Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



L.Ew. S.i> A. 







V 



DIGEST 



OF 



MARITIME LAW CASES, 



FBOM 



1837 TO 180O 



BY 



A. YOUNG, Esq.. 

CompOBr of 'The Nautical Dictionary.** 



LONDON : 
HORACE COX, 10, WELLINGTON-STREET, STRAND. 



1865. 



L 



cl 



, ' ^ * \ 



Lobtdon: 
Printed by Horace Ooz, 10, Wellington-street, Straad. W.O. 




PREF^Cii;. 



Thib Digest was originally designed, like the " Nautical Dictionary," to assist tlie 
Compiler in tlie adjnstmeat of arerage claima, and in forming opinions upon tLe 
many difficult qaestions submitted to his consideration in tlie course of business. 
He was induced to supply it as a eontribntion to the " Law Timbs Ebpobts " for the 
benefit of one of the assistant compiIeTs ; but, as its pablication therein extended over 
some years, current cases of special interest were introduced from time to time under 
such titles as were found convenient, and this unavoidably disturbed the arrangement 
wbich would otherwise have been suitable. 

The cases in General and Particular Average and Marine Insurance, from 1860 
to ISG8, are noticed in an Appendix. 



r^IST Oy KRRATA. 



Nnmber. 

18. PaxtOH V. Barker.—Fot " 185« " read " 18*7." 

88e and 287. Staittbonk ▼. S^Aerd— For "1854** nod 
" 1868/* and expunge '• Jan. 3.** 

88L N. R. Oa^abriek.—FoT "1869 '* read *'1868.*' 

112a. AffHeoku—FoT "1848" read "1844." 

116 and 1831. E. CT.— For " 1 E. ft A. B. 268 ** re(kf " 1 E. A 
A. a 63." 

185. For " Sehilbzi y. Z^erry ** read "SOiitizti y. /)crry." 

284. For "JewM ITiotr^ " reml '* Jeanne MarUT 

380. XoiMsaJSerMa.— £23)im^e "10 Jar. 1006." 

879. For " Orowitr r. Senderton " read " Cfrotier y. J7ttf eMi»- 
•on. 

ConeeSifi^ poUcy.— For "see /fuurmet 1819 ** read "bm 
Insurance 1309a." 

409. MuOer y. Zieveik—For " 1866 " read ** 1863." 

471. Hudson Y. Ctementson.— For "H. 132 " read "232." 

Collision, Index to Contents, at 81. Shipowner's Lia- 
bility.— For "669'* read "669a;** and at 89. Value, for 
"17 "read "670." 

607. Ebeneser.^FOT " 7 Jar. 118 ** read " 7 Jur. 1118." 

620c. Morrison y. Oeneral Steam Navigtdion Companif.— 
For "2 C. L. B. 63"r«ad"l C. I* E. 63." 

640. For "ilfifi Moore y. Alluvial" read *'Ann Moore y. 
AHtcai:' 

661. Expunge the references. 

703. amdthy. ras8.^Expunge *' W." 

725. Margarets and DumfrieL—For " 1866 " read " 1846." 

824a. Volant.— Expunge " 6 Jar. 643." 

928. For '' Austrdlian Royal MaU Company y. WanOW 
read ^^ Australian Royal MaU Company y. MarzeUi." 

960. For "MUvainr, Cassavelli" read "Mihainv. Cassa- 
Vittir 



Namber. 
96L For ** Torr y. Ferrieks " read " Ibrr y. Terrieks." 

965 and 1242. For "i/agmftf y. BuUermer" read "" Magnus 
y. Buttenur,'* 

987. For " JSTorric y. Bird'' read "Harris y. Bid." 
996. OOtw y. Muggeridge,—Brpunge "32 L. T. 864." 

1025 and 1026. i^inerpo.-'For "2 E. & A. R" read 
"lE.ftA.R" 

1025a. ^#ofi.— For "2 Hagg. 166 " read " 3 Hag. 166." 

1243. Corcoran y. (?iim«y.— For "26 L. J. 113" read 
••22L.J. 113." 

1262. John y. ^TeiMy.— For "1862 ** read "1862." 

1268 b. Poc02e« y. Jnnes.—FoT "18 11 & W. 10*' reokf 
"11M.4W. 10." 

1472. For " Gustt^f" read " Cfustcff." 

1616. For ''Neptune, 1 Dodson" rvod **Sden," "A. O., 
March 4, 1846, 10 Jar. 296." 

1724. Thomas and Margaret.'^ For "H. 225" read 
"H.235." 

1817. For " Linga " read " Luigi.** 

1826. 5«ew.— For "1860" read "1840." 

1833. For "C(M8«^nam" read " Costregnano.'* 

1916. For " 7%e /SoroA " read " 7%e Ignaeia.'^ 

2066. TVemont -For " 162 Bob." read " 163 Bob." 

2072. Soglasie.'-For "1 E. ft A. R 104" read "2 K ft 
A. R 104." 
2247. For " damaged " read " dannaged." 

2267 b. Expunge last paragraph, beginning N.B., at foot 
of note. I 

2304 b. For " C. B." read " Q. B." 
2378. For " Teazle " read " Teazer." 
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Abanix>nment. 



' .ABANDONMENT. 
ABAia>o:«iiro Ship. 

1. TheneMsNtry abandonment of a ship at flea in Just 
mn^f^b^B^o^ of danger to life yacates the contract withthe 
mariners. The master fa the proper person to Ibrmajadg- 
ment whether it is absolutely necessary to abandon the 
ship or not: (The Fhrenee, A. C, Itth Hay 1852, 16 
Jar. 572.) 

2. Vessel n^jnstUIably abandoned by master and crew 
after oolUaion. SalTage incurred by her in consequence of 
such abandonment not allowed to be Indaded in damage to 
be reoorered from ship in ikalt: {The Oeorgiana t. The 
LindOy A. C, 18th Dec. 1857, W. Rep. 19&) 

L Abaodoament of Ship or Cargo to Iniorers. 
II. Abandoment of Freight to Insurers. 
III. Abandonment of Goods for Freight 

L Or Ship ob Cabqo. 

3. Question as to abandonment of a steamer and claim 
for constructiTe total loss, on the ground that the ship could 
not be temporarily repiUred at a port in Australia, and 
taken to a port in India, or elsewhere, for complete repairs. 
Case of CoutlemcM ▼. Capper commented upon. Lord 
Denman told the jury that if they thought the owners 
could not have talcen measures to secure the repairs without 
incurring an expense hearier than the real Talne of the 
ship itself after repair, in that case they woto Justifled in 
•elling the ship ; if that was not so, then they were not Jus- 
tified, and they had no right to abandon. He added that 
generally, ** there is in the courts and among juries a ten- 
dency to look with great jealousy at abandonments where 
there Is not an actual loss, but only a constructiTe one." 
TheTordiet was giv«n in favour of the underwriters. A rule 
ibr a new trial was reftased, the court holding it to be the 
proper test to submit to the jury what a prudent uninsured 
owner would have done.* Observations as to notice of aban- 
donment : {The Seahorse ; Boyd ▼. Rotfal Exchange Insurance 
Companp, Q. B., 6ch July 1846, And 7th July 1847. A full 
report, printed from shorthand writer's notes by Harrison 
and Ca, St. Martin's-lane.) 

4. Owners not entitled to abandon ship and claim for a 
constructiTe total loss, after her arrival in England, because 
the cost of the repairs previously executed upon her at the 
Itsoritias (the advances of funds havUig been obtained on 



bottomry) exceeded her market valu&> The notice o| aban- 
donment was not given in time, and the conduct ci the^ 
owners on receipt of letters-from the Mauritius amounted to; 
an election to treat this as a partial loss. The cases of Cam", 
bridge w. Andertonuni Roux v. Salvador eomneatoA upon. 
In the former, informatipn of the justifiable sale of the ship 
by the master and of the misfortune were received at ona 
time by the shipowner, and notice of abandonment would 
have been futila In the latter case the hides insured were 
actually de^royed, and therefore notice of abandonment 
was unnecessary: (TA« William Nicol; Fkmingt ^c, v. 
Smith, dte , H. of L., 18th April 1848, Harrison's Digest^ 
2013; 1 H. L. Cas. 513; Arnould, 1035, 1166; Atkinson'a 
Shipping Laws, 53, 54; PhiUips, 1166, 1496, 1669.) Lord 
Campbell, in the above case, said that the sale of a cargo by 
the master at a port short of its destination, hi authoi-ised 
if it cannot arrive in specie: (Phillips, 1623.) 

5. A ship having been abandoned and sold by the master, 
at Alexandria, a jury in 1848 found the underwriters nob 
Uable, because the ship might have been repaired at » 
reasonable cost In discharging a rule for a new trial. Lord 
Denman. said: " Circumstances may occur, as Lord Tenter- 
den has remarked, which hi certain cases are equivalent to 
an actual loss. A case will fall within that principle if at 
the time of the abandonment the adoption of that course in 
the fiedr exerdse of a sound judgment by the master appears, 
the most advantageous to all the parties concerned. It is not 
enough that he intended to do everything for the best, for 
the underwriters are not liable unless he has formed a cor- 
rect Judgment.*' The master's authority to sell is limited to 
cases of extreme necessity, where as a matter of prudence,, 
and for the best interests of all concerned, there is no other 
alternative left It does not, therefore, seem possible to ex* 
elude from the inquiry on such an occasion the power of the 
master to form a sound judgment as affected or not by 
habitual intoxication : {Alcock v. Roffol Exchange Aswranee 
Company, Q. B., 39th Jan. 1849; 13 Q. B. 29; Arnould, 236,. 
Ii0&) 

6. Where notice of abandonment is necessary to render 
the underwriters liable for a total loss, this condition is im- 
posed to give the insurers the means of inquiry, to enable 
them to repiUr the ship, or to take such steps as they may 
deem for their advantage. A ship being sold by the master 
(a part owner) after expiry of a time policy, on account of 
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DIGEST OF MARITIME LAW CASES. 



Abandonment. 



i 



dftOMge recelred prerioos to its expiry, bat not under dr- 
«amtt«aoes-to Jnstuy the Mie, and there being no notice of 
mbendonment, hdd fliat the eiiared ooold not recorer as for 
ft total loss, bat that the ondenrriters were liable for the 
estUnated partiealar aTerage, althoogh the repidrs had not 
been done: {Tht PutqfffaU; JTn^Al, A&t r. Faiih, Q. B., 
nth June 1850, Harrison's Digest, 9015; 15 a B. 649; 14 
Jarist, 1114 ; 19 L. J., 509, Q. B. ; Amonld 1086^ 1105, 1195; 
Atkinson's Shipping Laws, 4a) 

7. A ship insured by a time polioy« and bonnd Arom Val- 
paraiso to London, was seised by insnrgents or pirates on 
1st Dec. 1851, and on asth Jan. 1852 recaptored by H. H. 
ifeeamshlp VhvffOt taken back to her loading port, and sab- 
leqaently sent home to Bngland ; but in the ooarse of dw 
voyage, haTlng pot Into Fayal for repairs of damage, the 
ship was then sorreyed, and recommended to be sold, which 
was aeoordiagly done by the naral officer in charge of her. 
She was repaired by the purchaser and arriTed in England, 
where proceedings were taken in the Admiralty Ooort. at 
the instance of the owners and nnderwriters, without pre- 
jadiee to their legal rights ; possession was decreed to the 
owners, the ship sold, and the proceeds deposited, by maioal 
consent, to await the result of this case. On 30th April 
1659, theownera hsfing abont that time receired intelli- 
gence of the seisare and recapture of the ship, and her 
behig taken back to Valparaiso in possession of English 
seamen (the lee^ptors having, under 13 & 14 Vict c 96, 
a. 5, only a lien on the property for salrage to the extent of 
one-eighth of its Talae) abandoned their Interest to the un- 
denrrtten and claimed as for a total loss. The court held, 
that asfhmi the moment of the capture of the reasel until 
the action was brought, there never was a period at which 
the property was restored to its owners, or at which they 
had the means of regahiing possesion, the effect of the ori- 
ginal capture was not altered by the recapture ; and notice 
of abandonment having been given within a reasonable time 
after the intelligence was received, the owners were entitled 
to recover as for a total loss: (Tlie Elua Comish; Dean v. 
Sombp, <l B., 17th Jan. 1854; 9 C. L. R. 1519; 3 £1L 
A Bl. 180 ; 33 L J., 199, Q. B. ; 18 Jar. 623 ; Amould, 1080- 
1094.) 

8. In marine insurance law the right to abandon a ship 
depends on the &ct whether a prudent man, acting the best 
for his own intereat, if he owned the vessel, wlthoot being 
insured, woald have sold her on the spot for what could be 
got, and not have repaired her. Dictum of Parker, J. in 
the Pertk$his% BdberUon v. Provincial Mittual and General 
Jnntranee Company^ St John's (N. B.) Circuit Court, 36th 
bee. 1855: {aMpping Oazette, 16th Jan. 18»6.) 

9. A foreign ship bound for Hall, with a cargo of timber, 
went ashore on the coast of Norway. The cargo was sold 
by the captain, and the agents of the nnderwriters who ac- 
cepted abandonment of it Instituted a suit in Norway to set 
aside the sale, which however was confirmed. Held, that an 
action for recovery of the cargo could not then be main- 
tained against the parties who repurchased the cargo in this 
country : iCamnutt v. SetceU, 32 L. T. Rep. 196, Ex. ; the 
Law Digest for 1859, 639. Judgment affirmed by Exchequer 
Chamber, 9th Feb. and 16th May 1860, Byles, J. dissenting.) 

10. A vessel was chartered for a voyago to and from the 
west ooaat of Africa, and a cargo was shipped on the char- 
terer's account on the outward voyage to Ambriz and 
Luanda and insured. The ship was seized at Ambria by a 
British cruiser on 21st Sept. 1854, for being, as alleged, en- 
gaf;ed in the slave trade, and taken to St Helena, where 
aeiitence of condemnation was pronounced by the Vice- Ad- 
miralty Court on 20th Nov. 1854. Notice of abandonment 
yKTM given without delay to the underwriters in London on 
13ih Dec 1854, before intelligence of the condemnation had 



been received. An appeal was made to the Judicial Com- 
mittee of the Privy Council, and on the 8rd Febi 1858 the- 
Jodgment of the Vlce-Admhralty Court waa reversed, and the- 
eaxgo ordered to be restored to the charterer. He conld not 
hsNre obtained possession of any of his goods nntil De& 
1856, and then only by giving security for the invoice eost 
of the goods, having reference to their depreciated value* 
A small part of the goods being perishable had been sold, 
and the residue had remained as a security for the heavy 
penalties awarded by the Vice-Admiralty Court Although 
it were practicable to forward the remainder of the cargo* 
from St Helena to Loanda, at a cost which would be lesa* 
(but ptrtepeoaly a few ihilUngs less) than the value of tbe^ 
goods on arrlnd, yet, drawing an inisrenoe from the evi- 
dence before it, the court thought that at the time the char>- 
terer brought the action he had a right to reeover as for a- 
total loss, that a prudent man would not have taken pos^ 
session of the goods at St Helena except to sell them tbere^ 
The fiiet of Its being intended by the adventure to send 
goods to barter on the African coast for a return cargo was to 
be kept In view, and the result had been the utter nUn of the 
whole adventure, not its mere suspension or retardation. 
Decree for a total loea {Lotano v. Jantottt Q. B., June 16» 
1850 ; 33 L T. Rep. 370; 98 L. J. 3370 

IL Or FamaBT. 

11. A vessel was Btniek by an iceberg on her passage to 
Liverpool, became waterto^ed, and hi that atate arrived, on 
10th Ang. 1843, at her destination. In order to be seuttled 
and let the water run out of her, she waa run dose to the 
pier-head, where she fbll over and became more completely 
a wreck. After a survey, she was on 1st Sept 1843 aban- 
doned to the underwriters on ship by letter firom the owners,, 
and not bebig reparable except at a coat exceeding her 
value when repafared, the abandonment waa sustained in law.. 
The first division of the Court of Session in Scotland held 
that the insurers on ship were entitled to credit to the* 
freight, subject to such deductions as were competent. On 
appeal, their Judgment was affirmed. The Lord Chancellor 
said, that*** the effect of the abandonment was to ve&t in 
the underwriters the right to the freight, for that by the-- 
abandonment the assured loet the cspacity to earn the 
freight" The abandonment transfers freight subsequently 
earned as incident to the ship: {The Laura; J^ewart v.- 
Oreenock Marine Inturanu Company ^ H. of L., Sept 1, 1848;. 
2 H. L. Cas. 159; Arnould, 1150, 1179, referring to Umita- 
tlons of Lord Truro In Scottish Marine Jmnrance Company 
V. Turner^ 1 liacqaeen's H. L. App. 342; see also the Judg- 
ment of the Court of Q. B. hi Miller v. Wood/all, Dec. 9^ 
1857, Na 14 hereot) 

12; In cases of capture or detention, where the loss is ap- 
parently total, abandonment to the underwriters on freight 
may be very important; but even in such cases, if the shii^ 
be retaken or released, and the freight be earned before the* 
action is bronght, the owner cannot recover on the policy on 
freight When a ship is at an intermediate port, and tha 
master elects to repair her damages, the foct of the repaira. 
amounting to more than the value of thie ship will not be 
sufficient to show that he acted beyond the scope of hia. 
authority, and to subject the underwriters on freight to a 
total loss. Nor can an action for a total lose of freight be 
maintainable at the instance of a shipowner where the- 
freight has been actually earned and paid to the holders of 
a bottomry bond. The master bavinic repaired his sliip at 
Fernambuco, granted a bottomry bond for the expenses^ 
which exceeded the whole value of ship cargo and freight, 
on the vessel's arrival at her destination— Liverpool, and the- 
frelght was paid to the holders of the bond. On hearing, 
tiiat the expenses would exceed that value, and that a bilL 
had been drawn upon him for 3500iL, the shipowner haA^ 
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Abasuohhent — ^Admibalty (High Court of). 



ab§ndaBMi tbe tUp waA fireight to bis rtveetlTe under- 
writen. Buttt wm beld that then wu not a total lo« of 
Creii^t under the poUcj: (j^c Lord OoehroM; Bmaom t. 
Chapnum, H. of L., July 27, 1849 ; 6 11. A G. 7S8 ; 5 a B. 
330; 2 H. L. Cm. fiB6i Amonld, 1141, 1147; 13 Jnr. 969.) 

[NoU ty Urn ONnjNto*.— The deeUon In this case by the 
Conrt of Qp & ift giveB In Mr. PblUipe*s Treatise (PbilL 1637X 
bat their jodgment was reversed by tbe Ex. Cb., and on 27th 
Jtdy 1849 the rerersal was sustained by the H. of L.] 

IS. AlOonghfbelMght eenied by a ship the abandon- 
ment of whieh has been aeeepted by the vaderwrlters on 
4.iip belongs to them, yet, the cargo being earried to its des- 
tination in tbe ship and the flight esnied, there is not a 
Josson the poHoies on freight : (2%s Xoaircl; SenUuk Maring 
Jasunmu Om^f<m^ t. Tmntr^ H. of I*, March 3, 1853; 2 
Ji. U GasL 159; Amoald, 116a) 

[IhU h§ Ac ClMN^tfer.— Tbe same mle woe laid down by 
Xord MansfleUltai iTOsitfty ▼. AM, 6 East, 888; Amonld, 
^138.] 

14. Aeeording to the decislooB in Stiwart ▼. Greeitoek 
MarimJtmaraMCi Oompan^^ 2 H. L. Cae. Ift9 ; Amonld, U50, 
4179, and Setttuh Mtrime Iiutmmee Coiiv«fff ▼• Turner^ 
1 Macqneen's H. I* App^ 342, where a ship la abandoned 
^ tbe vndarwrltei^ they are entitled to Irelgbt pending 
-atthe time of the caonsltgF and snbsetnently eaned, bnt 
not to fireight paid in a prior part of the Toyage. A ship- 
-owner haTlng shipped cargo in America for Liverpool 
on bis own account, and effected insnrancea on ship and 
{freight, the vessel got aabore at Sontbport, about twenty 
miles fh>m Liverpool, and was abandoned to the nnder- 
•writen on shipi Part of the cargo was taken in lighters to 
Liverpool, and the ship was floated off and brought tbe rest 
•of the cargo to Liverpool, its port of destination. Held, that 
4ilthoagh the goods bad before tbe casualty become more 
raluable to the shipowner, flrom being carried tbe greatest 
part of the voyage, so that he oonld have sold them at an 
increased price, this was rather analogous to the caae of 
fireii^t carried and received before abandonment, to which 
the underwilters on the ship wonM have no daim ; that the 
part of the cargo' sent In lighters to Liverpool was to be con- 
sidered as severed from tbe ship at Sontbport, and these un- 
derwriters had no claim to any Iteight of it, and that their 
<uily dMjm tat compensation in the nature of freight was 
-for the estimated freight at current rate from Sontbport to 

Liverpool, of that portion of the cargo which tbe ship her- 

:«elf bronghtto itodestbuation. Tbe £*ct ot insurance having 

been eflteted on fireight was considered not to affect tbe 

-qnestioa: (MOkr t. Woot^aU, S/t^^iitg Oautte, Dec. 9, 

1857; 27 L. J. 120, Q. B.) 

15. A ship chartered to carry troops to Calcutta, put into 
-the MamftittB with mnch damage, and was abandoned to 
ttie underwriters on ship, and tbe abandonment accepted 
1»y them. A large portion of the passage-money was pay- 
.able at Calcutta, and to earn it the captain freighted 
another ship, in which the troops were sent forward to that 
port Hdd, that the underwriters on the ship were not en- 
titled to the passage-money or fkeigbi thus earned by traas- 
abipping the troopa The underwriters to whom a ship is 
4UMindoned may become entitled to advantages attached to 
the ship, bnt not to those of contracts thafUOhnent of whieh 
• can be and is detached fjnmi the ship: {Sickie t. itodo- 
^conadd, Exch., May 4 and 11, 1819; 33 L. T. Bep. 150 ; 4 H. 
& N. 455; 28 L. J. 973, Excb.; 5 Jnr., N. &, 550; Law 
Pigest for 1859, 966w) 

IIL ABAND0}niENT OF GooDs loa FanoHT. 

i6L Grain so damaged as to be almost useless, refbsed by 
'^malgnee^ and sold by tbe master at port of destination. 



Verdict entered for full amount of freight: (^oiioiBt vk 
/Zoabtoa, C. B., Dublin; Sk^mg Oautte, Dea 14, 185&) 

A-COGK-BILU 

17. A brig having her anchor a-coek-blU (that is, hang- 
ing down over her bow. by its ring ftmn the cathead), beld 
liable for damage caused by oolliaion in the Thames with 
a schooner whidi had jnst hove hi stays, and had no way. 
(The Nknble, Adm. C., Dee. 5, 1843, Shipping Cfasette,) 

18. Bule in port of London not to carry anchor a^cock- 
blll; noticed in Genera/ Steam Namgatiom Comg^emy ▼• 
Morieon, C P., AprU 29, 1853 {Shipping OoMtttei, See alsa 
Fuxton T. Barker, Exeh., F^ 19, 1856. 

ACTS OF PARUAHENT. 

[See me " Merchant Shipping Act'l 

19. Acts of Parliament how to be constroed— Application 
of provision of Merchant Shipping Act in qqeetlona of col- 
lision with foreign shipa 

Th^Tuecarorai Coper, Dokerty, V.C. C, May 8, 1858; 
W. Rep. 537 ; &C., Court of Chancery, June 12, 1858 ; 2 
Gex & J. 514 ; 29 Law Digest, 965. 

The ZoUvertii^ Adm. C, April 19 and 2^ 1856 ; W. Rep. 
555. 

The waHam Butt; General Irom Screw Collier Company v. 
Schuiurtmm, dx^ V.C C, July 30, 1860 {Shying Gazette, 
Aug. 8). 

Tbe Conrt of Admiralty, In construing Acta of ParliaoMnt,- 
followa the dedalons of tbe common law oourta: (2!ha 
Temora, Adm. C, Jan. 30, I860; 1 L. T. Bep. N.S. 419.) 

ACTION. 

[See also "Bottomry," '•CoUislon." "Salvage,'* Ac respec- 
tively under tbe section " Suita'l 

2a A partial loss of fireight may be recovered on a decla- 
ration allegtaig a total loss : (Benson ▼. Chapman (in error) . 
8 C B. 950 ; Harrison's Digest, 2020.) 

21. An American ship having been arrested for and ball 
given to the amount of 35001, in a suit for damage done by 
collision, on reference to the registrar and merchants it waa 
found that the damage exceeded that amount Held, that 
tbe ship could not be arrested in a new action to make up 
the deficiency. There is no authority to show that a party 
having obtained bail for the ship, and the ball proving In- 
BufBcient, can afterwards proceed against the owner to make 
up the loss. The court thinks that a personal action cannot 
be engrafted upon an action in rem : {7%e Kakanaioo, A. C, 
July 16, 1851; 15 Jur. 885; Shoe's Tentorden, 538; Harri- 
son's Digest, 36.) 

22. An action of foreign attachment for breach. A charter- 
party woold not lie where the charter-party having been 
made afe Sydney the breach occurred at Valparaiso, beyond 
the Jurisdiction of the court : (Roy, Ac y. /SbuM, Sydney 
Supreme Court, Feb. 28 ; Shipping Oatette, May 26, 185&) 

ADJUSTMENT. 

28. Case relative to adjustment of a partial loss and a set- 
off for insurance premiums equal to the amount adjusted in- 
an action at the instance of the assured on the policy for the 
partial loas: (Luckie v. Bushby, C. P. June 10, 1853; 2017, 
3313, 3322,2401 ; 1 C L. R. 691 ; )3 a B. 864; 22 L. J. C P. 
220; Amonld, 124, 126, 128, 1204; EarrisoB's Digest, 
2017, &C.) 

ADMIRALTY (HIGH COURT OF). 

[See also "AppeaU" "Bottomry," "ColUslon," "J^i* 
didal Committee of Privy Council," "Salvage," &c. 

L Jurisdiction. 

[And tee " Bottomry."] 
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L JUBUDICnOM. 

Avenge (Genchral), 29. 
B«U bond taken by recdver of droits, 31. 
Barges, 84. 
Bottomry, 35, 41. 
Breach of blockade, 36. 
Breach of charter-party, 42. 
Cargo [see Sale]. 
Claque Ports, 38. 
Contract [we Special Contract]. 
• Court of Chancery's power to interfere, 25, 83. 
Freight hi a bottomry cause, 35. 
Injuaetion, 32, 83 

Irish Court of Admiralty— Breach of charter-party, 4% 
Mortgagees, 24. 
Necessaries, 37, 39. 
Prohibitton, 32. 
Raft of timber, 27. 
Sale of cargo to pay expenses, 29. 
SalTage, 27. 
Screw propellor supplied to fbreign steamship a necessary, 

37. 
Special contract with master or seamen, 28, 30. 
United Stetes Admiralty jurisdiction, 29, 40, 41 
Vice- Admiralty Courts, 29, 41. 
Wages and share of profits in whaling voyage, 28. 

24. Prior to 3 A 4 Vict c. 65, a. 8, the Admiralty Court 
bad no power to decide upon claims of mortgagees; a court 
of equity had to be applied to : (The Perejf, A.C., before Sir 
^ohn Nicholl, Stripping Oazette, Nov. 4, 1837; 3 Hagg. 402. 
The Neptum, 1840; 3 Hagg. 132; Shea's Tenterden, 72.) 

[N.B. Shoe, Seijt says the better opinion seems to be, 
that although a mortgagee could not institute a suit in the 
Admiralty Court, he might appear in a suit to protect bis 
interests.] 

25. The Court of Chancery can interfere with the Jurisdic- 
tion of the. Admiralty Court when it sees reason to do so, as 
where fraud is alleged : {The Lord Chchrane, Duncan v. 
Mceahntmt^ Court of Chancery, March 29, 1841 ; 3 Beav. 
409 ; Shee*B Tenterden, 123.) 

26. The Admiralty Court has an equitable as well as a 
legal Jurisdiction: {The Harriet, A.C., Feb. 17, 1842; 1 W. 
Bob. 192 ; Pritchard's Digest, 3.) 

27. The Admiralty Court had not jurisdiction under 3 A 4 
Vict. c. 56, s. 6, to award salvage on a raft of timber found 
floating in the river of Yarmouth: (Raft of Timber, A.C., 
Feb. 9, 1843; 2 W. Bob. 251; Pritchard's Digest, 356. 

]jBut tee Digest of Salvage Awards, 561.] 

28. A special contract (as, where a seaman's wages are by 
Agreement partly to consist in a share of the proceeds of a 
whaling voyage) ousts the Admiralty Court's jurisdiction in 
a case of wages. What is a special contract? Observations 
on Lord Stowell's judgment in the case of the Sifdneff Cave, 
deciding in fitvour of mariner ibr wages, bntr^ecting 
demand for share of proceeds of oil on a whaling voyage, on 
the ground that the court had not jurisdiction: {TheRiby 
Orate, A. a, March 2, 1843; 2 W. Bob. 52 ; Prltchard, 493 ; 
Ghee's Tenterden, 483.) 

^. The Admiralty Court has no jurisdiction in cases of 
general average^ or clahns for loss on cargo sold to pay for 
repairs and other necessary disbursements of a ship at an 
intermediate port The Jurisdiction of the Admiralty Courts 
in the United States and the Vice-Admiralty <}ourts in our 
American provinces, is in this respect less restricted than 
«nr High Qoaxt of Admiralty: {La Canttantiay A. C, July 
^, 1846 ; 10 Jur. 849 ; 4 Notes of Cases, 677 ; Shoe's Tenter- 
den, 388 ; but see Phillip's 2nd edit, IL, 580.) 

Vi% The Admiralty Court has not jurisdictiion to decide a 



case grounded on breach of a special contract with a master 
for a voyage, which is a matter for a Jury to determine : 
{The Debrecxia, A. a, Feb. 1, 1848; 8 W. Rob. 33; Shoe's 
Tenterden, 483; Th* Bnterprixe, A. C, Dublin, Shipping 
ChueUe, March 12, 186a> 

31. The Admiralty Court has no jurisdiction to enforce a 
bail bond taken by receiver of droits fbr salvage: {The 
BagnaU, June 14 and Nov. 2, 1848, 12 Jur. 1008.) 

32. If the Admiralty Court has no jurisdiction In a case, 
a prohibition may be obtained in a court of common law ; 
or if the Admiralty Court does not satisfy the principles of 
equity, an li^nnction may be obtained : {The Teeumteht A. C., 
Feb. 9. 1849, 18 Jur. 132.) 

83. Injunction granted by V. C. to restrain proceedings in 
Admiralty Court Constructton of 3 A 4 Vict c. 65. with 
refbrence to jurisdiction of Admiralty Court in a case where 
the property in shares of a ship had not passed according 
to the Begistration Acts then in force, and remahied in the 
hands of the ofBdal assignee of a bankrupt: {Hugha v. 
Morris, V. Ch. C, Dec. 4, 1849; 14 Jur. 1065.) 

34. In a jury trial for loss by sinking a barge firom a 
vessel listing over upon her through carelessnees, one of the 
jury thought it a case more fit to be tried by the Admiralty 
Court in which opinion Lord Campbell Joined, and expressed 
a hope that the jurlsdietion of that court would be'eztended 
to all barges: {Storkt ▼. F&mst, Q. B., April 11, 1851, 
Shipping Oauttt.) 

35. Where freight has been hypothecated by a bottomry 
bond, and proceedings are token in. the Admiralty Court 
under the hood, the Jurifdiction of the court is to decide 
every question respecting the fSreight so that both tiie vali- 
dity of the bond and the liability of the consignee of the 
goods to pay the surplus of the fireight to the shipowner, so 
ter as such claims were bcfbre it would be decided by the 
eourt: {Place v. Potts, C. E., April 27, 1853; 1 C. L. R. 
679; 8 Exch. 704 ; affirmed by Ex. Ch., July 3, 1855; 23 
L. J. Exch. 349; see also 2 C. L. R. 1177 ; 10 Exch. 370; 22 
L. J. Exch. 269 ; Harrison's Digest, 3425.) 

86. Where a ship has been seized for breach of blockade, 
aod a daim is madefbr restitution of the cargo, the exdosive 
jurisdiction belongs to the Admiralty Prize Court: {The 
Elise WUMnUne, A. C, Nov. 25, 1854, Skipping GazeUe.) 

37. With refbrenceto the jurisdiction possessed by the Ad- 
miralty Court to all cases rehitive to necessaries supplied to 
a foreign ship ; held that Uie Act 3 A; 4 Vict c 65, applies to 
a foreign steamship carrytog a foreign flag, and trading 
between Belgium and London, and tiiat whatever was re- 
quired to put the machinery in worktog order (as the sup- 
plying of a new screw propeller to replace a disabled one), 
is a necessary wltiito the meantog of the Act The Admi- 
ralty Court has power to send the case to be tried by a jury 
befbre a court of common law. but should exercise tills 
power only to important cases: {The Fkeha, A. C. July 31, 
1854, Shipping Oasetu:) And the expression " necessaries 
supplied" includes work and labour: {The Waban, A. C, 
May 24, 1855, Shippinif Gaiette.) 

88. The High Court of Admiralty and the Admiralty 
CJourt of the Ctocjue Ports have hitiierto had a concurrent 
Jurisdiction, and by a recent statute the commissioners 
tiiereby appotated havea Umited jurisdiction, to salvage cases 
happentog within the boundaries of the Ctoque Ports. The 
Merchant Shlpptag Act, 17 ft 18 Vict, c 104, ss. 450 * 466, 
does not affect the jurisdiction of the High Court of Admi- 
ralty to cases wlUito these boundaries, even where the ser- 
vice was perlbrmed wiUiln three miles of the coast, and tha 
daim does not exceed 2001. But the judge always dia- 
countenanees the bringing of sulU of sinaU value and 
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importanoe Into the Admiralty Court: {The Maria Iaom, 
JL C, Feb. 28, 1856; W. Rep. 376.) 

39. Thejariidiction of theHifrhConrt of Admiralty ex- 
tends to necessaries Aimished in a colony of Great Britain. 
<:k)n8traction of stat 3 A 4 Vict e. 65, a. 6. It doea not 
•extend to necessaries famished for the equipment of new 
vessels in for^gn ports: {Th» WatagOj A.C., Dec 5, 1856; 
W. Rep. 155.) 

4a Held, that a elaim for hire of a slipway, to enable 
Impairs to be done to a ship by a third party, is within the 
Admiralty jnrisdlction of the United States. The nature and 
•character of the eontraet and of the sanrlce appear to be 
aonnder grounds for determining the question than any 
•distiDction between the service being rendered on the land 
•or on the water (American case): (Orifflth r. Wortman^ 
Circuit Court of U. & in Admiralty, Sept 25, 1850; 
"9 Monthly Law Reporter, 376.) 

41. The Jurisdiction of the United States Courts and of the 
Vice-Admiralty Courts in our North American colonies, is 
wider in ragaid to questions of bottomry than our High 
Ooort of Admiralty: {The Royal Arch, A. C, Nor. 13, 1857; 
W. Rep. 191.) 

42. Jurisdiction of Court of Admiralty, Ireland. Monition 
granted against a condgnee to compel his appearance in a 
cause of breach of charter-party by nonpayment of fireight : 
•iThe Consul, A.C., I>ublin, Shipping Gazette, Aug. 23, 1858.) 
Ditto, claim fOr demurrage: {The Catherine and Alice, A. C, 
Dublin, ahipping Qazette, Aug. 27, 1858.) 

n. PXACnCX AND Plxaddco. 

Jndex to Ihe fbllowing Cases under this title, and to the 
BalcM, Orders, and Regulations of the Admiralty Court, 
made in the year 1859, in pursuance of the Acts 3 A 4 
Viet a 65 and 66, and 17 a; 18 Vict c 78 :~ 



No. of thli 
Dlgwt 



KaoTBeedonor 

Bulea of 

Admiral^ 

Coort. 



Act on petition 

■ Preliminary Acts 

' Acts of Parliament 

(Construction of) ... . 

= Actions (Institution oO 

Affidavits 

.Appeal 

Appearance 

. Arrest (Release from) . . 

Assessors (Nautical) .. 

lAttaebment 

Bail 

■Bottomry bond • 

•Capture (Joint) 

/Cargo 

.Canae :. 

.'Caveats 

Caveat Warrant-book . . 

Cltationa 

CoUiaion 

.Copies 

Costs [and tee Taxa- 
tion] 

•Cross actions in col- 
lision cause 

J)eclarations 

J>ccree (Alteration of) 

Defiiolt 

Belay 

Depoeitions 

Detainers 

Documents,^ 



Evidence 

Tefs 

IFiJini; documents 

Forms 

Freight 



47 



86.... 
79,85 
48.... 



51,76 
44, 59, 82 



65, 66, 71 and 

see 54 
60,70 



76. 
78 



62, 65, 71, 83. 
52,81 



67, 72, 78 
43 



56.62 



• • • • • *« • i 



63 

48. 63, 57. 77 

8o!! !!!!!!!!! 



62 to 64 



5to7 

78, 82 to 86, 
108 to 110 

38, 35 to 38, 185 
46 to 51 



39 to 45 
U tol3 

49 

171 

130 < 

55 to 61 

16, 27 to 84, 38 

62, 171 

177, 178 

54, 119 

171 



18 to 26 

87 to 95 
15 

177 to 179, 181, 
182 

74 

166 to 160 

39 

49 



No. of thU 
Dlgwt. 



Ko. of Section ot 

Rttim of 

Admiralty 

Court. 



Hearing 



Information obtained by 
court ...... t 

Institution of cause .... 

Infititution of several 
actions 

Instruments and the 
service thereof 

Ireland (Admiralty, 
Court oO 

Judicial Committee of 
Privy Council, au- 
thority of its deci- 
sions 

Jurisdiction (Objection 
to) 

Jury 

List fbr hearing 

Magistrates' appealfrom 
award 

Marshall of court and 
substitutes 

Minutes 

Motions 

Nautical Assessors i*ee 
Assessors] 

Necessaries 

Notices 

Numbers of causes .... 

Payment of moneys . . 

Plea and proof 

Pleadings 

Praecipes 

Precedents 

Printing ...<•. 

Prise 

Possession (Cause of) .. 

Precedents 

Fro rata payment- 
Several actions— Sale 
of ship insufficient .. 

Proctors— .Name of .. .. 
„ (^nsentof.. 

Prexies 

[See AppearanoeL] 

Reference to registrar 
and merchants .... 

Release from arrest .... 

Sales 

Salvage 

Seal of court 

Searches 

Security for costs 

Ship's papers ^- Enforc- 
ing production of .• . . 

SubpoBuas 

Sammoases 

Supersedeas 

Taxation of costs, 3k. . . 

Trinity Masters 

Vice-Admiralty Court- 
Case as to Joint cap- 
ture 

Volunteers into Royal 
Navy 

Wages 

Witnesses 



54,74 
79,85 



80, 81, 82 



75 

45,84 
49.65 



51 



64. 



79. 
80. 



73 

47, 53, 55. 58, 
67, 72, 77, 83 



75 



75 



79 



59,82 



64, 56,57,66.. 



52,81 
46 



61,70 
66,**66iVV 

78 



80 

47, 40. 68 



103 to 106 
110 to 113 



5to7 



165 to 172 



103 to 106, 110 



124 to 126 
160, 161 
138 to 143 



10 

150 to 153 

6 

127 to 130 



66 to 77 

162 to !G4 

96 to 102 
135 10 137 
24 to 2G 



7 

151, 155 



107 to 118 

46 to 64 

124 to 126 

30,31.61,97 

182 

179 to 181 



173 

144 to 149 

119 to 126 



131 to 134 
10, 131 to 134 
ai, 87 to 96, 112 



43. Alteration of decree in collision cause : (The Monarch, 
AC, Jan 81, 1839; 1 W. Rob. 21 ; Piitchard's Digest, 306.) 

44. Appearance under protest: (The Protector, A. C, July 
16, 1839 ; 1 W. Rob. 62 ; Pritchard, 303.) 

45. Objection to jurisdiction: (The David Ludtie, A. C, 
1840; Pritchard, 303, note; 9 Monthly Law Magazine, 209.) 

46. Enforcing production of ship's papers: (The Lusitano, 
A C. Jan. 21, 1841 ; 1 W. Rob. 166; Pritchard, 303.) 

47. Held competent generally for proceedings in the 
Admiralty Court to be either by act oh petition, or by plea 
and proof, and the examination of witnesses by oommlasion ; 
bat the court necensarily has the option of directing the 
proceedings to be in one fi)«n or the other. Opinion of 
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iiord Stoirall dted. In procMdings by plea and proof the 
•court CMUMt r^ect eridenoe if «t all admiislble, bat jodges 
•of the welgbt to be attached thereto: {Th» Jiineroa, A.G., 
•Jan. It, 1841; J1U Actmn, A. &, Dee. &, 1808; 1 E. * A. 
176.) 

48. AnaflSdavit sworn befine a matter extraordinarj in 
'Chancery, when made wttliin certain limita, required to hare 
stated in the jurat the place where it was iwom; the Ad- 
miralty Court cannot admit inch affldafits in a lem formal 
ehape than the Court of GhanoeiT would reoettetiiem. Ob- 
■eervatlons reUUlTe to the tiriont modes of taking eyidence 
adopted by the Admiralty Court : (Tkt Reward, A. C., Jan. 
21, 1841 ; 1 W. R<yb. 174 ; Pritchard, 9.) 

49. In 1841 the Admiralty Oourthad power, by 3 A 4 Vlei 
' e. 65, 8. II, to examine witnesses, or to direct a trial by Jury 

-of any israes on questions of fact arising in a suit Case as 
to alleged custom for whalers in South Seas to render gra- 
tuitous salTBge serrioe to each other; {The Harriett^ A. C, 

Feb. 9, 1841 ; see 1 W Rob. 439; Shoe's Tenterden, 494.) 

50. Appearance under protest: (The Alexander, A. C^ 
1843 ; 1 W. Bob. 893; Pritchard, 803.) 

51. Case rdative to practice of the court in afypeal Arom 
4iward of magistrates. R«i)einder setting forth new matter 
rqlected: {The Aurora, A. C, Jan. 1842; 1 W. Bob. 325; 
Pritchard, 992.) 

62. Where it Is sought to require a foreign owner to give 
eecnrlty for costs, that should be asked at outset of cause : 
{The OarroH, A. C, Jnr. 651, 1842.) 

58. Admissibility of allegation setting forth dalm to share 
In capture of slaver. Beleasing evidence: {The Sodedade 
FeUt, A a, Jan. 28, 1842, and Aug. 2, 1848, SMppiitg Go- 
xette.) 

54. The court made prlTate inqnfaies to satisfy itself on 
«ome material pointa in a salvage case: {1%» Wtihelmine, 
March 2, 1842, Shipping OaxeUe,) 

55. Both in proceedings npon plea and proof, and proceed- 
ings in an act on petition, parties should state at the ear- 
liest opportunity eTcrything within their knowledge deemed 
pertinent to the ultimate decision of the cause: {The Pilot, 
A. C, March 2, 1842, Shipping OaeetU ; The Ebeneger, A. C, 
Dec 5. 1843; 7 Jur. 1117: Pritchard, 291.) 

56. Where delay occurs in brining a suit for salTage, 
•erery presnmpti<A is against the party so neglecting to 
assert his rights in due time: (2%e SouthampiQu, A. C, July 
•5, 1842, Shipping Oaxette.) 

57. Unattested declarations in a suit for salTage ; in foot 
an documents whatever, are admissible as evidenoe of cer- 
tain foots, looking especially to the extraordinary dreum- 
•stances which may irequently occur of the impossibility of 
affidavits being duly administered In such cases: {The 
Southampton, A. C, July 5, 1842, Shipping Gaxette.) 

58. Pleadings: {17te VirgO, A. C, 1843; 2 W. Bob. 204; 
Pritchard, 291.) 

59. Praetlee of the court in regard to proctors appearing 
for parties and exhibition of proxies. Duty to set forth who 
are his actual parties: {The WUhdmine, A.CL, March 10, 
1843; 1 W. Bob. 337; 2 Notes of Gases, 216; Pritchard, 
342.) 

60. Attachment issued for contempt of court, because of 
nonpayment by agent of proceeds of dave cspture as 
directed by the court : {The Florida, A. C, 3 W. Rob. 97 ; 
Pritchard, 30, 1844.) 

61. When a supersedeas Is issued instant obedience must 
be paid to it: {The Touan, A. C, Feb. 24, 1844; 8 Jnr. 
mi, Pritchard, 303.) 

62. Parties delaying to biing an action for damage by 



collision till a erasiderable time after date of the ooenr- 
renoes whidi form the cause of it must bear all the mischief 
arising flnom defective evidence occasioned by such dehiy: 
{The John Brothertek, A.a, Mareh 2, 1844.) 

63. In considering written documents it is the rale of the 
court to receive no parol explanation of the words or con- 
tents of the documents, but evidence may be given of the 
circumstances under which they were written ; for example, 
that a document was obtained by fraud and so void, or that 
dreumstanees agreed to be stated in It wen left est : (The 
Gttagoto Packet, A. C, June 8, 1844 ; 8 Jnr. 674 ; Pritchard, 
151.) 

64. Whether it be a court-day or not, the court win 
hear a motion where its authority is evaded: {T%e West^ 
mordand, A. C, June 24, 1845; 4 Notes of Cases, 173 1 
Pritchard, 6.) 

65. In a collision case, the Judicial Committee of the Privy . 
Coundl observed that the Trinity Masters are merely as- 
sessors of the Judge of the Admiral^ Court, and assist him 
with their advlee. The sentenoe is entirely his, and mnsr, 
with reforenee to thefoets and the law, be reviewed by the 
Court of Appeal, though the court would give the greatest ■ 
attention and respect to the opinions of perwns whose advice 
had been solicited by the Judge. Neither the opinion of the 
assessors nor the decision of the judge is analogous to the 
verdict of a Jury on a question offset at common law,which is 
altogecher oondnsive: {The Iron Duke, J. C. P. C, June 18, 
1846; 4 Notes of Cases, 586.) In the case of the F<rA<m, 
A. C, 22nd Jan. 1842, Dr. Lnshington said that, in a ques- 
tion of a purely nautical nature where the focts were per- 
fectly clear, he should be taking too much upon himself to 
form sn opinion contrary to that expressed by the Trinity 
Masters. 

66. As a general rule, the court will not call in assistance 
ofTrinity Masters on the suggestion of counsel in salvago 
cases, unless both parties accede to this, or the court see very 
great nautical difficulties: {Th* fmrny, A. C, June 2, 1848, 
Shipping Gaxette.) In the case of the James Dixon, A. C, 
June 8, I860, 1 LwT.Rep. N.Sb 696,Dr. Lnshington strongly re- 
commended an application to be made to the court for the 
aasifctance of the Trinity Masters, where, as in that case, 
there are questions requiring as much nautical knowledge 
and as difficult aa many which arise in collision causes. 

67. Pleadings; 9 d( 10 Vict. c. 100, ss. 10, 11 and 12 (Ex- 
hibiUon of Lights): {The Rob Ro^, A. C, May 15, 1849 ; 13, 
Jnr. 615; The Glory, A. C, Nov. 6, 1849 ; 13 Jur. 991.) 

68. Under the power given to the Admiralty Court, by 
3 A 4 Vict c. 65, s. 7, to cause witnesses to be examined 
orally if it think fit, the court would be reluctant to exa- 
mine the witnesses itself; but considered it the proper course 
that the witnesses should be subjected to examination and 
cross-examination, the court putiing any questions it might 
think necessary to elucidate a point: {The Glory, A. CL, 
Nov. 6, 1849; 13 Jur. 991.) 

69. Rule of praetiee where the evidence of a witness la 
different from the aoeount given by him to the proctor: 
{The Loehlibo, A. 6l, June 19, 1850 ; 14 Jnr. 792.) 

70. Supersedeas of an attachment against the master of a 
•ship. If a warrant issued under the authority of the court 
be forcibly superseded, parties doing so, or who have advised 
or aided in it, are liable to attachment for contempt of 
court ; the proper mode of obtaining redress is to make an 
affidavit of the fitcts, and apply to the court to supersede the 
warrant: (The Burt, A. C, Dec 12, 1850; 16 L. T. Rep. 285.) 

71. Application for attendance of Trinity Masters as te 
admissibility of plea, namely, to show that as a matter of 
nautical experience the account of the collision pleaded waa 
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hniNMBible, rafaaed: (3%« VargoM, 4. C, Apcfi M, ISSl; 
!• Jar. 710.) 

7L QBMtiOB M t0 ateriMfUtttar of 
■ad crmr in a ooDliiMi omml Dadantionof 
adminilde: (The MUMkkm, A. O, Jolj S. 18»ls 16 J«r. 
80&) 

73. InaeoDiaioneMae, wtetlMrTnewdliigb7**pl6auid 

pTooC;** or hy '••et on potttton,** dedantloiii of fho matter 

are admiailbla aicaittBt tlio ahl p otrno ra , boeaoaa Im ia Uiair 

agent; bat sot dedanttona of the mate or ottMn <rf the 

crew: (TkiAOtrnm, A. a, Dea 5, 18U, I B. A. A. 176.) 

74 Itiatlieeaatoniof11ieAdniiralt700ort,wlieraseaeral 
ioAMrmation haa been aeqalred in oae eaae, to aaa it in 
others: (2%e Rapid, A. C, Oet 18. 1B54« Sk^fpUtg Ooaette.) 

75. The Judge of the Admiralty Coart conaidera himaelf 
bound generally to adhere to a eoorae of praoedonta adopted 
by hia predcceaaora, eapedaUy ttioee of Lord Stowell,. in 
qaeattons of prise» tiumgfa notto a dngle dedrion. ** When 
that eoorae haa alao been aaaetloned by a Oonrt of Appeal, 
the Admiralty Ooort haa nodlaeratlon at all; ita aole doty ia 
to obey.'* General obaonrationa on the large poirera poa- 
aeaaedby ttie Judicial Committee of Privy Conncil aa dla- 
tingalahed from an ordinary Court of Appeal: iTkeLeueadtt 
A. C May 19, 18S5, 2E. AA. iSS.) 

76. The court dedined to proceed, without a certlfleate and 
afUdatrlt, npon a notarial copy of a bottomry bond, the 
original of wMch waareglatered in the Tribunal of Commerce 

at Malta: (The Jeme NaneUet A. C., Not. 6, ISftS; W. Rep. 

93.) 

77. In eoorta of common law, if any legal eridence perti> 
nent to tho iaana ia rqjeeted, there muat be a new trial. Aa 
- the Honae of Lorda haa affirmed thla, the Admiralty Court 
adopta it aa a graend prindple. Prindplea of pleading : 
(The Faiix r. Tke Jfofttfe, A. C, Jan. 8, 1856, Shipping 
Gazette.) 

78. A daim for joint capture may be proaecuted in the 
Ylce-Admiralty Court at Siarra Leone, though auch a tri- 
bunal would probably not be convenient or satiafactory; 
and, on the other hand, the fact that no proeeedinga hare 
been inatltuted there, would not prejudice a daim made in 
the Admiralty Court in thia country : {Tfie Brazil^ A. C, 
Feb. 28, 1856 ; W. Rep. 376.) 

79. Tour BuoceaalTe actiona having been inatituted for 
dllliBrent aoppUea of neceaaariea, and the prooeeda of the sale 
of ahip being Inaoffldent, payment jiro txUa decreed: {The 
Deademona, A. C, Dec. 21, 1856 ; W. Rep. 167.) 

80. Admiralty Court of Ireland— Practice of court as to 
filing noticea aa apedal matters of defence in aulta for maa- 
ter'sor aeamen'a wagea: (The Snareebrookf A. C, Dublin, 
Jan. 18, 18A8.) 

81. Practice of Admiralty Court of Ireland—Security for 
coats reduced bdow lOOL, in respect of a moderate and more 
eqniteble scale of fees having been recently agreed to by the 
proctors and adopted by the court: (7%« Moffat^ A. C, Dublin, 
Jan. 25, 1858 ; The Ernma^ A. C, Dublin, Jun. 27, I85S.) 

82. In a anit before the Admiralty Court of Ireland by 
ahlpbrokera for recovery of advancea, appearance of a regla- 
tered owner in defence aet aaide with coata, being entered 
npon the proxy of a married woman witliout her hnaband's 
express consent, she being alao a minor part owner : (The 
SanypsoHt A. C, Dublin ; Shipping Gazette, Oct 29, 1858.) 

83. A party complaining of an iqjnry, and auing for 
damages aa in a ooIUaion caae, cannot be permitted to recover 
npon a ateto of facta eatabUalied to the aatisfkctton of the 
conrt, but quite inoonaiatent with the alleged atate of facta 
aet np by them in their pleadinga before the Admiralty Court 
aa the gronnda npon which they aeek to recover : (The Tecla 



Ctarmm ▼. fffte Nmrtk Aumitam^ J. GL P. G^ Dee. 8, 1858 ; 
Swabeyt 358. See alao J%e Nertk Americm ▼. like 9Vc/a 
OsriMfl, A. C AprU 19, 1860; Skipping emUte; TheMoQwe 
T. The Atm^ J. a P. C. Mardi7; SUppiag (kuMUe, March 14,. 
I860.) 

81 Oldeetfon tojuriadiettonof theeout: (lU Jttakeney, 
A. C, Uarch 9, 1859.) 

In a per^ 

for, was 

hia power,. 

ahip. 

wlththfr 

rereatiU 

net alao be 

U, 1859; 5^ 



85. Held, that a party who tad 
Bonal aeilon, bat eeuld not oMaIn the money 
entitled to avaU hhaadf ofanotherwiBedy w HM b 
naaiely, to proceed in the Adodndty Oooft 
Dr. LaaUngton aald thla waa predas 
ease of n* AtNtfoi Ifprofedlngaat 
pending, a auit in the Admiralty Ooolt eooM 
proae cut ed : (The Johm emd Mfmrp, A. C., Jttly 
Jar. N. S. 1068, Adm.) 



86L In ttie oonatmction of Aeta of Partiament the Judg- 
mento of ttie Adndralty Court muat be rendered eonfonnabi» 
tofhededdooaoffheooortiof common law: (29ks GowHe 
T. The nmoro, A. C, Jan. 31, 1860 ; 1 L T. Rep. N. S. 418.) 

ADMIRALTY (DROITS OF). 
iSee ''Droits."] 

ADMIRALTY (LORDS COMMISSIONERS OF). 

87. Aa ofBcera of the Crown are not bound to appear at 
the auit of private individuala, where the interoats of the 
Crown are oonoemed, monition against them refhsed in a. 
coUialon cause for damage done by a Queen'a ahip. Appear- 
ance afterwarda voluntarily given on behalf of Crown, and 
damage pronounced for with coata: (The AMoJ, April 19 anti 
25, and July 28, 1842; 1 Rob. 374, 381 ; Pritebard's Digest,. 
138; Shoe's Tenterden, 53a) 

ADMIRALTT REGULATIONS AS TO UGHTS. 
[See '* Colliaion."] 

ADVANCES. 
[See "Frdght," ''Bottomry,*' "Salvage.**] 

Of caah to diipmaater, 88 to 88 m. 
Bill of aale, 88 i. 

Bottomry (deduction of coat of insurance ou adva&oes)^ 
88 k. 
Under charter-party, 88, 88 j, 88 k. 
Not insurable, unleas on account of freight, 88 e, 88 J. 
Necesaariea, 88 a to 88 h. 
Neceaaariea already procared, 88 h. 

88. It being stipulated In a charter-party that auffldent- 
money not exceeding a certain aum should be advanced tr 
the master for disbursements; verdict in favour of ship*- 
agent agalnat the owner for advancea greatly beyond the 
aum stipulated in the charter-party. Maale, B. ruled that 
although the charter-party atipulated that the charterei 
ahould advance as much aa 200/., it did not follow that if lie 
advanced more money, which waa actually wanted an^l ap- 
plied for the exigendea of the ahip, he had not his recuursb 
agalnat the owner: (Vdughan v. Fiztzhugh, Ac, Nhi Prtua 
Court, Liverpool, Ang. 19, 1839; 3Jur. 1002; Shee'a Ten- 
terden, 99.) 

88 a. The burden Ilea on the person making advanoea to 
the master to prove that they were necessary for the use ot 
the ship, and he muat ahow that the money waa applied to 
auch necessary purpose : (The Alexander, A. C, March, 9, 
1842; Prilchard'a Dlgeat, 229; 1 W. Rob. 361; Shee'a Ten- 
terden, 104.) 

88 bi The court aatiafled with an affldavit that money ad- 
vanced waa actually expended for neeaaaariea Meaning of 
the term " neceaaariea " under 3 A 4 Vict c. 65. It Inclnden 
money wanted for neceeaary puivoaea: (The Sophie, A. C^ 
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Uarch 16, 1848 ; PrttdiKd, 238; 1 W. Bob. 369 ; Shae*! Ten- 
terdeo, 104.) 

88 & Alleged that a Mil payable in HoUaDd for advances 
made Ibr neeeaaaries for a dilp to enable her to proeeeate a 
voyage to that oouatrj, may, by the law of Holland, be re- 
covered aa agalnat the ship by arrest and sale: {7%e Lochiel, 
A.C., Feb. 81, 1843 ; a Notes of Cases, 177.) 

88 d.. Advances made at Bellut by an agent to the master 
of a ves s e l owned at Scarborough. Verdict against ship- 
owner for amount claimed. Gresswell, J., in directing the 
] ury, said tbat» as regarded borrowing money in such a case 
for the use of the vessel, the only question was, whether the 
circumstances were such as to constitute him the agent of 
the owner In order to procure the 'advances: (TTUliamgon v. 
Fage^ Northern Circuit, Liverpool, Aug. 87, 1844; see I Car. 
A K. 581 ; Harrison's Digest, 3381; Shoe's Tenterden, 104.) 

88 e. Cash advanced to master, on personal credit, for dis- 
bui-sements at a foreign port is a mere debt from the ship- 
owner to the lender, and cannot be legally insured : (iStotn- 
6ank v. Fenning, C. P., May 30, 1851 ; 15 Jnr. 1082; ataw" 
bankr. Shepherd, E. C, Jan. 3 and June 15, 1854; see 11 
C. B. 88; W. R. 504; Amonld, 898.) 

88 f. A Jury having, on 7th Nov. 1850, in the case of Bel- 
don J. Campbell^ before the Court of Ex., found a shipowner 
residing at Newport, in South Wales, liable for a debt in- 
curred by the master for towing the ship into Newcastle-on- 
Tyne, her port of destination, and to pay a shipwright's bill ; 
the court granted a new trial, on the groond that the master 
had no right to pledge the Owner's credit, as the ship had 
been towed into port without any agreement as to immediate 
payment, and there was no pressing need to pay the ship- 
wright before communicating with the owner, and therefore 
no need to borrow for that purpose: {Beldon v. Campbell^ 
a £., July 16, 1851 ; 80 L. J., N.S., 348; 6 Excb. 886; Shee's 
Tenterden, 105.) 

88 g. The master's power to borrow money for the use of 
the ship, and make the owner liable, is now grounded on 
reasonable, and not on absolute, necessity: {Edwards v. 
Havai, a P., Nov. 4, 1854 : 8 C. L. R. 1343 ; 8 W. Kep. C.P., 
18; Shee*s Tenterden, 103.) 

88 h. The master has no authority to pledge the owner's 
credit for maintenance or medicines to seamen disabled by 
^accident on board ship and left at an Inn, other seamen 
being engaged Instead of them. These were not supplies 
necessary for the due prosecution of the voyage : {Organ v. 
Brodie, C. £., Nov. 7, 1854; 10 Ex. 449; Shee's Tenterden, 
103.) 

88 i. Held, that advances made to a master for necessary 
repairs of a ship ccnld not be recovered from a party in 
whose favour a bill of sale had been executed in considera- 
tion of money lent to the shipowner, but which bill of sale, 
although entered in the registry as an absolute one, was 
understood to have been granted merely as collateral security 
for the loan, a memorandum to that effect having been 
signed. The court mast look to see what was the intention 
of parties when they executed the bill of sale, and it was 
clearly not Intended that the defendant should become abso- 
lute owner, that be should have a vessel worth several thou- 
sand pounds in consideration of 1000/., and take upon him- 
self liability for the acts of the captain. Formerly the re- 
gistration of ownership was conclusive of liability, but it is 
now settled that contracts in such cases mnst depend upon 
the ordinary law of principal and agent: {The Celt, Myers 
V. Willis, C. P., Nov. 8, 1855; W. Rep. 43; ditto, judg- 
ment affirmed, £. C, June 13, 1856; W. Rep. 637.) The 
court said % at the transaction being merely to secure pay- 
ment of lOOOf., the Judgment of the court below was clearly 
right. 



88 J. A charter-party for a voyage flrom Rangoon to this, 
country, containing a clause ** Cash to be advanced to th» 
amount of 800JL for ship's disbursements, snl^ect toinsnrance- 
and commladoo," thia pajrment was held to be an advance 
of fireight, and not recoverable back fttmi the sbtpowner by 
the charterer In ease of total loss, beeause the advance wa& 
made subject to insurance, while a loan is not insurable : 
{Hieks V. ShiOd, Q.B., May 1. 1857; W. Rep. 536. See also 
Staihbank y, Fenning^ above cited, Na 88 e ;. and Afan/Se/^f 
V. Maitkmd, AB.& Aid. 588 ; and Amould, 314, as to loatis* 
not being insurable; Shoe's 4th edit, of MarsliaU on Ina 72. 

[irote by the compiler, -Mr. Amould, in page 871 of hia^ 
Treatise, speaks of such advances being insurable by the- 
shipowner, when by the terms of the charter-party they are- 
to be considered as part payment of the freight But they 
are then at the risk of the charterer, and would seem to her 
insurable only by him, or for his account] 

88 k. Cash being advanced for ship's disbursements in the- 
Danube on account of freight and subject to insurance, hehli 
that in payfaig to a bottomry bond holder the freight due att 
the port of destination, the charterer was entitled to deduet 
the cost of insurance on such advances on account ot 
fMght: {The Catherine, A. C., July 30, 1857 ; W. Rep. 829.) 

88 L The Admiralty Court cannot, under 3 A 4 Ylct c 65^ 
sect 6, enforce against a foreign ship advances made to re- 
lease the master fh>m imprisonment on account of necessa- 
ries already procured : {Ihe If. R. Oas/edniek, A. C., April 
29, 1859 ; W. Rep. 178.) 

88 m. Advance for dl»bnrsements by merchants at Ran- 
goon. Verdict against shipowner in opposition to plea that 
credit was given to the charterers In this country on account 
of whose bankruptcy a cargo had been obtained at Rangoon 
from another firm : {The Gomelta, Begbie and others v. Fnr 
and another, Q. B., July I, 1858. Shipping GazetU.) 

ADVANCE NOTES. 

88 n. If advance notes are only signed by the seaman In 
whose favour they are granted, but the body of them filled 
up afterwards by another party, they are illegal They 
should be filled up at the time of signing : {The Louisa^ 
Margeita, Cuxack v. Soulier, Wliitechapel C. C, Shippint^ 
GazetU, March 24, 1856.) 

83 a Held by a minority of the Judges, that if a seaman 
in dbnstderation of an advance note Is supplied with clothes- 
on account and receives the balance in cash, the advance-- 
note may be enforced against the shipowner by the per.->on 
soobtainhiglt: {MeKane v. Joynton, C P., May 88, 1858; 
W. Rep. 658; and see G. B., N.S., 918; Law Digest foi- 
1859, 963.) 

ADVERTISEMENT. 

As to bottomry, 88 p. 89, 90. 
Sailing of ship, 88 q. 

88 p. Where advertlsemflr its for money on bottomry were 
posted np, and the shippers of cargo, according to the evU 
dence before the court, must have been cognisant of the fact, 
and none of them interfered, it was held that this was th&- 
same thing as if a written communication had taken place 
between the shippers and the master, and they had said, . 
»* We must leave you to your own discretion," and there- 
fore the master was Justified in borrowing money on bot- 
tomry. The shippers were very numerous. Held, that it 
was not Incumbent on the msster to wait three months for 
instructions from home before taktaig up money on bot- 
tomry: {The Lord Cocltrane, A. C, June 81, 1844; 8 Jur, 
715; 3 Notes of Cases; but see 9a) 

88 q. An advertisement Inserted by the master of a ves. 
sel In a newspaper in New South Wales, stating his vessel 
would sail on a given-day, was held Co be a contract betweea» 
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the shipowner and passengan: (JUUlard r. Brookt^ Q. B., 
AprU 18, 1846 ; 7 L. T. Bep. 62.) 

89.. Advertisement not having been adopted, as • pert in 
Central Ameriea, beiore borrowing money on bottomry, YaA 
not sofflclent of itself under the circnmstances of the case 
to invalidate bond: (TAe OaunikU, A. C^ Jnlj 14, 1848; 3 
W.Kob.) 

90. In a canse of bottomry, advertisement Is not rafflcient, 
-where fbe proprietor of cargo is on the spot ; express oom- 
mnnication oeght to be made to him, and this dnty is not 
falfllled by pabUshing advertisements. The ooort held this 
tobe ao important mle of law, which onght not under any 
probable circumstances to be relaxed. Held accordingly, 
that the omission to make a communication to the proprietor 
of the cargo at the place of shipment, and to inquire whether 
he was prepared to make any of the necessary advances, was 
latal to the validity of the bottomry bond as related to the 
cargo shiinped. The ship q>rang a leak whOe loading, in 
consequence of whidi the expenses for which the bond was 
taken had been incurred, and the charterer who shipped the 
cargo abstained from interfering lest he should li^ure his 
daim for compensation, on the ground of the ship being 
unseaworthy before taking the cargo on board : (2Vk« Nuova 
Loanese^ A. On Dea 31, 1853. ; Shipping Gazette. But see 
88 p.) 

AFRICAN VOTAGE. 

9V. Ship totally wrecked on coast of Africa. Verdict in 
favour of assured for loss by sale of palm oil, which, until a 
vessel could be sent out from this country to bring it home, 
must have been deposited on the open beach under a hot 
sun, and ao subjected to leakage, evaporation and pilferage, 
some of the casks being in a damaged condition from the 
cargo having shifted, and in being landed from the wreck : 
(Seid V. IfaifTu^ <fe., Nisi Prlus Court, Liverpool, Aug. 20, 
1839; Skipping CkueUe.) 

92. A policy was effected on goods and ship for twelve 
months from the date of sailing from Liverpool, *' with liberty 
to load, reload, exchange, sell, or barter al or either of the 
goods or property on the coast of AfHca or African islands, 
and with any vessels, boats, factories, and canoes, and to 
transfer interest from the vessel to any other vessel, or from 
any other vessel to this vessel, in port and at sea, and at any 
ports or places she may call at or proceed to, without being 
deemed a deviation.*' A quantity of gunpowder and other 
goods were landed at Benin, on the coast of Afirica, deposited 
in a fictoiy, sad bartered for a quantity of palm oil. A fire 
accidentally broke out in the factory, the gunpowder ex- 
ploded, and the palm oil for which it had been bartered was 
destroyed or plundered. Held, that the policy did not cover 
tbe risk of the palm oil previously to its being shipped: 
(ffarrison v. Ellis, Q. B., Nov. 5, 1856; aflSrmed by the 
Court of Qp B., sittings in banco, April 20, 1857; Harrison, 
103 ; 7 £11. & Bl. 465 ; 3 Jur. N. S. 908 ; 26 L. J. 239, Q. B. ; 
W. Rep. 494.) 

AGENCY CO&nilSSION. 

93b On estimated value of cargo at intermediate port : 
(Guthrie r. Currie, C. E., Dec 30, 1853; and The Condor, 
Bedgood v. Codd, C. P., Feb. 1854.) In the case of The Gleams 
before the Admiralty Court, the net proceeds of ship and 
freight deposited in the registry being insufficient to dis- 
charge a bottomry bond, the registrar and merchants, on 
20:h Aug. 1855, In fixing the balance to be claimed against 
tbe cargo, disallowed a charge, in the general account of 
disbursements, of agency commission 2 per cent, on the 
estimated value of the cargo, 86/. 0». 3d., and allowed in lieu 
of it, 42/. for superintendiug the repairs of the ship, the 
discharge and reshipment of the cargo, and other general 
triable. They also confined the allovauce of bottomry pre- 



mium to the advances, and did not allow it on the commis- 
alona The like charge at St Thomas, of 2} per cent com- 
mission on value of cargo transhipped was disallowed by tho 
registrar and merciiants in a canse of bottomry on cargo, 
and their report confirmed by the court : {The Glemnannat 
A. C, July 19, 1860, Shipping Gazette.) 

94. A commission of S| per cent on value of cargo having 
been charged at Rio for agent's services in a case of 
average: verdict against consignees of cargo for their pro- 
portion of it as general average, being usual and unavoid- 
able, but the Jury declined to express an opinion as to the 
reasonableness of the charge: {7%e WilUam Frothingham, 
Babbage v. ffendereon and another, C. P., Feb. 20, 1858» 
Shipping OcueMa)— Ditta Rule nisi granted : (C P., Aprik 20, 
1858, Shipping OazeUe.) 

{Note hg the Conquer. ^In further proceedhigs in this case 
the court deddlng (as a matter of course) that the average 
agreement was not binding as an award in reepeet to the 
amount charged for commission and allowed as usual in the 
average adjustment, the case was ultimately settled by com- 
promise.] 

AGENT. 

[flies "Charter-party,*' "Charterer."] 

95. Right to sue' actual principal when discovered, the 
agent having acted as prindpaL Merchants to whom goods 
were forwarded having indorsed bills of lading to their fac- 
tors, who were debited by shipowner with the freight, re- 
ceived the goods and afterwards became bankrupt, held not 
liablefor the freight, although they took possession of the 
goods after the bankruptcy : (Tobin v. Crawford, <fre.. Nor- 
thern Circuit, Liverpool, Aug. 25, 1837 ; 5 Mee. & Wels. 235 ; 
Shoe's Tenterden, 319.) 

96. Acts done by a person presuming to act as agent, 
without the authority of the person whom he intended to 
bind, may become valid by that individual at a subsequent 
period confirming them, either by express assent on hia 
own part, or by some act which necessarily carries with it 
the inference of his approbation and consent Dictum of Dr. 
Lushington In decldin(; that the owners or master of a ship 
cannot bind the crew by giving a receipt for salvage with- 
out their consent being obtained : (77ke Sarah Jane, A. C, 
May 12, 1843; Shipping Gazette.) 

97. A person simply superintending the performance of 
salvage service and giving directions, is the agent of the ship 
and cargo, and his clakn does not, as a general principle, come 
under the jurisdiction of the Admiralty Court But where 
a vessel was ashore, the Admiralty Court has sometimes taken 
cognizance of such claims by agents' who sent down anchors, 
cables, Ac, it being for the convenience of all parties that 
such questions should not be split : (The Two Brothers, A. C.> 
July 7, 1843, Shipping Gazette) 

AGREEMENXa 
[flee "Arbitration," "Salvagc'T 

98. Value of an agent's services assisting a ship off the 
Goodwin Sands: {The Annette Gilbert; Hodges y. Chapman, 
C E., July 7, 1853). 

99. Agent's liability under certahi circumstances for ex- 
penses of pilotiog and docking a ship: {The King Philip i 
Ferguson v. AspinwaU, &c. City Sheriffs* Court, Jan. 16, 
1851.) 

100. Agreements may be set aside by parol evidence, on 
the ground ot error, mistake, surprise, or fraud. Construc- 
tion of agreements in a quesUon of salvage: {The Margaret, 
A. a, March 4, 1842, Shipping Gazette,) 

101. An agreement to accept a fixed sum for certain 
salvage services binds the party entering into such. 
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engagement to take the risk of any change or alteration 
in the service: iTht True Blue, A. C., Joly 35, 1843; Frit- 
chard, 370; 2 W. Rob. 180; Shoe's Tenterden, 494.) 

102. It is a principle laid down by Sir John Nichol, and 
confirmed by Dr. Lnthington, that if a conyersation takes 
place between two parties, and, in pnrseance of that conyer- 
sation, an act is allowed to be done, which is in fact the 
commencement of the transaction itself; where this is 
proved, the party is bound by such agreement, the bnrden 
of proof lying with the party who sets np the agreement ; 
and the evidence should be clear and satisfiictory: {17te 
Graces, A. a, May 23, 1844; 8 Jar. 501 ; 8 W. Rob. 294; 
Pritchard's Digest, 370; Shee's Tenterden, 494.) 

ALIEN ENEMY. 

• 

103. A foreigner, not a Russian by birth, but an Hano- 
yerian, who had been domiciled in Riga for many years, 
and acted as Hanoverian Consul there, was held to be a 
Russian, and consequently, during the war with Russia, an 
alien enemy, in dispoting of a claim for restitution of a c^^ 
tared vessel, which had been sold by him to the claimant : 
(The Johanna EmUie or Emiiia, A C, June 30, 1854, Ship- 
ping Gazette.) 

104. An alien enemy is not entitled to sue in the Admi- 
ralty Court, unless he show ik persona staftdi in judiclo, some 
peculiar grounds to entitle him to the privilege of suing. 
Claim directed to be amended, stating the specific Order in 
Council by which the alien In the present instance sought 
protection: {The Troya, A. C, July 21, 1854; 1 £ & A. R. 
342.) 

ALLOTMENT, APPORTIONMENT, OR DISTRIBUTION 

OF SALVAGE. 

105. No general rule can be laid down for allotment of 
sdvage rewards between the owners, master and crew of the 
ship rendering assistance. Every case must stand on its 
own merits. Lord Stowell always placed the owners of 
sailing vessels in a secondary point of view: {I7u Catherina 
Anna Helena, A. C, May 1, 1839; see also TheDeveron, A. C, 
March 5, 1841 ; The BeukUt, A. C, Dec 20, 1842, Shipping 
Gazette.) 

106. All apprenticea of seventeen and nineteen years of 
age are considered able-bodied seamen, and share as such ; 
a little less given to a boy of fourteen. In the case of small 
■macks gohig out specially to render salvage aid, a large 
proportion is given to the men : {The Deveron, A. C., March 
5, 1841, Shipping Gazette.) 

107. Construction of 3 & 4 Vict. c. 65, as respects jurisdic- 
tion of Admiralty Court Whoever required " distribution " 
or ** allotment" to be made, where there had been an 
award by justices, had to apply within fourteen days, and so 
much within as to allow time for an appeal to the Admiralty 
Court ; and then after the magistrates had made distribu- 
tion, . if a party was dissatisfied, he might appeal to the 
Admiralty Court The court could not take cognisance of 
the distribution of salvage awarded by the magistrates before 
the distribution of it had been made by them : (77i« Hope, 
A C.» July 9, 1841, Shipping Gazette.) 

108. Where there has been great ri^ or extraordinary 
labour, the Admiralty Court may, in certain cases, open 
up any arrangement which has been made between 
the partiea concerned as to allotment of salvase. General 
principles as to allotment. Practice of Lord StowelL Differ- 
ence now in case of steamers rendering assistance : {The 
Beulah, A C, Dec 20, 1842, Shipping Gazette.) 

IP9. Owners of fishing vessels are entitled to a more 
liberal allotment than those of other vessels ; 480;. 7«. Gd, 
allotted out of 1098/. in this case. In a former case referred 
to by the court (the Deborah) 7002. allotted to ownen out of 



ISOOf. The utmost amonnt ever allotted to the owners is a 
moiety. Arrangements made between ownen and crews aa 
to prospective salvage not countenanced by tiie eonrt: (The 
Lomsa, A. C, Feb. 10, 1848, Shipping GauUe,) 

llOi A salvage dalm having been compromised by ship- 
owners without the consent of the crew, and the crew bein^ 
dissatisfied with the proposed allotment, the Admiraltjf 
Court gave them redress at the cost of the owners. General 
observations as to persons acting as agents fbr others in such 
casas: (2%« Sarah Jans, A C, May 12, 1848 ; see 2 W. Rob. 
1 10 ; Shee*s Tenterden, 494.) 

111. In allotting salvage, the court held that it had no 
power to decree repayment of advances made by an agent 
to the salvors: (27is Zouua, A G., Nov. 3, 1848; 12 Jur. 
966.) 

112. In allotting salvage an apceement between salvors- 
and agent of salving ship to leave amonnt of reward to bis 
determination considered inequitable and hekl void : (27^- 
Enchantress, A. C, June 22, 1860 ; 2 L. T. Rep. N.S. 675.) 

See Digest of Salvage Awards, 268, 331, 888, a»2, 403. 
406, 410. 411, 422, 465, 468, 460, 468, 819, 642, 663, 679, 596, 
598, 608, 607, 622, 623, 631 and 632. 

ANCHOR. 

Rule in port of London as to carrying anchor »-cock-billr 
(5«"A-Cock-Bill") 

As to colUaion with ships at anchor, see "OoWalon.** 

118 a. Held, in a question of ooUiaion, that It Is the pilot's 
duty to direct the anchor to be dropped when a ship Is taking 
np ber berth in dock; {The AgricoHa, A C, 24th Jan. 1843; 
a Rob. 10 ; 7 Jur. 157.) 

1 12 b. Anchor too light to hold. Shipowners held liable for 
damage by collision, although a pilot was onboard: {The 
Massachusetts, A. C, April 19, 1842; 1 W. Rob. 371.) 

113. It is the duty of a pilot to superintend the hanging of 
the anchor, and to take care that everything is properly 
done to bring the vessel to anchor in the port to which he Is 
conducting her ; also to see that the anchor is properly 
catted for dropping. Observations of Dr. Lushington in a 
question as to exemption of owners from liaUUty for oolUslon 
when a pilot is on board : (7%< Ggpsy King, A. C, April 16, 
1847 ; 11 Jur. 367; Shoe's Tenterden, 158.) 

1 14. It Is impossible to lay down a general rule as to the 
rate of remnneration for services putting an anchor and 
chain on board of a ship in the Downs. It may be done In 
calm weather, under circumstances in which it is not more 
than ordinary work and labour ; sometimes Imminent risk is 
incurred. In the present instance the weather was tempes- 
tuous, but afterward moderated, so that the anchor and chain 
might be put on board without very great difficulty, and 
looking at the valae of ship and cargo being 3670<., a sum of 
70ZL was awarded by the court : {The Hercules, A. C, March 
7, 1851 ; see Digest of Salvage Awards, No. 10, and sect I 
thereot) 

1 15. If an anchor and chain are put on board of a vessel 
in distress, and the ship is lost, the service must never- 
theless be paid for: {TheE. U., A. C, June 7, 1853; I E. <fc 
A. R. 263.) ' 

1 16. The owner of a vessel sunk in a navigable river Is not 
bound, after wholly abandoning it, or transferring it to 
another person, to take precautions by means of placing a 
buoy over it, or otherwise, to warn other vessels to keep 
clear of the sunken ship ; 

1 17. And he is not liable to be sued for damage or loss 
sustained by other vessels striking against the anchor of th&-. 
sunken ship: {Whiter. Crisp, C. £., July 7, 1854 ; 10 Exch. . 
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312; 2 C. L. R. 1215 ; 28 L. J. 317, Ex. ; Harrison's Digwt, 
-4114; Shee's Tenterden, 530.) 

1 18. The BuuiQfactarer of an anchor found liable in com- 
pensation te a shi^wner fbr the loss of an anchor hy its arm 
breaking at the launch of a Teesel, it being proved that the 
•anchor was originally defectlTe and not reasonably fit for Its 
ordinary intended purposes. The defect seemed to have 
arisen in its mannfutnre: (Cato, Miller and Co. y. Gibson 
and Son^ Liverpool, C. C, April 17, 1856, Shipping Oazette.) 

1 19. Vessel with anchor hove close np to hawse pipe held 
liable by a jury, nnder the direction of Willes, J., ibr damage 
done by the anchor to a ship's boat in coming ont of West 
India Dodc : {The Annandale and the Luck's All; Paxton y. 
Barker^ C. £., Feb. 19, 1857, Shipping Gazette.) 

ANCHORAGE AND ANCHORING. 

120. Where a licensed jrilot has been compnlsorlly taken 
'on board, the shipowner cannot be held resp<»stble for any 
«rror in the pilot in bringing a vessel to anchor. The selec- 
tion of the anchorage is part of the pilot'»4nty : (^Tlks George, 
A. C, June 6, 1845, Shipping OaxetU.) 

121. In the absence of proof to the contrary, it is the 

necessary presumption of law in questions of collision that 

where a vessel is in charge of a licensed pilot, the place 

where she is brought to anchor is a proper one: (The 

■Caroline ▼. The Mediua, A. C, June 4, 1858, Shipping 

■Gazette,) 

ANTIMONT ORE. 

122. A Jury held antimony ore to be suitable ballast for a 
-tea-laden ship when separated fh)m the cargo by thick 
plaiiks and coir matting, although tiie charterers contended 
that such ore emitted a sulphureous odour wh!di would pre- 
judice the sale of the tea : (Tbww v. HendersM, <<:«., C. £., 
July 4, 1849 ; see 4 Ex. 890.) 

APPEAL. 
[iSte "Admiralty Court," 51.76; "Collision," 810.] 

123. Question as to supersedeas to release vessel firom 
^irrest, bail havhig been given in the Admiralty Instance 
Court, but an appeal to the Judicial Committee of Privy 
-Council being asserted. The Court felt doubt whether bail 
Kiven in the Court of Admiralty would or would not be held 
good bail in the Judicial Committee, as it was formerly in 
'Cases of appeal to the Court of Delegates: {The WOhelmine, 

A. a, March 4, 1842; Shipping Oazette) 

124. In appeals from decisions of the Admiralty Court, 
'Ac. to the Judicial Committee of Privy Council, under the 
Act 5 <Ho. 4, c. 113, & 29, the inhibition was required to be 
applied for and decreed within twelve months from the time 
vhen the senten^ was pronounced. Construction of 5 Geo. 
4, a 113, s. 29, with reference also to the 2nd section of tlie 
Act constituting the Judicial Committee of Privy Council 
The court cannot consider an Act of Parliament not binding 
because it is alleged to be unreasonable. A coart of Justice 
must suppose that what the Legislature enacted was reason- 
able. If a literal oonstructlon would lead to injustice and 

•absurdity, another construction might posdbly be put on the 
words of a statute. A ship having been engaged in the 
slave thide contrary to 5 Geo. 4, c, 113, was decreed to be 
forfeited, and the shippers of the cargo, who were foreigners, 
were also sentenced by the Vice-Admfaraity Court of Sierra 
Leone to aforfUtnre of double the value of the goods, Ac. 
The Judicial Committee held themselves bound to the same 
rule in reftialBg the appeal on the part of the shipowners as 
of the shippers. Being a matter of procedure, the law was 
binding also upon all persons whether foreigners or sul^ects. 
{The Ouiana Logan y.The Queen (shipowners' case), J. C. P. C, 
Nov. 29, 1842; 7 Jnr. 1 ; Lossy y. BurOem (shippers' case), 
J. C. P. C, Dec. 2, \%AA,mpping Gazette.) 



124 a. Held, that an appeal to the Judicial Committee of 
Privy CouncU against the yerdiot of a Jury in the Supreme 
Court of Hong Kong, could not be entertained until a 
motion for a new trial had first been made in that court. If 
motion had been made in the court at Hong Kong and the 
rule refused, or having been granted it had been afterwards 
discharged, it would be competent to appeal to her Uajesty 
in Council against a final order of the court below. As this 
may not have been understood at Hong Kong, the Judicial Com- 
mittee in the present case, but not as a precedent to be fol- 
lowed in any future case, took into conidderation the question 
whether the verdict of the Jury was right or wrong, and being 
of opinion that the verdict was not against evidence, dismissed 
the appeal with costs. The jury had found the master of 
a ship liable to the consignees for loss by sale at an inter- 
mediate port of sea-damaged opium, which might have been 
delivered at its destfaiation in its merchantable character as 
opium: {The Erin (&), Tronson v. Dent, Ac, J. C. P. C. 
June 22, 1853, Shipping Gazette.) 

124 b. The Judicial Committee of the Privy Council, in an 
appeal from the decision of the Admiralty Court, being called 
upon to decide a point not brought under the notice of the 
Judge hi that court, no costs of the appeal were allowed on 
either side : {The James, J. C. P. C, Feb. 9 and 12, 1856, W. 
Rep. 353; Swabey, 62.) 

124 c. Case relative to right of appeal to the Ex. Cta. 
under C. L. P. Act 1854, s. 34, after a rule nisi to enter a 
verdict of the Jigry for the defendant was obtained before 
the Court of C. P., and on the application of plaintiff was 
made absolute for a nonsuit Question as to rate of freight 
and meaning of a foreign mercantile word in a charter- 
party : {Gether v. Capper, Ex. Ch., June 10, 1856, W. Rep.) 

124 d. In a salvage suit, unless the difference in amount 
of remuneration which a court of appeal is disposed to 
allow beyond that awarde<l be very considerable, they will 
not interfere in a question of mere discretion: {The Clarisse, 
J. C. P. C, July 4, 1856 ; Swabey, 134.) 

f 
APPRAISEMENT. 

iSee "Salvage."] 

l?5. A commission of appraisement having been taken 
out to obtain a very small increase in the value of the 
property rescued, salvors condemned in costs of it : {The 
Julia v. The Commodore, A. C, Feb. 15, 1853; Shipping 
Gazette.) 

126. In all cases where the value of property to which 
salvage service has been rendered is disputed, the proper 
mode, if practicable, is to i-esort to a decree of appraisement: 
{The Lady Eglintony. The Black Sea, A. C, Dec. 18, 1856, 
Shipping Gazette.) 

APPRENTICES (SEA). 

127. Rule as to apprentices' shares in* allotting salvage: 
{The Deveron, A. C, Mar<^ 5, 1841, Shipping Gazette.) 

128. Claim by master to apprentice's share of the salvage 
of a derelict vessel not sustained: {The Two Friends, A. C, 8 
Jur. 1011, 1844.) 

129. A suit to recover the earnings of an apprentice on a 
whaling voyage, was held to be rightly brought in the namo 
of his lUiher, who, while he performs his parental duties of 
providing for the support of his children, is entitled to the 
proceeds of their labour. He had ftimished his child with an 
outfit of clothing for a three years' voyage. American case : 
{Gifford V. KoUock, District Court of U. S. for Massachusetts. 
Jan. 1856; 9 Monthly L. Rep. 21.) 

130. The master of a ship cannot claim wages earned on 
board another ship by a runaway apprentice : {The Susaif 
Crisp, Thames Police Court, April 9, 1856 ; Shipping Qazeite.) 
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131. TIm muUr of » difp hafing promotad aa apprmtiee 
to be ntta, and proniied him wages In that caiMctty, before 
the •xplry of hie iodentnrei held, that the a|»prentlce wae 
entitled to each extra wegee aa mate, the ownen havlog 
derlTod the benefit of Ut^ztra Mrrioet: (Bit$et t. Ownen 
cf tht Sliio, 8heriflr*e Cotirt, Peterhead, MitcheU'i ICaritlme 
Register, Oet 11, 1856.) 

ARBITRATIOK. 

182. A vessel having been arrested In a cause of salvage, 
Che Admiralty Conrt declined to snpersede tlie warrant, on 
the gromid that the aoconnts had been by mntnal sgree- 
neot submitted to arUtratloa A mere reference to arbi- 
tration was not sniBolent to bar any court of law or equity: 
iTh€PurU$kmCweepcUm,lL, C, May IS, 1849; 13 Jur. 545.) ' 

183. Award sent back to arbiters for reconsideration, in 
consequence of their having omitted to give notice to all the 
parties oonoemed that they were about to make their award, 
and calling upon each o< them to conclude his case, and pro- 
duce all his evidence: {PtUntm ^.Ayrt^ C. P., April 20, 1853; 
Shipping GoMttU,) 

184. Exercise of authority of court where arbiters have 
power to enlarge the time for making their award and the 
time has been allowed to expire: {Bdwardt v. Demia» Bail 
Court, May «, 1854; 2 C L. R 681.) See also Watson t. 
Btnmtt (reforence by Judge's order under 17 ft 18 VicL c. 
185, a IS), C £., June 8, 1860 ; 3 L. T. Rep. N. S. 20. 

186. Where an award is to be made by two or more arbl- 
tors they must all sign It at the same time and place : ( Wadt 
y. DowliHff, Q. B. June 21, 1854 ; and Eada v. WUHamt, Dec. 
a, 1854 ; Lord ChanceUor, 2 CL. R. 1642.) 

1 86w There is not neoessavUy any impropriety in employing 
the attorney of one of the parties to prepare the award : 
iBekrm v. Brtmttt C P., Nov. 3, 1854 ; 3 C. L. R. 40, con- 
firming OaUow0f V. Kt^wfrth, 2 G. I* R. 860.) 

187. Where an umpire Is to be appointed by two or more 
arbiters, they must be all present and concur in the appoint- 
ment: (Badtt V. WaUams, Dec 2, 1854, Lord ChanceUor, 
a 0. L. R. 1642 i Lord v. Lord^ Q. B., June 19, 1855, Shipping 

188. Reference to arbiters provided for by rules of an in- 
enranoe association, and made condition precedent to bring- 
ing any action on a policy of insurance effected with the 
society, held to be a legal contract It does not oust the 
Jurisdiction of the court : iAvery v. ScoUt £• C, June 17, 
1858, afllrmed on ^;»peal to the H. of L., July 10, 1856, 
several Judgee dissenting; Harrison's Digest, 103; 5H. of 
L. Gas. 811 ; 2 Jur. N.S. 815 ; 25 L. J. 303, Ex. ; 17 & 18 Vict, 
c 125, a 11.) See also the W. Rep. 746 for opinions of 
Judges In the H. of Lu See Brotm t. PeOegrini, Q. B., Nov. 
21, 1856, W. Rep. 71, as to agreemento to refer to arbitra- 
tion. 

139. A stipulation in a contract for the purchase of a cargo 
to refer any differences to arbitration applies to questions 
regarding deficiency of cargo, and may be enforced by action : 
{LMngttan t. RaUiy Q. B., May 30, 1855; afllrmed by the 
Ex. Ch., 3 C L. R. 1096.) See Na 2370. 

139 a. Olalm against Mutual Insurance Association. Award 
of arbiter pronounced, but the committee of the association 
refused to act upon it In assesshig the amount on the mem- 
bers of the association and paying it to the claimant Held, 
that his proper remedy is in equity : {Taylor y. Lean, M. R., 
June 23, 1856; W. Rep. 665.) r 

139 b. A charter-party contained a clause to refer any dif- 
ferences to aibltratlon. The charterer suffered loss through 
the unseaworthy state of the ship, and offered to refer his 
claim to arbitration, but, in consequence of the refusal of the 
shipowner to refer, he instituted an action for damages, 



grounded on breach of contract The shipowner then brought 
an action to recover one month's freight according to con- 
tract To this action the charterer bad no defence, and he 
could not plead a set-off for his unliquidated cross-Claim of 
damages, though an arbiter would take it into account The 
court under the power given by the C.L.P. A. 1854 (17 A 
18 Vict c. 125, all) stayed proceedings in the action at the 
shipowner's instance, in order that the whole questions might 
be submitted to arbitration : {Brown t. Pellegrini, Q. B. Not. 
21, 1856; W. Rep. 71.) 

140. A reference of any dispute arising on a mercantile 
contract to the decision of one or more arbiters is a more 
expeditious and better way of settling it than resort to legal 
measures: (observation of Lord Campbell in the Niorde, 
Johnston, £c t. Pellegrini, Q. B., Dec II, 1856, SMppiag 
Oagette.) 

141. The award of an arbitrator on quantum of damages 
in a collision cause being final, the court canpot interfere. 
** Under sect 6 of the & L. P. A. 1854, the court has juris- 
diction to remit the matters referred to the reconsideration 
of the arbitrator, where there is no claase to that effect in 
the order of reference, in cases only where they might before 
the statute have remitted such matters where there waa 
such a clause :*' {Hodgkinson v. Femie, C. P., Nov. 25, 1857 ; 
W. Rep. 181 ; 27 L. J. 66, C. P. ; 21 Jur. 818.) 

142. Where power is given to two arbitrators to appoint a 
third person as umpire, they may appoint him before any 
proceedings have been taken under the reference or before 
any diffsrences have arisen, and where the arbitration bond 
stipulatee that he is ** to be umpire, or to concur and Join 
them in oonMdering and determining all or any of the mat- 
ters referred," he Is an umpire and not a third arbitrator, 
and on the arbitrators disagreeing an award by him will be 
good: {Winteringham r. Robinson, C. £., 27 L. J. 301, Ex. ; 
W. Rep. Digest 6, 1858.) 

143. In the case of a reference to arbitration under ajndge's 
order and the expiraUon of more than the three months 
allowed by the 15th section, of 17 fc 18 Vict c 125, the court 
has power to enlarge the time for making the award : ( Watson 
V. Bennett, C. £., June 8 1860; 3 L. T. Rep. N. S. 20.) See 
No. 134. 

ARREST. 

[See "Bottomry," 249.] 

144. Case as to impilsonment o f an Individual forcibly re- 
moving vessel to Scotland when under arrest by Admiralty 
Court warrant Motion for release granted by Admiralty 
Court, following certain proceedings in Scotch oonrto: (TVie 
Mathesis, A. C, 8 Jur. 582 ; 2 W. Rob. 286 ; 3 Notes of Cases, 
133, Pritchard's Digest, 30 (1844.) 

145. Motion to arrest a colonial vessel belonging to NoTa 
Scotia. Held, that she was not a foreign seagoing Vessel 
within the meaning of 3 ft 4 Vict c, 45, s. 6 : {The Ocean 
Queen, A. C, 5 Jur. 1201.) 

145 a. Warrant of arrest of a ship granted by Admiralty 
Court at the suit of several passengers, who had lost property 
in consequence of negligent collision ; ship already arrested 
in a previous action. The court can prevent inconvenience 
to owners by means of the costo : {The Europa, A. C, Jaly 
18, 1849; 13 Jur. 856.) 

146. When bail has been given for a certain amount in a 
suit for damage by collision, and the ship has been released 
firom arrest, if the damage decreed for exceeds that amount, 
the ship cannot be arrested in a new action to make up the 
deficiency: {Tfie Kalamazoo, A. (X, July 16, 1851; 15 Jar. 
885; Shoe's Tenterden, 538.) 

147. Arrestment of ship and freight for debt due by parties 
whom the certificate of registry proved not to be the owners. 
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Udd by » «^ority of the jndges to be tocompetent Qaw- 
tlonieiitivetoeltectof.bmof «le: (^^"""^'^f" 
T. Laanum, Coart of Sewlon, Scotiand; Shipping GaieUe, 
Feb. 15 and 20, 1S57.) 

148 Arrest of ship tor adrance^ bUl being dishonoured: 
HT»e Moffat. A. C. DuWhi, Jan. 15, 1858, Shying OazetU.) 

148 a. Arreat of ship by agents to recoTer Tslne of co^ as 
aiecesaaries. held inrslid, the coals ^^^'^^^Z 
sacceaalvc voysga. and on a general balance of acconnts, 
the aaents being considered not entitled to select the Items 
iorc^andattribnte the balance thereto: iTheWat^- 
C Va:.JIa«eitr. Sack. 5 Jur. N.S. 658. Adm.; Law Digest 
jbr 1859. 962; J. C. P. C Feb. 16, 1860; 2 L. T. Rep. N.S. 

*^^^ ARBIVAL OF SHIP. 

149 A Teasel bound fh)m Quebec to Liverpool, having 
^ved aa near Wallasey Pool (in the river Mersey) as she 
«ould get. and there discharged part of her cargo, the risk of 
i,«nrers on ship for the voyage was held to be ended toe 
Tossel having been moored twenty-four hours in good safety, 
;thongh she had afterwards to go hito Wallasey Pool to dis- 
charge the remainder of her cargo: {WhUwdl v. Harrtson, 

Northern Circuit. Liverpool. April 1, 1847; ditto. Jud^nent 
4ifflrmed, C E., March 1, 1848; Harrison's Digest, 2006; 

Arnould, 508 ; 2 Ex. 127 ; 18 L- J. 4G5, Ex.) 

160 HckU that the master of a ship is not bound, without 
express stipulation to the contractof afBreightment. to report 
to the consignees the ahlp^s arrival at her port of destina- 
tion- they should look out ft>r her: {The Osprey, Wtlch v. 
IVarit, Liverpool C. C, March 22, 1855. Shipping Oazettt.) 

1.MA. Construction of clause In poUcy of Insurance on a 
ehip ibr a voyage to the Mauritius, and "for thirty days 
after arrival." That la, arrival at a place where It Is usual 
for ships to come to anchor, on the termination of the 
Toyage: {Lmdaay v. /awon, C E., 28 L J. 316; 4 H. & N. 
^99 ; Law Digest, June to Dec 1859, 836.) 

ARTICLES (SHIP'S). 
151. Indorsements on ship's articles held inadmissible as 
evidence of the ports to which a vessel went. In an action by 
a merchant against a shipowner on account of deviation. 
Objection taiken on the ground that these Indorsements were 
iwuudtobe made In terms of 7 & 8 Vict c. 112: (2%«/i«- 
tina Barrett, Ac v. Johmon, C. E.. Feb. 17. 1848, Shipping 

^^"^^ ASSAULT. 

152. Master of a vessel found liable In 61. damages lor 
4uaanltlng the cook; {The Arabia Savory v. Burnet, a B., 
May 26, 1854, Shipping Gazette.) 

153. Master and first engineer of a steamer found liable 
in 500 doHars damages for assault and iU-usage of a fireman. 
^American case, The Crescmt City (s.), Superior Court, New 
Tork, May 25, 1854, Shipping Gatette.) 

ASSESSORS (NAUTICAL). 
ISee "Admiralty Court,*^ 54, 66, 66, 71 ; " Trinity Ma8ters.'T 

ASSIGNMENT. 
As to aasignment of freight by master not being com- 
petent, see "Bottomry," 287, and "Bankruptcy," 182. 

154. A shipowner employing an agent whose advances 
were to be secured by mortgage on ships and freights, gave 
hint in security of advances an assignment of a balance of 
-freight due by Government on a charter-party effected by 
« ablpbroker for the owners' account Held, that notice to 
the shipbroker of the assignment was sufficient, and that 
aiotice did not require to be given to the Lords of the 
Admiralty: (Gardner v. Laeklan, gh. C, Nov. 21, 1839, 
JShipping Gazette,) 



155. Assignment of ship or fineight to security of debt U 
Bubordinate to fhture Hens, such as bottomry, salvage, or 
wages: (The Dowthorpe, A. a. 24th March 1843 ; 2 W. Rob. 
73.) 

155 a. As a general proposition both to law and to equity, 
freight Is incidental to the ownership of a vessel, and no one 
can assign It who Is not the owner of the ship ; a part owner 
can assign only his own shares, and assignment of the 
flight may be made while it is in the course of beint; 
earned: {Lindeay v. Gibbe, M. R., July 23 and 24, 1856; W. 
Rep. 788.) 

155 b. Where freight is assigned by part owners, the 
wages and expenses of the voyage are proper deductions 
from the freight to a question between the other part owners 
and the assignees, and If notice of the assignment was not 
given, those other part owners were entitled to tosure the 
vessel and deduct the cost of Insurance from the freight: 
{LvuUay v. Gibbs, 26 Beav. 51; 28 L. J. 692, Ch.; Law 
Digest for 1859, 962.) 

155 c The owner of a ship belongtog to Liverpool gave to 
his agent in Australia a power of attorney, authorising him, 
inter alia, "to sign any bottomry bond or tostrument of 
hypothecation on the said vessel or her cargo, and to sell or 
dispose of; either absolutely, or by way of mortgage, as lio 
should think proper, the said vessel, or any share thereof, 
•ad to execute all instruments, and do all acts which should 
be requisite and necessary for completing such sales, trans- 
fers, mortgages, or any of them, and generally to do all acts 
about the bustaess and affairs aforesaid which the owners. 
If present could have done." Under this power Uie agent 
by deed, reciting a mortgage of the ship, and the necessity 
tor fhrther advances to tiie extent of 40001, to enable the 
ship to complete her voj-age flrom Port Jackson to Liverpool, 
assigned to the mortgagee all tiie fireights, passage money 
and earnings of tiie ship on her Intended voyage, with a 
power of redemption if, witiim ten days after her arrival, 
the 4000*. should be repaid. After tiie ship sailed the agent 
received to payment of part of the passage money, blUs. 
which were transmitted to England, and tiie proceeds re- 
ceived by the assignees of Uie owner before tiie ship's ar- 
rival to Uverpool: Held, that the power of attorney in 
question gave tiie agent authority so to assign the earnings 
of tiie ship, especially as It was necessary for tiie purposes 
of the voyage; tiiat tiie mortgagee by virtue of such as- 
signment had an immediate right to the passage-money 
before he took possession, a right which was not given him 
by the mortgage, and that tiie assignees of the shipowner 
wereUable torefuPd to him the proceeds of the bills for 
passage-money: {WiUis, Ac. v. Palmer, Ac, Jan- 30, 1860, 
2 L.T. Rep.N.S.6a6.) 

ASSISTANCE 
getting ship off the ground afl;er discharge of cargo, 
when a subjeet of general average, and when particuhir 
average. *ee "Average," 158 c, 158 d. 

ASSOCIATION (INSURANCE). 
[iSee also "Arbitration."] 

156. Remedy to equity where association refuses to act on 
award of arbiters: {Taylors. Dean, M. R., June 23, 1856; 
W. Rep. 665 ; Harrison's Digest, 103 ; 22 Beav. 429.) 

157. Effect of reference to arbitrators being provided for 
by rules of an Insurance association, as a condition prece- 
dent to bringtog any action on a policy of tosurance effected 
witii the society: {Avery v. Scott, E. C. June 17, 1853; 
affirmed on appeal to tiie H. of L, July 10, 1856; Harrison s 
Digest 103; 5 H. L. Cas. 811 ; 2 Jur. N. S. 815; 25 L. J. 
303, Ex. i see 17 & 18 Vict C 125, 8. 1 1.) 
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AVERAGE. 
[50("SalTage,"1888a.3 
L General aTerage. [Sm 1229 a.] 

n. Partieolar arerage, or partial loaa on goods or cap- 
tain's effects. Clause " free from averagek" 

UL Particular average on ship. [See also these titles 
reqiectiTely.] 

I. GSNIBAL AtSBAOB. 

158. The Admiralty Ck>nrt has not, as sn ordinary mle, 
jnrisdiction in cases of general aTerage, becanse it has not 
the power to bring all parties interested before the conrt. 
Even in such a case as that before Judge Story, cited by 
Phillips (2nd edit 11. 580), while the conrt would be mndi 
disposed on application to decide such a question, haTing 
«mple materials before it for doing Justice to all concerned, 
-tliat might nerertheless be exceeding its Jurisdiction, which 
is not so wide as the Jurisdiction of the United States or of 
•our North American proTincea. 

Claim for loss on silTer (part of cargo) sold to pay the 
■expenses of a ship at an intermediate port held not entitled 
to priority of payment out of the value of part of the property 
deposited in the registry of the court to answer the demand 
«r a bottomry bondholder. Tlie court, looking upon the loss 
on sale of cargo as a subject of general average, had no means 
to call hi the remainder of the cargo to contribute, and con- 
sidered that the question wss beyond its Jurisdiotlon : (La 
<:onstancia, A. C, July 28, 1846 ; 4 Notes of Cases, 877 ; Prit- 
•cbard's Digest, 93.) 

[Note by the Compiler.^Ji the goods were sold to pay 
•expenBes, not a sut|)ect of general average, the loss by sale 
would not be general average ; but it might nevertheless be 
«hai:geable against different interests. 

Phillips in his 2nd edit II. 128 (see 4th edit 1362). observes 
that the Admiralty Conrt in Scotland, the Jurisdiction of 
which is merged in that of the Court of Session, has Juris- 
diction in questions of general average, but that the Admi- 
ralty Courts in England have exercised it only " in cases 
when the adjustment of average was incidental to the 
proceedings fbr some other object" Beference is made to 
his further remarks on the subject] 

158 a. Where a vessel puts into port to repair damages 
«U8tained by stress of weather, the expenses of discharging 
the cargo in order to enable the repairs to be done, and 
reshipphig it, give rise to a claim of general average, as 
bedded in the case of The Copenhagen^ 1 Rob. 289, and in 
Plummet v. Wildman^ 3 M. & S. 482 ; JlaU v. Jamon^ (^ B., 
Jan. 24, 1855; 3 a L. B. 742; 4 E. A B. 500 ; 24 L. J. 97. 
iSee Na 158 b.] 

158b. Insurance being done by a shipowner "on money 
■advanced on acoonnt of freight," which was at his risk, held, 
that^ijie polhgr ▼» subject to general average incurred 
'through the ship putting into a port in distress, and having to 
■discharge and reship cargo, and that an alleged usage for 
imderwriters on money advanced on account of freight not 
to be liable in general average, could not bar the action, 
bebig in contradiction of the terms of the policy. 

There was nothing to show that the freight advanced was 
at the rUtk of the shipper and not of the shipowner, and the 
court would not infisr that the expression " money advanced 
<m acoonnt of freight" implied that the advance was at the 
risk of the shipper: (JETotf v. Jamon, (^ B., Jan. 24, 1855; 1 
Jur. N.S. 571; 3C.L.R. 737; 4E1L & Bl. 600; 24 L. J. 97, 
<2. B. ; Shoe's 4th edit of Marshall on Insurance, 259.) 

[Note by the OompiUr.— There was and is no such usage aa 
that alleged, but only a usage that a policy effected by a 
charterer on cash advanced for disbursements (not a legal 



subject of insurance) should not be liable to general average. 
Where the advance of fireight la at the charterer's risk, or 
where an advance of eash is agreed on in the charter-party 
to be subject to insurance, and is therefore properly freight 
advanced, it contribntesL] 

168 c. A new iron ship, insured by a time policy for twelve 
months, sailed on March 20, 1855, with a general cargo, from 
Liverpool to St John's, N.B. The same night, in Ibggy 
weather, abe went ashore in Malahide Bay, on the coast of 
Ireland. The vessel lay high and dry at low water, 
and all her cargo, except fifty tons of coal, left on 
board to stiffen her, was discharged, taken to Dublin, and 
warebonsed there. Subsequently a steam-tug was em- 
ployed, a channel was cut to enable the ship to be got 
off the ground, and she was towed to Liverpool for repair. 
The cargo landed at Dublin was trsnshipped and sent 
forward in another vessel to Its destination. Bat the court 
was requested to express its opinion as If the Ship had been 
repaired and carried on her cargo : Held, that the expenses 
of getting the ship afloat after the discharge of cargo and 
taking her to Liverpool were not chargeable to general 
average, but to particular average on the ship alone: (JM, 
^e. V. Langton^ (^ B., May 31 and June 11, 1856 ; Weekly Re- 
porter, 641 ; 26 L. J. 97, (^ B.; 6 E. A B. ; Amould, 92*i, 932.) 
Afhll report of Lord (^ampbell*s Judgment in Shipping 
Gaxette, April 24, 1857 ; Shoe's 4th edition of Marshall on 
Insurance, 430.) But in the following ease submitted fbr the 
opinion of the court, 

168 d. A vessel was chartered for a voyage from Glasgow 
to the (Shincha Islands, there to load a cargo of guano for 
Liverpool ; 41 lOt. per ton to be paid for freight, whidi 
wonld amount to 67602L By agreement between the char> 
terers and the shipowner, certain goods were shipped on 
freight for the voyage outwards to Callao. Soon after sail - 
ing fh>m Liverpool, tiie ship was driven by a storm om 
Hoyle Bank. While stranded there she was in great peril , 
the sea breaking over her. The goods and part of the ship's 
materials were put into a lighter, in which they were con- 
veyed to Liverpool. Afterwards expenses were incurred in 
getting the ship afloat, and taking her back to Liver- 
pool, where she was repaired, the cargo and ship's mate- 
rials were then reloaded, and she proceeded on the voyaire. 
The ship had not yet returned, but the court were requested 
(0 dispose of the question as if the chartered freight for the 
homeward voyage had been earned: Held, that the expenses 
of patting the cargo and ahip's materials into a lighter and 
sending them to Liverpool, and subsequently floating the 
ship and taking her back to that port, were one con- 
tinuous operation, forming a subject of general average; 
and, as it was admitted that without these expenses having 
been incurred there must have been a total loss of the 
chartered freight home, that freight was liable to contri- 
bute Jast as if there had never been cargo onboard for the 
outward voyage, and the ship had sailed in ballast: (J/orem 
V. Jones, <2. B., April 21 and 22, 1857; Weekly Reporter, 
603; 26 L.J. 187, Q.B., ; 3 Jar.N.& 109 ; 6 EIL ft BL 779; 
Amould, 933; cited in Shoe's 4th edition of Mandiall on 
Insurance, 430.) 

lyote by the CompOer.—ln the foregoing case of Mormm v. 
Jones, Campbell, C.J. said, "The decisions tai the Unitwl 
States of America on snob sntijccts we always regard with 
the highest respect" 

In Job V. Langton, Blackburn (a) for the defendant con. 
tended that, as it was admitted that the ship, after reaehlnir 
Liverpool, conld have carried on her cargo, the adven* 
ture was not at an end, and that any extraordinary 
expenses incurred for the preservation of the whole mart<» 
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time adventure are general aTerage : (Bail ▼. /oiuoa. 
4 £IL 4^ BL 607.) Tlie adrt ntura, it maj be adOad, waa 
pat an ead to merdy byoooaentof parties; tbaabip re- 
mained at bee loading pork, wban elia m^jtife bave got 
another ftvight, and sbe waa repaired m as to bave enabled 
her to resnme ber Toyage. 

Again, la Morcm ▼. Jcmm, Bronn for tbe plaiatiir, in reply, 
•rgned tbat if the goods had been loat ia tbe Ugbtnr while 
being conveyed back to Ii?erpool, their loss woold have 
been general average becaese of their being exposed to 
greater risk. Lord Campbell grounded the decision of 
the court In this latter case upon tbe fsct that the land- 
ing of tbe goods and ship's materials by lighters and after- 
wards getting the ship off the ground formed one oon- 
tiouoos operation with a view to prosecote the original 
adventure. 

[It is, with dafBTsnee, sBbinitted thatthe distittetkm seems 
properly to be, that if the adventure is unavoidably broken 
up by perils of tbe sea, tbe assistance to get the ship off the 
ground after tbe cargo has been separated from it Is charge- 
able to the ship alone ; if the adventure can be continued 
by the ship again proceeding with her cargo, such assistance 
is general average to be contributed ibr by all the interests 
saved.] 

IL Pabticulae AvnaAox on Paktial Loss oir Goons o« 

Cattam's EmcTB. 

Clsnae— **Free from avenge unless general or tbe ship 
be stranded;*' in other words, "firee from particular 
averaga" 

158 e. Under the ftnm of policy in use in China, under- 
writers on rice held liable directly for loss by Jettison, and 
also tor a total loss of part of tbe rice insured in consequence 
of being of necessity sold fai a sea-damaged and partially 
putrid state on the vessel putting back to her loading port 
in distress, notice of abandonment having been given to thn 
underwriters. To sustain the liability of the underwriters 
Jot a total loss of part, the case of Roux v. Salvador was re- 
lied on: iT/te MarioH Jtlntyre; Ve MeOo v. Jardine and 
Co^ Supreme Court of Hong Kong, Jan. 7, 8Mpp^ Gazette, 
Uareh 21, 1854, CSJbMa MaiL) But in the toliowlng case it 
bas been decided that, 

168 f. Underwriten on a policy of insurance in the or- 
dinary terms are not liable for a total loss of part of goods 
in bags, insnred free from particular average. A ship, 
bound for England, put into the Cape of Good Hope, where 
part, namely 1023 bags, of a shipment of lloseed in bags 
was Iband to be so greatly sea-damaged that part of the lin- 
aaed was thrown hito the sea as rotten and worthless, and 
the sales of the remainder produced only a few shillings. 
Part of tbe linseed had been Jettisoned, and the rest subse- 
quently arrived in England, by the vessel, in sound con- 
dition. Held, that by virtue of the usual memorandum in 
the policy, warranting seed to be ** free from average unless 
genera], or tbe ship be stranded," the underwriters were not 
lisble for the partial loss by sale of the damaged linseed. 
Tbe Court said that, " where all memorandum goods of the 
same species are shipped, whether in bulk or in packages, 
not expressed by distinct valuation, or otherwise, in the 
policy to be separately insured, and there is no general 
average and no stranding, the ordinary memorandum 
exempts the underwriters firom liability for a total loss, or 
destruction of part only, though conristlng of one or more 
entire package or packages, and though such package or 
packages be entirely destroyed or otherwise lost by the 
specified accident:" (3^ Waban Jamonr. RaUi, et contra, 
E. a, June 5, 1856; Harrison's Digest for 1856, 121 ; 6 El. 
A Bl. 422 ; nom. JUUU v. Janeon (in error), 2 Jur. N. & 
466; L. J. 300, Q*B.; Ex. Ch.; Shoe's 4th edlUon of Mar- 



shaU on Insurance, 178, 604. (See PhllUps, 4th edit 1773, 
and 2nd edit II. 491.) 

158 g. Blaster's effscts insured "free from ftvenigQ." ship 
destroyed by fire, but some of his effects saved, under- 
writers liable fbr total loss of effects, takiug credit for value 
saved; in other words, fbr the insured value of the articles- 
lost A total loss of any one article can be recovered 
(nelMmi Ihiiff V. Mackenzie, C P., Feb. 25, April 17 audi 
July 4, 1857 ; Harrison's Digest Ibr 1857, 103 ; 3 Jur. N. & 
1025; 26 U J. 318» C. P.; 8 C. B., N. &, 16; fibee's 4th 
edit of UarshaU on lasuranee, 174, 617 ; ese eUo WUkuuo^ 
V. Hjfde, 3 a B., N.&, 30.) 

158 h. fiiee being Insnred free from particular average, a 
subsequent declaration of Intenst, valning < the rice at so^ 
much per bag, will not make the underwriters liable for a^ 
total loss of one or aon bags, not i^meuating to a total loss- 
of the wholCL Bramwell and Wataon, B0. wsro inclined to 
think that neither if the dedaratton had been incorporated 
in the policy would it have that effect, bat tbat if two dif- 
ferent descriptions of rice were insured, the underwriters- 
might be liable for a total loss of either description. Cases- 
of Ratti V. Janton and Duff v. MackensU commented upon : 
(Bntwistie v. EUis, C. E., Nov. 18, 1857 ; W. Bep 76 ; 2 H. &r. 
N. 549; 27 L. J., N. S., Ex.; Shoe's 4th edit of Marsbalk 
on Insarance, 183, 617.) 

iJfote by the CbmpOer.— When average is recoverable " on* 
each package as if separately insurad," it is self-evident that: 
tbe underwriters are liable ibr the total loss of a package.] 

Ill Paxticulax Avxxaqb ow Ship. 

158 1. Recommended that the deductiea of one-third new* 
fbr old from ropalrs of damage to a ship should be made de- 
pendent on the lapse of a certain time epedfted in the policy,, 
histead of the first voyage, as at present setQed in the. 
absence of express sttpulation : {PMe v. SUek, T. T. 1837; 
N. P.; 8 C. fr P. 200; & C. 2 H. ft Rob. 49; Petersdorff^ 
846, tit "Insurance;" Shea's 4th edit of MarshaU on In- 
surance, 501.) 

158 J. Estimated expense of repairing damage to wales, 
removed to examine tbe timbers of a ship, not admissible as- 
a claim against underwriters, the ship being, upou survey,, 
condemned and sold as a wreck. The expense actually in- 
curred for recoppering her after a previous accident recover- 
able in addition to the total loss: (Stewart v. Steele, 5 Scott 
N. B. 927 (1843); Arnould, 1004; Shee's 4th edit of Mar- 
shall on Insurance, 435.) 

158 k. If underwriters pay a total loss, they aro not liable- 
alsD for a partial loss which has not been repaired, but if not. 
liable for the loss as total, where the ship is sold without 
being repaired, they are liable fbr the estimated particular- 
average, for she must sell for less on account of the damage, 
whereby the owners are prejudiced. Damage not such as to 
make a ground of abandonment of the ship is a partial loss : 
(The Pusey Hall, KnigM v. Faith, Q. B., June 11, 1850; Har- 
rison's Digest, 2015; 15 a B. 649, 629; Amould, 1004;. 
Shee's 4th edit of Marshall on Insurance, 374.) 

158 L Underwriters held not liable for repairs of a ship in* 
consequence of becoming strained and leaky after encoun- 
tering only such weather as a ship reasonably sound, strong 
and fit for the voyage would have encountered without; 
injury : {The Lwiiley, Fatocuz v. Sar^fidd, Q. B., March 26,~ 
1856 ; 2 Jur. N. S. ; 25 L. J., Q. B. ; 6 EU. dE BL 72 ; Shee's 
4th edit of Marshall on Insurance, 126.) 

AVERAGE DOCUMENT& 

159. In an action for recovery of a contribution to general' 
average, held that the merchant could insist on having in- 
spection of the average statement, bat not of tbe relatives 
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docamenta: (Taizil r. Allen, 3 Jar. 484; 5 M. fr W 3377; 
DowL Pract Cases, 496; Sheets Tenterden, 888.) 

[yote 6y the Compiler.— JXoO^g can be more unreasonable 
or contrary to inTariable practice than to withhold from the 
merchant the documents which are the only erldenoe of the 
claim made against hfan being legitimate, and of the average 
statement being correct] 

AWARD. 

100. Arbitrator's dnty to giro notice to parties before 
making their award: {Ptterton r. Ayre, C. P., April SO, 
1853, Skipping Qatette.) 

161. Ezerdse of anChoritj of conrt Where arbitrators 
have power to enlarge the time for making their award, and 
the time is allowed to expire, the court will not exercise its 
discretion : (Ediearde t. Denies, Ball Court, liay 6, 1854 ; 
2aL.R.68i; MsKa 134.) 

162. An award by two or more arbitrators must be signed 
by them at the same time and pUce: {Wade v. Dowling, Q. B. 
June 21, 1854; and EadesY. WiUianUt Dec. 2, 1854, Lord 
Chancellor, 2 C.L. R. 1642.) 

163. There is no impropriety in arbitrators employing the 
attorney of one of the parties to prepare their award: 
(Bekren y. Bretmr, C P., Nov. 3, 1854; see Na 136.) 

164. The award of an arbitrator on quantum of damages in 
a collision case being final, the court cannot interfere: 
(Effect of sect 8 of the C. Lw P. A 1854; HodgJdmon ▼. 
FerMe, C. P., Not. 26, 1857 ; W. Rep. 181 ; 27 L. J. 66, C. P. ; 
21 Jur. 818.) 

1G4 a. DisUnetion between award of ordinary arbitrators 
agreed on by parties, which has not the privilege of appeal, 
and award of magistrates under the 464th section of the Mer- 
chant Shipping Act, which may be appealed to a Court of 
Admiralty : {The BdUma, A.C., Ireland, Nov. 17, Shipping 
OazeUe, Nov. 23, 186a) 

BAIL. 

{See also "Action," 21 ; "Appeal," 123.] 

165. Foreign vessels suing must in general give bail for 
costs pending litigation. Rule and practice of courts ot 
equity and common law as to security for costs, adopted as a 
precedent by the Admiralty Court Bail required although 
the ship had been already arrested in the Admiralty Court 
in a different suit : (The Druid, AC, Jan. 31, 1842, Shipping 
Qatette.) 

166. The Admiralty Court having decreed for damage in a 
collision cause and referred the amount to the registrar and 
merchants ; the case was afterwards settled by compromise, 
without going before the registrar and merchants: held, 
that the bail was released. 

If a conrt of equity would afford relief, though a court of 
common law would not, it is the duty of the Admiralty 
Court to relieve the bail. According to the authority of Sir 
John NichoU the court possesses an equitable as well as a 
legal Jurisdiction; and in this case the court must be 
** governed by the rules which prevail in the courts of law 
and equity with regard to prhicipal and surety." What is 
the legal meaning and consequences of " giving time" to 
the principal so as to prejudice or alter the contract with the 
person giving bail or surety? Mere neglect to move on- 
wards does not relieve the surety. Costs not given in tliis 
case : {The Harriett, AC, Jan. 28 and Feb. 17, 18 12, Shipping 
Oazette). 

167. Dr. Lushington said he was not aware of any decision 
to the efllBct that bail given in the Admiralty Instance Court 
is binding in cases of appeal to the Judicial Committee of 
Privy Council : {The Wilhelmine, A.C., Ifarch, 4, 1842, Ship- 
phitj Gazette.) 



168. Bail refhsed in a collision case between a foreign and- 
a British ship, as there was no means of enforcing it, the- 
property being entirely gone and the fbreign owners resi- 
dent abroad- {The Seringapatam, A C 1846; 10 Jur. 1065;. 
Pritchard's Digest, 36.) 

169. The liability of owners under 53 Geo. 3, e. 159, is not 
extended beyond the value of ship and fireight by having 
given bail uncondltionaliy in a sum greater than the real 
value to answer the action. A collision case: {The Marf 
Garonne, A C, May 19 and Nov. 8, 1848 ; 3 W. Bob. 101 ; 12' 
Jur. 945.) 

170. The Admiralty Court has no power to enforce pay- 
ment of a bail bond taken by a receiver of Admiralty droits* 
fbr salvage. The Jurisdiction of the Admiralty Court as 
req>ects bonds Is confined to bottomry bonda, or to bonds- 
taken by the court itself Construction of 9 * 10 Viet c 99^ 
a 19 and 23: {The BagnaO, A. C. June 14, and Nov. 8, 1848; 
12 Jur. 1008.) 

171. The holder of a bottomry bond is entitled to reqaire 
bail to the ftdl value of the carga If he deea not do so, be- 
must take the consequences. The bail cannot be made 
liable beyond the amount taken. But if the owner of the 
cargo contests the suit and fiUls, he may become liable iO' 
costs beyond that amount : {^u Nostra Signora dd Carmen^. 
A. C, May 8, 1854, Shipping Gazette.) 

172. The Conrt of Admiralty has no power, at the suit of 
a British part owner of a foreign ship, to arrest her until 
bail is given for her safe return to her own port: {The Qraf 
Arthvr Bernstorff, A. C, Oct 21, 1854, Shipping Gazette.) 

173. In a colMon suit bail was taken from a shipowner for 
damages and expenses in 2502., which was not the fall value 
of the property, and the damages and costs were found to- 
exceed that sum ; the shipowner having compelled the plain- 
tiff to proceed by the expensive process of ** plea and^ 
proof" instead of "acton peUtion," was held liable in a- 
fhi;fcher sum to cover the costs: {The Lawrenu v. Tht fenUs* 
couata, A. C, March 10, 1855 ; 2 E. ft A. R. 208.) 

174. In a collision cause at the instance of a foreign ves- 
sel sunk by the collision, the other ship, which was arrested^. 
commenced a cross-action: held, that the Admiralty Court 
has not power to dismiss the first action because of bail not 
being given by ttte foreign vessel in the cross-action. If it 
were a proceeding in rem the court could do nothing, the 
property being destroyed ; and if it be considered a proceed- 
ing in personam, there was no precedent for such a coiirse. 
Case of SeringapcUam, 3 W. Rob. 41, analogous: {Tlte Carlyle, 
A. C, Dec. 24, 1837; W. Rep. 197.) 

175. BaU allowed to be given for ship by mortgagee in a. 
suit by master for hla wages. PractLe of court as to giving 
bail for fireight : {The Ringdove, AC, March 12, 1858, Ship- 
ping Gazette) 

BALLAST. 

176. Underwriters held liable for loss of ship consequeot 
on the ballast being thrown overboard before she entered 
port, a wilful, and It may be said a negligent, but not bar- 
ratrous act of the master and crew: {Dixon v. Sadler, 5" 
M. & W. 405 ; Shee's 4th edit of Marshall on Insurance, 
123, 376, 378.) 

176 a. Under a certain charter-party shipowner held en- 
titled to take goods in the space where ballast would havo 
been stowed, if full space of the vessel for cargo was left for 
use of charterer, the goods occupying no more stowage 
room than the ballast would have done : (7bu»e v. Henderson, 
C. E,July4, 1849, and Jan. 27, 1850; Harrison's Digest, 
3403-3404; 4£xcli. 890; 19 L. J. 1G3, Ex.; Shee's Tenter- 
den, 185.) 

177. Muster of a vessel fined for heavhsg ballast overboard^ 



DIGEST OF MARITIME LAW CASES. 



17 



Bankruptcy — Berth. 



in the harbour of Cardiif : (TTie Sureeillant^ Sc^ Cardiff Police 
Court, March 11, 1856, Shipping Gazette.) 

178. Damages !«., awarded bf a Jury afcainst the maiter 
and owner of a veaMl for trespaaa in taking baUaat fh>ni a 
sandbank, of which the plalntlfb were lorda of the manor: 
{Lord RaHUe SendbanM; Lord Ckaion t. BeavU, Western 
Orcnit, Exeter, Skipping Cfautte, Ang. 11, IMS.) 

BANKBUPTCT— BANKRUPT LAW. 

179. In a (jnestion with the assignees of a bankmpt ship* 
boilder, held by Manle, J., in charging a Jory, that the pur- 
chaser was entitled to retain possession of a vessel contracted 
for, having paid the money and taken possession in virtne 
of an agreement entered into before the issue of the flat 
ofbankroptoy. Sttpolattonin contract as to certificate to 
enable register to he obtained before completion of ship: 
(Cfots y. <2tnn«oii, C.P., April 21, 1841 ; see 3 Man. A Gr. 825 ; 
4 Scott K.& 471 ; 7 Jnr. 901.) 

180. Definition of bankmptcy or insolrenqr of shipowner 
with reference to recovery of master's wagcsi vader 7 A 8 
Vict c. 1 12. Until a dech&ration is filed, and a commlalon 
taken ont he is not a bankrupt : (The Oreai northern, AC, 
Dec. 1, 1846; 10 Jor. 104 ; 5 Notes of Cases, 71 ; Pritchard's 
Digest, 474.) 

181. In a qnestton relating to the General Maritime In- 
surance Company, Mr. Commissioner Qonlbnm said that in 
the case Ex parte JSZton, 3 Yes. 248, it was decided by Lord 
Loughborough that a creditor of a solvent and an insolvent 
estate cannot prove eu the latter till the fbrmer is ex- 
hausted: {fienerdl MariUmt Insurance Cotnpanff, re ilTeat, 
Jan. 2fi, 1861, Skipping Gazette.) 

182. Case relative to assignment of policy befbre bank- 
rapt^, and separate rights of action at the Instance of the 
vendor and vendee for recovery of return of premium and 
of average loss: {Boddington v. CaateUi, April 30, 1853, 1 
EIL ft BL 879 ; and CastOli v. BoddmgUm, I EU. fc BL 66, 
Am. 1248.) 

183. Emigrants* dalms under the Passengers Act 1852 
^15 fc 16 Vict c 44), against brokers for not providing pas- 
sages according to contract, are provable in bankruptcy: 
{Re Qriffithe and Neacombe, Fonblanqne, C, Aug. 26, 1854; 
1B.&J. Rep. 282.) 

184. A. fisherman being owner of twelve smacks, with 
which lie pursued his avocation, and in which he sometimes 
carried the fish of other po'sons : held, not to be a trader 
within the meaning of the bankrupt law, as a shipowner or 
carrier: (iBe 19umat Forge, Insolvent Debtors Cout, 
Jane 6, 1866; 2 B. A J. Rep. 144.) 



BAB. 

185. Shipowner held liable for breach of contract of 
albeightment through the master, after the expiration of 
his lay days, departing on another voyage because of an 
insuflSclenoy of water on the bar of Sullna preventing him 
ftom getting up with the ship to Galatz, her Intended load- 
ing port The charter-party was not dluolved by such tem- 
porary obstruction: (The MagnoUa; SehiUtri v. Derry, 
Q. B., April 24, 1855; 3 a L. B. 1160; 3 W. R. 374, Q. B.; 
Shoe's Tenterden, 288.) 

BARGE. 

{See '* Admiralty Court, 34."] 

186. Owners of barge damaged by collision In canal 
found entitled to recover the expense of repairs and the 
hire of another barge to serve in place of the damaged one 
during the time of repair. Jury trial : (Covington^ Jtc v. 
Mowlen, C. P., Shaping GateUet Feb. 19, 1840.) 



swell of one of two steamers coming too close to her: 
(Smith V. Dobaon^ Ac^ C. P., May 11, 1841; 3 Scott, 
N. R.336; 3M. AG.59.) 

188. A coal barge, after having received coal on board 
from a screw collier, was properly secured by a rope astern 
of that vessel in Limehoose-reach, waiting the torn of the 
tide to proceed up the river. She had no one on board. 
The bye-laws of the corporation of London not requiring a 
nun to be on board under such circumstances, the owners 
of two steamers were held liable for loss by sinking the 
barge, through a swell caused by the steamers going at 
improper speed: (The Prince of Wake v. The Denmark; 
Nealf. The General Steam Navigation (Jompany^ C.S. C, 
Dec. 26, 1858, Shipptng Gazette.) 

189. Barge sunk by swell of steamer going at too great 
^peed in the river Thames. Pilot in charge of steamer held 
personally liable, in terms of the Act 17 A 18 Vict, c 
104, s. 388: (Boa v. Dauzt, C. E., Dea 19, 1856, Shipping 
Gazette.) 

190. Owner of an Insufllclent barge held liable for loss of 
cargo of wheat, negligence being also proved: (Uabome v. 
Glendinning, Q. B., July 8, 1857, Shipping Gazette.) 

BARRATRY. 

191. An act of the master not amounting to a firaudnlenfc 
violation or wilful abandcmment of his duty to his owner, 
is not barratry : (American case, Story, J., in Wittiamg v. 
Sv^oVc Insurance Company, \3,^ Circuit Court; Shipping 
Gazette, Sept 1838.) 

iNote by the compiler.— The above point does not seem to 
be noticed by Mr. Phillips in citing this case. ] 

192. The shippersof cargo held entitled to recover from their 
underwriters for loss of goods taken to a port for which they 
were not destined, and fraudulently sold by the master, wlio 
was a part owner of the ship, and who applied the proceeds 
to his own use. If the master, aa in thia instance, being a 
part own«*, fraudulently sell the ship and goods without the 
consent of the otherpart owners or of the shippers, he is guilty 
of barratry against them. Alderson, B. said that barratrare 
meana to cheat, and that therefore barratry is cheating, 
which might be done by a part owner, but not by a sole 
owner. Martin, B. referred for a fuU definition of barratry 
to Goramy. Sweety, 2. Wma Saund. He also thought the 
loss to have arisen not only by barratry, bat by a peril of 
a similar character, and that the underwriters were there> 
fore liable: (The Helena, Jones v. Nicholson, E. C, May 31, 
1854; 2 C. L. ^, 1236 ; 10 or 12 Ex. 28 ; 23 L. J. 330, Ex. ; 
Amould 854, 857; Shoe's 4th edit of Marshall on Insurance, 

417.) 

BEACON. 

193. Case as to running down the East Beacon on the 
Blyth Sanda Claim withdrawn, it being proved' not to have 
occurred through negligence: (Trinity Corporation v. 
General Steam Nadgation Company, Q.B. Dec. 14-16, 1852, 
Sh^)ping Gazette) 

BERTH. 

194. When two vessels anchor near each other, there 
ought to be such space left for each of them swinging to 
her anchor, that in ordinary circumstances the two vessels 
cannot come together. Hsnoh a space is not left, it is a foul 
berth. The t^llot is alone responsible whether the vessel 
takes up a ftml berth or not: (The Feronia v. The North- 
ampton, A, C, Nov. 7, 1853, Shippitig Cfazetle.) 

195. A vessel held liable for giving another a foul berth, 
wheretqr a collision was oocaaioned: (The Betsey, v The 

I Countess o/Morley, A C Nov. 22, 1863 ; The Lady Ann t. 



187. Claim for loss through a baige being sunk by the ' 7A« highland CMef, A. C., Dec. 7, 1853, Shipping Gazette) 
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19G. If a Teasel takes tip a foal berth and occasions con- 
■eqaent damage to another, tfhe is responsible : (Xhe DolpMn 
y. The Economy, A. C, Uarch 30, 1855. Shipping Gazette.) 

197. A brig foaod liable for damage by oollidon in conse- 
quence of having glTen a sohooner a fbnl berth : (37k« Diane 
▼. The Christine, A. a, Feb. 21, 1866, Shipping QaxeUe ) 

198. Vessel giTlng another a foul berth held liable for 
damage by oolUaion: {The Expreee r. The Rival, A. C, Jan. 
29, 1857; The Jamaica y. The Sephora, A. C, Dec 19, 1857, 
ShfppOif Oazette.) 

199. A yessel being brought up so close to another that 
when the tide fell she listed over and caused damage to Che 
other vessel; owners held liable for the damage: {The 
George ▼. The LidsJ^a^, A. C, June 11, 1856, Shipping 
Gazette.) 

BERTHINa SHIP. 

[^also " Dock Company.**] 

200. Dock company liable for damage to a ship from her 
being placed in a berth where the ground was uneren, and 
not in a proper condition to receive vessels: {The Five Sietert, 
Qoodyer v. UaneHif Railway and Dock Company , South Wales 
Circuit, Caermarthen, July 22, 1851, Shipping Gazette.) 

201. Owners of a private harbour held liable for a vessel 
being lost by their harbour master giving her an improper 
berth : {The John and Henry, Cobbold v. Tunno, Norfolk Cir- 
cuit, Ipswich, Aug. 4, 1852, Shipping Gazette.) 

202k Foreign ship held not liable for damage to another 
vessel arising through neglect of the harbour master in 
moving the former to a loading berth in Hartlepool har- 
bour: {The Dragon v. The Breeder Troim, A. G., Dec 16, 
1852, Shipping Gazette.) 

203. Trustees of Maryport held not responsible for 
damage caused by a vessel being moored in an improper 
berth under the orders of the harbour master : {IfetcaJ/e v. 
Ifetherington, C.E., June 11, 1855, Shipping Gazette.) 

204. Action against a dock company for demurrage con- 
sequent on the dock-master removing the vessel from her 
berth to make room for another : {Brown v. Newport Deck 
Company, Q.B., Jan. 22, 1857, Shipping Gazette.) 

BILL OF DISCOVERY. 

205. According to the practice of the Court of Ch. and 
the Court of Exch. a bill of discovery is not allowed to be 
filed In aid of the defence, against a person interested in 
the action, but not a party to the suit A oommission may 
hd issued, in order to obtain documents or make discovery of 
any matters in dispute: (an insurance case, Kerr v. Rew, 
Cb. C, Feb. 21, 1840; 5 HyL & Cr. 154.) 

206. Where a master of a vessel or other person has been 
employed by a solicitor to collect evidence abroad in a case 
relative to the ship, letters from him held to be confiden- 
tial communications, and not liable te be recovered by a 
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bill of discovery, he being the solicitor's agent: {Steele v. for goods not 



delivered, and the address may be changed: {Mitdutt t. 
Ede, 3 P. ft D. 54a)" 

207c (Question as to consignee's liability for freight: 
{Coleman v. Lambert, 5 IL ft W. 502; 4 Jnr. 249, 1840.) 

207 d. Advaoees having been made by hankers in Dublin 
on the security of bills of lading and bills of exchange, the 
acceptors of the latter held liable, although the bills or 
lading were forged: {Reynolds v. Roberston, 3 P. ft D. 611.) 

207 e. Case relative to acceptance of goods by assignee of 
a bill of lading not implying contract by him to pay freight : 
{Sanders v. VantOler, t Gale ft Davidson, 580; 4 Ad. ft £., 
NJ3. 260, 1844.) 

208. The master of a vessel having signed a bill of lading 
for a certiUn quantttj of oats shipped, the shipowner was- 
held liable for defldeney of cargo on discharging It Cole- 
ridge, J. directed the Jury to find far the plaintilb, 
because the servant of the defendants, by signing the bill ot 
lading, had admitted that he had reodved tiie property, and 
upon that admission the consignees had been enabled to sell . 
the cargo to the plalntUb: {T^mpson, dx. v. Dominy, i:c, 
Hampshire Asslxee, Feb^ 28, 1845.) 

209. A bill of lading held not to be negotUUe Uke a bill, 
of exchange, so as to enable the Indorsee to midntain an 
action in his own name, *' the elfoet of tlie indorsement 
behog only to transCsr the right of property In the goods and. 
not the contract itself : {ffwn^^son v. Dominy, 14 M. ft W.. 
403; Harrison's Digest, 8418; Shee's Tenterden, 405.) 

[But see the following case] 

209 a. A bin of lading was held to be a a^sotlable mer- 
cantile document The Lord Chief Baron said that three- 
special Juries of mercantile men having decUred. by their 
verdict that it Is so, this had, in opposition to the opinioa 
formerly held by the Judges, beoome the law of the land : 
{Green, dx. ▼. Dirom, ix,, C &, July II, 1848, Shipping 
Gazette.) 

2ia The transfer of a bill of lading for orchilla weed to- 
the plaintiflii, though made after the date when the orehiUa 
weed had been lost by Jettison, was thought to give a snfla— 
cient title: (2Vump7er v. Loetett, V. Ch. C, March 9, 1850, 
Shipping Oaeette^) 

211. Question as to liability of indome or assignee of a:, 
bill of lading, receiving goods under it^ for freight and de- 
murrage according to its terms : (see Stindt v. Robert and 
Lewis V. Clark, 17 L. J., N. S., 166, 305, Q.B., 1848; Allaire v. 
Reynolds, Gtoucester Ca, March 15, 1850, Shipping Gazette.) 

212. Held, that as the indorsement of a bIH of ladhig 
transfers only the property, and not the contract, the indor- 
see cannot maintain proceedings against the master for 
breach of contract or any cause of actton arising therefinom : 
{Barret v. Fouehi, Gloucester CC, Oct 17, 1850, ^tipping 
Gazette.) 

213. Held, that the master of a ship signing a bill of lading 



Stewart, V. Ch. C, July 22, 1843; ditto. Judgment 
affirmed, Ch. C, Nov. 14, 1844; Harrison's Digest, 1643; 
13 Shn. 533.) 

BILL OF LADING. 

207. A bill of lading having been signed by brokers for 
goods said to have been shipped by a third party to the 
plaintiff, but which were actually not shipped; the brokers 
were by the verdict of a Jury found liable in damages to the 
plaintiff: {Fourehan v. Redhead, dx., Q. B., Dec 19, 1839, 
Shipping Gazette.) 

207 a. Case as to bill of lading being evidence of ship- 
meat : {Berkeley v. Nottey, 7 A. ft E. 29.) 

207 b. "A biU of ladhig is revocable till the goods 



shipped did not act as agent of the 
shipowner and bind him by so doing. The Chief 
Justice observed that **A master was general agent 
for his owner, to dc all acts liecessary for the conduct 
of the vessel, but this power was subject to several 
limitations. He might take up money for the repairs of the 
vessel, but not if such repairs were unnecessary ; and he 
might contract to carry goods for frdght, but not without 
freight So he might give bills of lading for goods received 
but he could not do se for goods not on board. The master'a 
authority was to do acts that were usual, and- the very 
nature of a bill of lading showed that it was to be given for 
goods on board, for it always described thegoods as shipped.** 
Buller, J., said that a bill of lading "was an acknowledg- 
ment of goods received on boardf and it was a fraud to give 
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bill of lading for goods not on board, and a master eonld 
■not bind bis owner in luch a case. The present resembled 
the case of taking np money for repairs when it was not 
wanted for that purpose. The owner oonttitated the master 
'his general agent, but gave notice to ail people that his 
authority to gWe bills of lading was limited to goods on 
«l>oard ; and persons taking bills of lading Ibr goods not on 

board were bound to show the authority of the master to 
^ive bills of lading in that form. Under these drenmstances 

the judgment of the court would be for the defondant: ** 

iGrantY, Norway, Ac, C. P. Feb. 20, 1851 ; 10 C. B. 615; 

£. & W. Law Digest, Dec. 1850 to June 1851 ; Shoe's Tenter- 

•den, 238.) 

[But see ** Bills of Lading Act 1855.**] 

214. Law regarding transfer of bill of lading taken with 
intention to cheat the consignor : iTmOmin y. Johnson, C E., 
April 24, 1851, Skipping Gazette.) 

215. Question as to liability of shipowner where the 
master signed two diflbrent bills of lading for the same 
^oods, obtained advances on both of them, and then ab- 
sconded: {Htibbentif y. Ward, Northera Gircnit, Liyerpool, 
Aug. 21, 1852 1 20 L. J. 278 ; Shoe's Tenterden, 238.) 

21& Held that a shipowner is net liable for the loss of 
«ood8 out of a box where bill of lading has the clause 
** weight and contents unknown," unless it is proved that 
^he goods lost had been actually shipped: (TbeLeithf Brid- 
regot y. Oenena Steam Navigation Company, C. S. C, 
-June 19, 1854, Shipping OazetU; see 219.) 

217. Mr. Baron Martbi directed a jury that where goods 
■are shipped, and a biU of lading signed as usual by the cap- 
tain, he is Justified in reftisbig to take the ship to a place of 
•discharge which is not safo and convenient, and where her 
safety would be therefore imperilled : (The Mary and Sarah, 
Wilkinson y. Sharkmd, C. E., Jan. 5, 1856, Shipping Oazette.) 

218. When goods have been taken on board a general ship, 
«nd bills of lading liave been signed by the master, the pro- 
prietor of the goods is entitled, on application within a rea- 
sonable time before the ship sails, to have the goods 
returned to him, provided he nay the fireight and indemnity 
the master against the consequences of the bills of lading 
signed by him: {Tindattr. Taylor, Q. B. 1855; 4 £. ^kB. 
319; Shoe's Tenterden, 425.) 

[Note by the Compiler.— The owner of the goods should 
:al8o in Bttoh case pay the expense of relanding them.] 

219. ** A Ull of lading for a certain specified number of 
4on8of iron, * weight unknown,' bfaids the owners (in the 
Absence of fhind) to deliver only so much as they receive on 
board." (American caae ; 8h^>herd v. NaySor, Supreme 
<:onrt of Massachusetts, March Term 1856 ; 9 Monthly Law 
Hep. 43.) 

219 a. A bill of lading for palm eU couBigned to the ship- 
x>wner was handed by the master to a third party In security 
of money belonging to him, used by the master in paying 
the balance of purchase^money of the palm oil, and the ex- 
penses of repafaing the ship. The bolder of the bill of 
^lading was held not to have a lien on the cavgo, but the 
court recognised his right to an interest in the property so 
purchased to the extent to which the shipowner was bene- 
fited by the money lent : (AshmaU y. Wood, V. (3h. C, July 
-3, 4 and 5, 1856; W, Rep. 694.) 

220. (Questions as to non-liability of master for damage to 
goods in the absence of any proof as to the condition of the 
goods when shipped, bill of lading containing daase 
** weight and contents unknown :" (American case; l%e 

-Colombo, U. S. District (Jourt, New York, Sept 151, 856 1 

"9 Monthly Law Rep. 376.) 

221. The master of a ship having signed bills of lading 



without seeing the mate's receipt for the goods, shipowner 
held liable to shippers for value of goods delivered to holders V 
of fraudulent assignment of bill of ladhig: (Schuster and 
Co. V. MeKettar, (IB., Feb. 11, 1857.) 

222. Ditto. Rule for new trial granted, aB. April 17, 1857 : 
(aarrison's Digest for 1857, 198; 3 Jur. N. S. 1320; 26 L. J. 
281, Q. a) 

223. Shipowner liable for loss of goods caused by gieas 
negligence of himself and servants, notwithstanding a 
stipulation inserted in the margbi of the bill of lading that 
he is "not to be accountable for leakage or breakage :** 
{PhiOips v. Ctari, C.P. AprU 23, 1857 ; Harrison's Digest for 
1857, 198; 2 C.R, N.S., 156; 3 Jur. N.S.,467; 26 L.J 
168, C. P. ; W. Rep. 582 ; also 5 Jur. N. & 1081, C P. ; 
Law Digest for 1859, 964 ; or, notwithstanding the huerUon 
of the clause "weight and contents unknown,*' Paton y. 
Bimie, Ac, Montrose Sheriffs' Court, Shipping Gautte, 
Jan. 31, 1869.) 

224. Where the bin of lading stated that goods would be 
sent by a certaiii steamer, or by a ship sailing from Liyer- 
pool, on a certain date, and this stipulation not being com- 
plied with, the ahip was lost, held, that the shipowners were 
liable for the loss: (American Case ; The City of Phitadd- 
phia; Basin v. Ridutrdson, ice, Chrcuit Court, Philadelphia, 
^t^ptn^ Oazette, June 22, 1857.) * 

BILL OF SALE. 

225. A ship having been sold abroad by master of neces- 
sity, and the sale tacitly ratified by the owner, by receiving 
the pnrchase>money and otherwise, purchase held good, 
though the bill of sale by the auctioneer was not under seal. 
The Act 3 A 4 WilL 4, a 55, s. 31, did not require a bill of 
sale, but only an instrument in writing redttlig the certifi- 
cate of registry. General observations as to InstrumMitB 
under. seal: (The Persian, Hunter v. Parker, C E., Nov. 7, 
1840,7 M. AW.; 

22& Construction of 3 A 4 Will. 4, c. 55, a 31. Under that 
statute a bill of sale could not have effect tUl duly registered ^ 
by the Customs, and It did not operate from the date of Its 
execution, but from the thne of registration : (Bayson, ix. v. 
Gibson, Ac, C. P., Feb. 16, 1847; Harrison's Digest, 555 and 
3388; 4 C. B. 121 ; 16 L. J. 147, C. P.) 

226 a "The transfer of property in a British bniltboat 
under fifteen tons, though registered under 3 A 4 WllL 4, 
c. 55, might be made without a bill of sale : " {Benyon v. 
Cressaett, (^ B., Nov. 17, 1848; 13 Jur. 1848.) 

227. Bill of sale held to be sufficient evidence that the pur- 
chase-money of a ship had been paid, where there was no 
evidence to the contrary, and purchaser entitled to daim 
delivery from the vendor, of the certificate of registration : 
(The Bowling; Beade v. Row^t, V. Ch. C, April 24, 1849, 
Shipping Oagette.) 

228. Effect of assignment by 1)111 of sale of a ship while 
building, including all materials provided or to be provided, 
made as a security for past and future advancea Question 
with third parties to whom the ship was subsequently 
assigned, and who completed her : (Reidr. Fairbanks, C. P., 
July 1853; 1 C. L. R 787 ; 22 L J. 206, C. P. ; Shee*8 Ten- 
terden, 3.) 

229. Advances to master for necessary expenses of a diip 
held not to be recoverable from a person to whom a bill of 
sale duly registered was granted only as collateral security 
for money lent to the shipowner : (The Celt, My&rs, Jtc v. 
Willes, C. P., Nov. 8, 1855; Ditto, Judgment affirmed, E. C, 
June 13, 1856; W. Rep. 42, 637.) 

230. Held, In a question as to liability for dock duea^ that a 
bill of sale of a ship takes eftact from the date of its delivery 
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from the time when It was eieeoted: {The Boomerang^ 
Taflor T. MTOdlmont^ C. E., Mot. 23, 1855 {Shipping 

€hU€tt€.) 

231. The bill of sale not baTlag been produced in a caie 
where a ahip appeared to hare been sold flagromle bello, 
further proof was risgnired on that ground, and alto on ac- 
count of the niasl^ being unacquainted with the ahip'a 
papers, and showing uncertainty as to who were the 
owners: {The Maria, A. C.Dec. 19, 1855.) OnSTth Feb. 
1857 the ship was condemned, as the eridenoe did not sup- 
port the claim for testituftion: (A. C, Feb. )i7, 1857, W. Rep. 
438.) 

231 iL^ The rVgistratlon of a bill of sale does not, 
unless it' is yalid, confer an absolute title at law,: {Orr t. 
Ifiekinmn, is L. J. 516, dk; 5 Jnr. N. 8. 672; 34 L. T. Rep. 
5 ; the Law IHgest for 1859, 962.) 

231 bi Case relatlTO to transfer of a bill of sale of a regis* 
tered ahip or shares in the ship under the provisioos of the 
Merchant Shipping Act : {Robsom t. The Sh^ Jhuglat, A. C, 
Dublin, April 23, 1859.) 

BLOCKADE.' 

232. Ttie Jurisdiction in questions as to restitution of cargo 
seized for breach of blockade belongs ezdndvely to the 
Admiralty Court: {The Slise WUhelmine, A. C, Not. 25, 
1854, Shipping Gazette.) 

232 a. Blockade is a high act of sovereignty. It apper- 
tains to QoTcnunent to declare It; but commanders on 
distant sM^tions out of Europe carry with them sufficient 
authority to impose any particular blockade to meet the 
exigencies of the senrice. 

2321& The Mbsequeat adoption by Government of a 
blockade imposed 'by a oemmander legitimates his sets. 
When a blockade ^ faeio is duly established and main- 
teined, notiiloatioii of it by Qovemmeot, though desirable, 
is not necessary to make it valid. A blockade de facto is 
fenced for .the protection of neutrals with more stringent 
Tides than,a blockade bjt notification. A wilful violation of 
« blo«kad^is poaishable Iqr oonflseatioo. 

232' c NotMlbstion In its strict sense implies the com- 
munication of a blockade by Government to the represen- 
tatives of foreign courts in this country, or by our represen- 
tatives abroad to the respective Governments to which they 
•re aocradited. 

232 d. The existence of a blo^ade may be so generally 
known that knowledge of it in an individual is to be pre- 
anmed. What constitutes notoriety generally defined. Wilfhl 
ignorance tlirough not making inquiry, or ignorance fbr 
which the neutral government is respondble, is no excuse 
to the neutral. Comidete notoriety predndes neutrals from 
going to the entrance of the blockaded port on any pretence 
whatever, and the sailing with intent to enter such a port is 
itself a breach of blockade. But where individnal personal 
knowledge is to be presumed, the fact, with notice of which 
^^ . the individual is so to be fixed, must be one which admits of 
no reasonable doubt. 

232 e. To constitute the blockade of a port, it must 
be oonstantiy watched, save under some necessary or 
excusable causes of absence, by a force adequate to render 
the capture of vessels attempting to go in or out most 
probable. The legality of the blockade does not depend 
on the place where the force is stationed, or its distance from 
the place blockaded, but solely on its capability to maintain 
it Weight attached to the declaration of the commander- 
in-chief on the station that the blockading foroe was 
adequate. A blockade is not invalidated by a certain num- 
ber or vessels evading the Uockadiog fcreei If the 
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blockading squadron allow ingress or egress to some 
neutral vessels, after a blockade is notorious, it cannot 
be enforced against others. But wlien « blockade 
de facto has been recentiy established. It is the privi- 
lege of the neutral trader to come out with a cargo 
laden before the blockade was imposed, or in ballast To 
allow any vessel to enter would be an Illegal relaxation of 
the blockade. If a belligeront proclaims that he has 
blockaded several ports, when, In truth, he has blockaded 
only one, the neutral may enter even the port which is 
really blockaded. 

232 1 The most liberal construction is given to the terms 
used in declaring a concession by one belllgerant to ano- 
ther relaxing the atrlet rules of war. So the Order in 
Council of 15th April 1854, giving permission to Raesian 
ships to leave Russian ports up to the 15th Hay, could not 
be restricted to ports not blockaded; and neutrals were en- 
titled to the advantage of that liberal construetion, and had 
permission to leave Rnsdan blockaded ports up to tiie 15th 
May ; for, by the law of nations, a belligerent may not con- 
cede to another belligerent, or take for himself the right of. 
carrying on commercial Intercourse prohibited to neotrali, 
interference witii neatral oommerce being justified only by 
the right which war confers of molestittg the enemy. But 
ships of one belligerent found at the outbreak of war in Jhe 
ports of another which they have entered for peaceful par- 
poses in expectation of a continnaace of peace form an ex- 
ceptional class, having a strong claim to an indulgent exer- 
cise of the rights of capture. Frindplea on whieh the right 
of a belligerent to exclude neutrals from a blockaded port 
rests, fully expounded. 

232 g. " Where aottflcation of an intention only on the 
part of the admiral of a beUigerent to btockade ports, of 
which Riga was one, and not of its actual Uodcade, had 
reached the port at whleh notice through the medium of no- 
toriety was alleged to have been acquired, and such notoriety 
was accompanied by reasonable grounds of doubt whether a 
blockade, known to be rolaxed by express arrangement 
between the belligeront states, had any legal existence, or 
was intended to be enforced, or was valid against neutrals," 
the Judicial Committee of Privy Council roversing to tbt 
extent of this last proportion the Judgment of Dr. Lnsh- 
ington, but (it would appear) confirming and enlarging, as 
hero adverted to, on many of the general principles enun- 
ciated by that Judge, held that no such notice could be in- 
ferred: {The FVwicucOt A. C, Jan. 27, 1855; 2 E. ft A 
113, and J. C P. C, July 26 and 27, Aug. 1 and Nov. 30, 
1855; W. Rep. 100; see Sheets Tenterden, 434, and Shoe's 
4th edition of Marshall on Insurance, 59 and 67, and with 
referonoe to No. 258 e^ Dedaratton of Congresa at Paris, 
AprU 16, 1856, Art 4.) 

232 h. When the owners and master of a vessel were 
cognisant of the fMt of Riga being blockaded, hot relying 
on there being no aotifioation, went to that port as alleged 
to inquire at the blockadhiig force, the ship was eoodemned 
as prize, dearetfc proof required of ignorance of a 
blockade whieh ia a matter of general notoriety: {The 
Union, A. a, Jin. 13 and Feb. », 1855; 2 & A A. 161 ; see 
No. 23&) 

S8IL A Rnaslaa vessel left Riga May 24, 1854, and was 
captured on the 25tb. The ship andfk'eight were condemned 
for breach of blockade by ogrwii but restitution of the 
cargo was decreed, it having been purchased in 1858 and 
shipped In May 1854 There was no evidence that the 
blockade was known to a certainty at Harlingen on 1st 
May 1854, when the ship sailed for Riga, and the merchants 
in Holland were, hi conformity with Lord Stowell*B decisions 
in The Neptmm and The Adelaide, not to be bonnd by the 
acts of their agents at Riga, who had an interest in making 
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tlie shlpBMBl despite the blockade* {The Vrouw Aiida^ A. C, 
f eb. 3, 1855, Skipping €huettt.) 

234. A flhip and ftrdgbt were condemned for breach of 
t>]ockade of Bi^a, bat the cargo leetored, having been par- 
«haaed prior to the war with Bwaia, and there being no op- 
portonitj of coontermandlng its shipment at Riga. The 
•court looks with indnlgenee on eases where neatrals have 
their property placed in jeopardy by the breaking oat of 
lioatllitiea by acts of agents over whom they have at the 
time no control. The IbUowing dedsions of Lord Stowell 
■were fbnnded on The Jfeptmtu, 3 Rob. 174 ; The AdOaide^ 
3 Rob. 884 ; The JmsBFraw Maria Sehroeier, reported hi anote 

to 2%e Potsdam^ 4 Rob, 89; ne Jeme Marie, A. C, Febu 8, 

1855; 3 R ft A 168. 

285. If with a knowledge of a blockade, and the proba- 
bility of its conttnoance, a Tcssel, nnder the pretence of 
making hiqniries, goes to the blodcading fbrce, she is liable 
tt condemnation : {The ThenUt, A a, March 16, 1855, Ship- 
ping Oautte; see No. 232 h.) 

236. ''To jostify condemnation for breach of blockade, 
three things must be proved : first, the existence of an actual 
Uockade; secondly, the Iniowteilge of it; and thirdly, some 
Eolation of it by dfeiier goiagtn or coming out with a cargo 
laden after the commencement of the blockade:" {TTu 
•Oatsee, J. C. P. C, March2d, 1855 ; 2 E. ft A. 179.) t 

237. Where a vessel was captared in coming out of the 
blockaded port of Riga, and restitntion was decreed, accord- 
ing to the firaetiee of Lard Stowell, which the court will 

. foUow vn^ a dlflferent role be laid down by a Soperior 
-Court, costs and damages not decreed against the captors, 
bat the captors held entitled to their expenses. It is the 
da^ of a bleokadiBg fcree not to deviate fjrom their instruc- 
tions in prefeotiag all ingress or egress, except under cir- 
ciunstaocas fbrnUng a special exception. Vessels laden with 
cargo shipped antecedently to the blockade, may be per- 
mitted to leave the port; but where the captors are In doubt 
as to the caoe forming an exception, they are right in 
bringing the vessels before the court for adjudication : iThe 
Jiecklenburgh, A C, Aog. 3, 1855, Shipping Qazette.) 

238. There being clear proof of a de facto blockade, full 
Imowledge of it by the master, and nothing which could 
mislead him aa to its extent and effect, sentence of Ad- 
mtaralty Court, condemning ship for breach of blockade by 
coming out of the port of Riga, aflBrmed on appeal : (77m 
JohanmeMariet J. C. P. C, Aug. 1 and Nov. 30, 1855; W. 
Rep. 186L) 

238 a. A neutral ship frtiieh has entered a port before 
blockade has a right to come oat with cargo taken on board 
before notice of blockade. A neutral vessel sailing with a 
cargo of com from a port which was blockaded for the pur- 
, pose of preventing vessels firom coming into it with pro- 
Tiaiona for the troops of the enemy, held not liable to con- 
demnation: {The Gertuimo, 3. C. P. C, Mareh 24, 1857; W. 
Rep. 450.) 

239. A vessel having loaded a car^o of wheat at Galatz 
forjoint account of Ionian and British merchants in Sept 
1855, to be conveyed to the Pirssos or Syra, the ship was 
condemned for breach of the blockade of Odessa, in force 
tcom Feb. 1855: Held that the proprietors of the cargo 
could not protect thehr property from condemnation by 
proving their innocence in the transaction. Wherever it is 
possible that the blockade may have been known to the pro- 
prietor of the cargo^ it is held responsibie to the blockading 
power fSor. the act of the master, leaving the proprietor to 
seek his remedy from the shipowner or master, if the 
penally was hiconred without any privity on his part Cases 
•cSied and commented upon :-^The Merearius, 1 Rob. 80 ; The 
-Alexander, 4. Rob. 93; The exchange, Edwards' Reports, 42 ; 



The James Cook, Edwards* Reports, 261; The Panaghia 
Rhomba, otiierwise T/ie Panagia Rongu, J. C. P. C, July 9, 
1858, Shipping Gazette.) 

BLowmo. 

»40. Hemp was Shipped at New York for Boston (U.&) 
under an ordinary biU of lading. The ship met with no 
accident or bad weather; only on coming round the cape 
she heeled over, and they shortened sail. Damage by sea 
water caused by "blowing"-that is, by the water in the 
hold behig foreed up through the seams of the ceiling, and 
being thus thrown upon the hemp-admitted as a set-off 
against the freight To exonerate himself, the shipowner 
must show that the damage arose from a peril of the sea • 
(American ease; Bearee v. Ropes, ftc. District Const erf U.S. 
for Massachusetts, Nov. 1866; 9 M. L. Rep. 548). 

BOATS. 
24L Underwriters found not liable for loss of a stearaor 
carrying only one boat instead of two, as directed by 9 ft 10 
Vict c. 100, ss. 3 and 16. The vessel going from Dublin to 
London was considered by the court to be a "seagoing 
vessel" within the meaning of the Act. and if the voyage 
was thus prohibited by Act of Parliament it was illegal, 
and (although the nonobservance of the provision of the Act 
was subject to a penalty) the shipowners could not recover : 
{The Tribune, Senator Screw Steam Company yf. Astle, Q. B., 
Dublin, Feb. 16, 1848; Ditto, decision affirmed, Q.B., Dublin, 
May 5, 1848, Shipping Gazetu ; a report also printed from 
shorthand writer's notea) 

ilTote by the Compiler.— The eminent American judge Duer, 
in his treatise on Insurence, voL 1, p. 387, says that the 
illegality of a voyage voids the insurence, and that a voyage 
is Ulegal which violates the provisions of a statute having 
for Its ottiect the public good.] 

242. BoaU must be so worked while in dock as not to get 
into danger; it is the duty of those in such boats to keep a 
look-out, and not that of the men on board the ships in 
dock: {The Koffirland, Rainer v. Stevens, Whitechapel CC, 
Nov. 6, 1854, Shipping Gatette.) 

243. Master of an emigrant ship lined a mitigated penalty 
of 20/. and costs, for proceeding to sea with only five instead 
of six boats, as requhred by tbe Passengw Act : {The Admiral 
Boxer, Liverpool PoUce, Nov. 7, 1856, Shipping Gazette.) 

BOTTOMRY. 

COMTXMTS. 

Who may take the security of bottomry. Su Agent, 240 ; 
Consignee, 26; Consul, 266; Debtor, 297 a; Lender, 278 ; 
Master's right to hypothecate, 284. 

What may be the sutiJect of bottomry. See Cargo, 251 ; 
Commission, 256; Compulsion, 263 ; Debts, ftc., 267, 286, 
288; Freight advanced, 269; Lien, 280; Necessaries, 294 ; 
Personal Debts, 297 ; Salvage, 263 ; Validity, 327 a. 

Recourse against ship, fl^ight, or cargo. See Freight Ad- 
vanced, 270; IntarmedUte Port, 276 ; JurisdicUon, 276. 

Proceedings relative to bottomry bonds. iStee Advertise- 
ment, 244; Commonioation with Ownen of Ship and 
Cargo, 257 ; Compulsion (as to Bond for Salvage), 263 ; 
Lloyd's Agent, 281 ; Recourse, 309; Suits, 321 ; Bottomry 
Bond, good in part and bad in part, 250, 304, 327, 387 a, 
828; ftc. 

Alphabeflcally arranged, and generally in the order of the 

dates, as follows: * 

Admiralty Court Jurisdiction, 274. 
Advance of Freigfat See Freight Advanced, 269. 
I Advertisement, 244. 
IL Agenta, 246, 801. 
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in. Arrest, 249. See Intensediate Port, 272. 
Bottomry Freminm. See Premiam. 

IV. Cu-go, 251. Set also Arrest, 260 ; CommnnlcatUm with 
Owner, 257; Priority of Payment, 805; Reeoorse, 309 ; 
Bight of Proprietor of Cargo to relmhnrsement firom Shlp- 
«wner, 251a,311. 

V. GolUteral Seeority, 258, 287. 

VI. Commissions, 256. 

VII. Commnnication with Owners of Ship and Cargo, 257. 
^ee also Adrertisement, 244 a. 

VIII. Compolsion, 268 ; and see Personal Security. 

IX. -Consignees, 265. 

X. Consnl, 266. 
Costs. See Suits, 321 ; Consignees, 265 a; Sea Bisk, 82a 

XI. Debts on prerlonsVoyage, Ac., 267, 286, 294 a, and 297. 
Debts. Aee Lender, 278. 
Deviation, 272. * 
Evidence, 325 a. 

XII. Foreign Bottomry Bonds, 268 
Freight ^ Reoonrse, 309 ; and also the titlo Freight 

<Lo88 oO, 1201 ; and 

XIIL Freight Adranced, 269. 
General ATerag& ^SSee Consignees, 265 a. 
Insarance on Bottomry Bond, 274. 
Insnranoe on Freight adranoed, 27l« 

XIV. Intermediate Port, 272. 
Jettison, 305. 

XV. Jorisdiction of Chancery and Vice-Admiralty Courts, 
276. See also Prize Courts, 307; Respondentia, 816 a. 

XVI. Lender, 278. 

XVn. Lien, 280. 

XVIIL Uoyd^B Agent, 281. 

XIX LocaUty, 282. See also Consignee, 265; Master's 
Tight to hypothecate, 284. 

Maritime Interest See Premium. 

Maritime Rislc. <SS0e Sea Bisk. 

XX. Master's right to hypothecate, 285. See also Colla- 
teral Security, Communication with OwnerS) Debts, Loca- 
lity, Personal Debts, VaUdity. 

XXL Master's Wages, 289, 329. 

XXIL Mortgagee, 292. 

Mortgages, as to Jurisdiction, 307. 

XXIIL Necessity; what are Necessaries. See also Com- 
missions, 256 ; Master's right to hypothecate, 285. 

XXIV. Owners of Ship granting Bottomry Bond, 296. 

XXV. Personal Credit, Security, and Debts, 297. 

Filotaga iSeePriotlty of Payment, 306; New Title, Port 
Charges, 294 b. 

XXVL Premium (Bottomry), 302, 320 a. 



XXXIL Respondentia Bond, 316 a. 

XXXIIL Sale of Ship or of Bottomry Bond, 317, 308, 327 b. 

Sale of Cargo to pay Expenses, 305, 311. 

Salvage, or Charges against which the Master is entitled' 
to protest, 263. 

XXXIV. Sea;Rlsk, 320, 253,287. 
Shippers, as to Communication with them, 244. 

XXXV. Suits (Bottomry), 321. 
Towage, 3ia 

XXXVL Transhipment of Cargo, 326, 315. 
United States (Decisions in), 275, 275 a. 

XXXVII. VaUdity of Bottomry Bonds, 327 a, 280, 303 to 
304a. 

XXXVIII. Voyage (Change of), 327 a. See Debts on Pre- 
Tious Voyage, 267. 

Jurisdiction, 277 a. 

XXXIX Wages, 228, 289, 290, 306, 310. 



Previous Voyage, Debts incurred or Bond granted on, 286, I upon a merchant, merely because he takes upon 
18. office of agent, to adTance to any required ext< 



/ 



288. 

XXVII. Priority of Payment, Preference of W«ges, iK,, 
305, 310. 

XXVIII. Prlae Courts, 307. 

XXIX. Purchase of Bottomry Bond, 306. 
Purchase of Personal Debt, 297 ; of Ship, 327 c. 

XXX. Recourse against Ship, Cargo and Freight, 309, 317. 
XXXL Reference to Registrar and Merchants, 316, 821. 



L ADYXRTISBliBMT. 

244. Where advertisements for advances on bottomry- 
were posted up, and the numerous shippers of cargo must, 
aocqjfding to the evidence before the court, have been cog- 
nisant of the fiftct, and none of them interfered s Held, that 
the master was Justified in borrowing money on bottomry. 
It is not incumbent on the master to wait three months for 
instructions firom home before taking up money on bottomryr 
{The Lord Cochrane, A. C., June 21, 1844; 8 Jnr. 714; 
3 Notes of Coses.) 

244 a. Advertisement held not sufficient in such a case 
where the proprietor of the cargo was on thesps^, and 
abstained from interfering lest he should iiUnre his 
claim for compensation on the ground of the ship's un- 
seaworthiness. Express commanieation should have been 
made to hii^ : {The Nuova Loaneset A. C, Dec. 81, 1852 ; 
17 Jur. 263 { see No. 88, p. 90. ) 

245. The Hct of advertisement not having been adopted 
in a case in Central America before borrowing money on 
bottomry, held not sufficient of itself under the drcnmstances 
to invalidate a bottomry bond : {The OawUkti A. CL, July 
14, 1848 ; 6 E. & M. Cas. 87a) 

II. AOEMTS. 

[And«e« "Lender," 279; "Personal Credit." 301.] 

246. It is the duty of agents to perform all that is in- 
cumbent upon them in that capacity, to procure a cargo, 
defray expenses, Ac Question as to resumption of agency. 
Where an agent advances money to pay extraordinary ex- 
penses, he is Justified in requiring a bottomry bond fbr such 
expenses, as decided by Lord Stowell in the case of The 
Augusta: (TAe Lord Cochrane, A.G., June 21, 1844 ; 8 Jar. 
714; 3 Notes of Cases.) 

247. Where an agent has authority to draw bills, and has 
given to his principal reason to believe that he would advance 
on personal security, he is not entitled to take a bottomry 
bond without notice. But "there can be no obligation 

himself tbe 
extent his own 
ftmds for the r^alr and outfit of a vessel consigned to his 
charge.'* Lord Stowell said, in the case of The Hero, 2 
Dodson, "Cases may possibly arise in which an agent may 
be Justified in taUng a bottomry bond." Bond granted to 
agent for ahip sustained: (The Oriental, A.C., March 25, 
1850; 13 Jnr. 336 ; 7 E. & M. 476; Shoe's 4th edit of 
Marshall on Insurance, 581.) 

248. IfrqiMirsare done on the responsibility of agents, 
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iritlioat Uieir prerioiiBly adrislng the master that bottonuy 
Hill IM required, the bond will be Toid; <2!l< ITom, A.CL, 
Msf 16^ 1851; 15 Jnr. 518; Shee's Tenterden, 117; Sliee*a 
4th edit of Marthall on Intoranoe, 68a) 



m. 

[8eeSS5.] 
S49. A bottomrj bond hdd to be good to the extent of 
neeeeaaTy dirt>nraements vohmtarlly leenred by bottoorjr, 
alUioagh the master was under arrest at the Instanoe of the 
bondholders at the time; bondholders not allowed their 
eoets, the court oonsldering that the owners had a right to 
bare the drcnmstances fUlly investigated, seetaig that the 
bond was granted by the master while under arrest: <3!ke 
Stoaiof Oak, A. CMsreh 1841; 1 W.Bob. 904; Pritehard's 
IMgest^ 85-68; Shee's Tenterden, 12S: Shee's 4th edit, of 
Msnihall on Insnianoe, 583.) 

S49a. A bottomry bond granted by the master of a dilp 
under fiueat of anest for supplies prerioasly ftimisbed to 
the ship on personal credit held to bo Told: (Oore t. 
0<iirxbier,8Moore P. C Bep. 7», 1844; Shee's 4th edit, of 
Marshall on Tnsnranoe, 58&) 

250. A Tessel haTing been arrested at Malta for debts due 
on aeoonnt of advances fbr her on Ibrmer royages, and Ibr 
other ships of the same owners, monqr was adyaneed by a 
third party on bottomry, knowing that it was to be applied 
partly to release the ship Dram the arrest, partly to procure 
coels and neeessarles for the ship. I>r. Lushington held that 
the bond could not be supported on the ground of releasing 
the Teasel from the snest ior Ibrmer debts, but pronooneed 
ioritsoltoasrdatedtothe coals and nereasarlea Heob- 
serred that, as cargo is UaUe to be induded in abottomry 
bond along with ship, if he were to pronounce flnr the bond 
tiken to release tidp tnm such arrest^ he would establish 
a principle mndi more detrimental to the interests of the 
mercantile community, and leading to consequences fur more 
serious than the occasional detention of a carga The case 
was defended by mortgagees In strictness both parties 
should be liable to costs according as they succeeded or 
failed, yet, as the apportionment would IutoIto great trouble, 
Br. Lushington made no order as to costs : (The Osmanli, 
A C Jan. 15, 1850; 3 W. Rob. 198 ; 14 Jnr. 93 ; Shee's 
Tenterden, 121 ; Shee's 4th edit of Marshall on Insurance, 
581.) 

rV. Caboo. 

Am Pritehard's Digest, 70, 71, as to hypothecating cargo; 
ewnersof part cargo, see 315; sale of cargo, see 305. 

251. A ship sostalned damage in leaving Pemambuco, her 
port of loading, and put back to that port for repair. Bot- 
tomry bond given to agent of ship to cover advances for re- 
piUrs and other expenses, which, on arrival at Liverpool, ex- 
ceeded the value of ship and freight. Question, whether the 
remainder, nearly 5000/:, shoald tell upon the cargo ? Dr. 
Addams, in opposition to the bond, contended that, although, 
on the authority of Lord Stowell, in the case of the OratUti- 
dme, a master has power to hypothecate the cargo, yet in 
this case there were no special drcnmstances, and the 
adrances might be for the benefit of the ship and freight, 
but not of the cargo: Held, that the lender on bottomry 
may require it to be given on ship, freight and cargo, and 
the bond was, therefore, valid against the cargo : (The Lord 
Cochrane, A. C, Jnne 21, 1844; 8 Jnr. 714; 3 Notes of Cases, 
712 ; Pritehard's Digest, 61, 71 ; Shee's Tenterden, 124.) 

251 a. Under the circumstances described in the foregoing 
case, the goods having been taken to pay the balance of the 
bottomry bond, after the ship and freight were first ex- 
hausted, the shipowner was held liable to indemnify the 
proprietor of the cargo for the proceeds of the goods ; he 
w«a not prevented from delivering them by perils of the 



but bf the aets of the master as agent for the ship- 
owner In borrowittg mon^ : (iteiMOfi v. /Hmeon, Fek 6,, 
1849 ; 14 Jnr. 218; see 8 Ex. Ch. 644 ; Shee's 4th edit, of 
Marshall on Tnsnrance, 588; Amm v. Chapman, 5 a B. 
330; 8G.&950.) 

{Note 5y th$ CompOer.-^TbB shipowner should account to- 
the proprietor of the goods for thefar net proceeds, less the 
proportion of general average and partlenlar charges 
•ttaehing to the interest] 

252. A diip hi ballast put into Calcutta for repaks. After 
befaig repaired die was chartered to proceed to Bangoon 
and there load a cargo for a port in Great Britain. A 
bottomry bond granted for these repafrs on ship and freight 
and that cargo, without the charterers* consent or know- 
ledge, held void as against the cargo. The master has no 
control over the cargo till itis on board. The decision in 
the case of the GraiUudinB proceeded upon the principle 
that after aeargo has been shipped, if damage arise the cargo- 
may be made responsible towards enabling the ship to com- 
plete her voyage: (The Jonaihan Coodhue, A C, July 26^ 
1868, ISwabey,86&) 

y. COUAnSAL SaOUBTTT. 

2B3. A bill of exchange having been given as a collateral 
security along with a bottomry bond, in the event of th» 
bill being paid, the bond to be void, and no reference- 
being made in the bond to sea risk: Held, on this last 
ground, that it could not be enforced in the Admiralty 
Court No costs given, as the Judge thought it was a mis- 
take of the drawer of the bond. Construction of bottomry 
bonds generally : (The Emancipation, A. C, Jan. 31, 1840;. 
1 W. Bob. 124-30; Pritehard's Digest, 64-9; Shee's Tenter- 
den, 117-20; Shee's 4th edit of Marshall on Insurance, 
577-80.) 

254. When the expresdon is used that bottomry is a. 
primary and a bill of exchange a collateral security, it 
means that the transaction was originally a bottomry 
security, and for the flMUlty of merchants a bill of ex- 
ehange is added as snother end different security. The bill 
of exdumge is not the real security, but the bond is. "The 
invariable course is to present the bill of exchange, and if" 
you have reason to believe it will be paid you do not pat 
your bond insult:" (2^ Ariadne, A C, May 31, 1842; I 
W. Bob. 421 ; Shoe's Tenterden, 120.) 

lyote try the eompiler.'Shw, Seijt, in a note to page 117 
of his 10th edition of Tcnterden's treatise, (a) speaks of bills 
being drawn on account of suppfies, and a bottomry bond, 
given OS colUteral security. Such is the expression some- 
thnes used by merchants abroad, and introduced into- 
bottomry bonds; in other instances bills so granted bear,, 
(and according to Dr. Lushington it is the more correct, 
expression) that they are given as collateral security to a 
bottomry bond.] 

255. When a bill of exchange is given as collateral, 
security along with a bottomry bond, in the event of the^ 
bill being duly accepted and paid, the premium not to be 
charged, bat only ordinary interest and the cost of insu- 
rance on disbursements, the bend is valid : (9f%e Lord Coch' 
rone, A. C, June 21, 1844 ; 8 Jnr. 716; 3 Notes of Cases,. 
180 ; Pritehard's Digest, 69.) 

YI. COUMISSIOIIS. 

256. A vessel having put into St Thomas for repairs, a^ 
bottomry bond granted to secure commissions was held not to 
be valid, as they could not be considered necessaries. The 
commissions charged for services fh>m March to Jane, and 
amtnnttng to about 3000JL, were reduced by the registrar and 
merchants to about 4002. Funds suflSdent, after reducing, 

(a) The edition herein referred to throughout 
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the ezceasire cbftrge ot oommiaakm to a proper amoait, to 
pay aomeirhat more thaa all the diibiiiBeiiMOte of the Mp 
at Su Thomas were Mot oat fey flieehlpowiMn, and the bond 
was forwards taken from the ei^taln in Mcority of the 
agent's eommissionB, which were paid to him hj third par- 
tlea. The Court held that, although the ship might hare 
been detained if the commissions had not been psid^ the 
master oooldnot bind his owners for exorbitant cbaiges for 
which they are not legally liable. The Conrt also considered 
that the registrar and merchants are not bound to allow 
commissions according to the alleged cnstom of any par- 
ticolar place, bat are jnstifled in forming their own opinion, 
giving doe consideration to all the drcnmstanoes of the case, 
and to local nsage. Dr. Lnshington thought that the Judicial 
Committee of Privy Council had acted on this principle, and 
reduced commissions despite aflBdavits to the effect that they 
were usual and customary: (The Rhodenei J)hu, A. C, Dec. 
23, 1856, W. Rep, 168.) 

256 a. Another important case as to eoBunissions charged 
at St Thomas on adrancest (m value of cargo transhlnwd 
and on freight Also as to masters* wages and passage 
money not being admissible: {The Olenmcmna, A. C, July 19, 
I860, Shipping Gazette.) 

VIL OOMMUNiCAnoN WITH OwMHM OF Sbip om Caiooi 

[See also ** Advertisement,*' 244] 

257. Held, that the master had not authority to borrow 
money on bottomry at New Tork on a ship belonging to St 
John's (N.B.), being able to communicate with the owners 
by electric telegraph in a few hours. It is not enough that 
the ship is in a foreign country: (WaUace v. Fielding^ 
J. C. P. C, June 20, 1851, Shipping Gazette.) 

258. If the proprietor of the cargo is on the spot, the mas- 
ter must make express conmiunication to him before hypo- 
thecating it, otherwise the bond is void as against cargo : 
{The Nuwa Loanew, A. C, Dec. 31, 1852 ; 17 Jur. 263. See 
88 p, 90 and 244.) 

259. A ship belonging to Uddewalla, in Sweden, and boand 
firom Oottenburg to Hull, put into Stromstadt, in Sweden, 
about sixty miles from Uddewalla, the owner's residence, 
nnder average The owners, it was alleged, were nnable to 
advance the necessary funds for discharging the cargo and 
repairing the ship ; and a bottomry bond was granted on 
sbip, freight and cargo. It bbing argued that the bond, as 
affecting the cargo, was invalid by the law of Sweden, the 
place of the shipowner's residence where it was taken. Dr. 
Lnshington said: "The validity of the bond must be de- 
termined by the general law maritime, and not by the 
municipal law of the country where it was granted, so far at 
least as any question arises upon the obligatory effect of the 
bond upon persons not being Swedish subjects. Further, it 
is quite clear that there is no general obligation on a master 
to tranship the cargo, and it appears that information was 
given to the shipper of it, and that he refused (or neglected) 
to advance any money at all. I know of no authority which 
rendered it necessary that the master should communicate 
with the owners resident in England. I must pronounce for 
thevalidity ofthe bond." The bottomry premium charged was 
15 per cent The ship had been sold under decree of the 
Admiralty Court, and the proceeds of ship and freight being 
insufficient to pay the bond, the cargo was proceeded against 
for the remainder: {The Bonaparte, A C, May 23, 1850, 14 
Jur. 605.) 

This case came by appeal on 27th Nov. 1851, before the Judi- 
cial Committee of Privy CouncU, who agreed with the whole of 
the decision of the judge of the Admiralty Court In other re- 
spects, but held that it was the duty of the master to commu- 
nicate, or attempt to communicate, with the owners of the 
cargo in EngUmd, before bypotheeatlog tt^ and they ramltted 



the ease back to the Admhnalty Conrt in order that additional 
evidence might be, obtained as to whether there had been » 
ssflfiientoommttnieatton or attempt at oomnrasicatloB. 

NoU by th€ CompUer.—Tbis appeal to the Judicial Com- 
mittee of the Privy Council seems inadvertently omitted to> 
be noticed in Shoe's Tenteiden, 124, and the case is omitted ia 
hU edition of HarshaU. 

960. In the above case, the master of a ship which pnt into' 
Stromstadt, In Sweden, being held bound to commonlcate^ 
with the owner of tbe cargo in this country, if in his power, 
before inclndtaig the cargo in a bottomir, it is a sofflefeitt 
comnranioation if he pnto the proprietors or consignees of 
tbe goods in poasesston of the foots which have oeeorred, and 
requests thebr instructions, ar calls upon them to take mea- 
sures for the protection of their property, and if they de» 
cline or neglect to protect their interest^ the bottomry bond, 
is valid against the cargo : {Th» Banqfortt, A. C. Dee; 3l» 
1852; J. C. P. G. Jane 29, 1853, alBrmiag this jadcmenl.. 
Japping Gazette.) 

261. In conaaQoence of the decision in The Banaparte*s^ 
case (No. 259) by the Judicial Committee of Privy Council, 
Nov. 27, 1851, the Admiralty Court will in future require 
more rigid adherence than hitherto to the rule of the master 
of a ship giving notice to the proprietors of the cargo, wherfr 
practicable, before a bottomry bond is taken: {TheCynibia,. 
A. C, July 14, 1852, Shipping Gazette.) 

262. The illegal dischsrge or appointment of the master 
does not invalidate a bottomry bond. Agent's duty to com- 
municate with shipowners if practicable before taking bot- 
tomry. A bond at Singapore on a ship belonging to Glasgow 
held valid thongh no notice was preyionsly sent to the 
owner: {The Janet WUeon, A. C, July 7, 1857, £^ippinr 
Gazette.) 

Yin. (ToMPDisioir. 

263. " If the master be an honest man, no bottomry bond- 
is a purely voluntary transaction : it is, or it ought to be, the 
result of necessity alone rendering such a measure in- 
dispensable." A bottomry bond given to cover salvage or 
for charges against which the master is justly entitled to 
protest incarred In a foreign port, may be perfectly valid, 
though it is not with the consent of the master that theso 
charges have to be paid : (The Gauntlet, A. C, July 14, 
1848, 6 E. & M. Cases, 370.) 

264. What is meant by compulsion beingnsed ? Not merely 
that the act is contrary to the wishes of him who authorises 
it, but that an Illegal and unjust compulsion has been used. 
When once it has been proved that a man has given his 
sanction to an act, the proof that it was done by unlue com- 
pulsion must be clear and decisive ; otherwise the secnrity of 
ordinary transactions would be mischievously impaired : 
{The Ropal Arch, A. C, Nov. 13, 1867; W. Rep. 193; 1 
Swabey, 269.) 

IX. CoNSiovaBS. 

265. Bottomry bond granted in favour of a consignee of 
part ofthe cargo tot advances to repair a ship at Plymouth 
in order to enable her to complete a voyage from Singapore 
to London, held to be a valid bond, the shipowner, in Kirk- 
caldy (Scotland) having died insolvent, and his representa- 
tive refusing to interfere. The court looks not merely tc 
the locality of the transaction, but to the impoesibility of 
prosecuting the voyage without repairs, and of raising funds 
without a bottomry bond : {The Trident, A. C, Feb. 19, 
1839; 1 W. Rob. 29; Shoe's Tenterden, 116; Shoe's 4th edit 
of Marshall on Insurance, 580. (a) See other cases cited in 
Pritcbard's Admiralty Digest, title " Bottomry," section 88. 

(a) Under this title "Bottomry," there wiU be fonndi 
numerous cases not token notice of in Seijt Shoe's 4th edit^ 
of UarsbalL 
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265 a. Conslinieea' goods being sold to pay ayerage dis- 
bunements at Exmouth on outward royage from Hambnrg 
to Buenos A3rre& General average a4]asted at Bnenos 
Ayres. Bottomry bond on ship and freight granted there 
to consignees for return yoyage to England for a balance 
due to them on. that account held to be Toid, it not being 
proved that the ship could, by the lav of Buenos Ayres, 
liaTO been arrested for the balance. As a general rule, in 
cases of bottomry, costs follow the decision of the suit; but 
in respect that extrayagant demands had been imposed upon 
the consignees at Exmoulh, that it was dlflScult for them to 
obtfdn justice, and that they erred only in a misapprehen- 
sion of English law, costs not pronounced for : (The North 
Start A. C, Feb. 26, 1860; 2 L. T. Rep. N. S. 264). 

X. BOHD BT CORSUL. 

S66L Bottomry bond granted by a consul at a fo- 
reign port, the mastor and most of the crew haying 
been mur4ered, sustained against a preyious bond : (Th* 
CyntMa, A. C, July 14, 1852, 16 Jur. 748 ; Shoe's Tenter- 
den, 118; Shoe's 4tb edit^ of Marshall on Insurance, 581.) 

XI. DlBTS ON PKEVIOUS VOTAOB, Ac. 

(See also "Peraonal Debts," 297.) 

267. Bottomry bond not valid, if given fbr sums which had 
become due on a voyage previous to the one in course of 
completion when the bond was granted : (The Lo^iel, A. C, 
Feb. 21, 1843, 7 Jur. 265; 2 W. Bob. 31 or 45; Pritchard's 
Digest, 64; Shoe's 4th edit of Marshall on Insurance, 581.) 

267a. A private debt of the captain is not a necessary de- 
mand such as to Justify resort to bottomry, though it would 
prevent bis returning with the ship : (Dobson v. LyaUt 
8 Jur. 969, Harrison's Digested Index, 1844.) 

XII. FoHKiGM Bono. 

268. A bottomry bond, though drawn out in the French 
or other Ibreign form, must be considered as entered into 
with a view to the execution of the law of the place to which 
the vessel is bound : (La Constantia, A. C, July 28, 1846, 
Shipping Gazette.) 

XIII. FunoBT Advanckd. 

269. An advance of fireight made previously to a bottomry 
bond being granted is not subfeet to hypothecation. A 
vessl was chartered by Gibbs and Co., of London, to proceed 
to Valparaiso, there to receive orders for loading a home- 
ward cargo. The charter-party stipulated that the master 
shoold "be supplied in the Pacific wiih a sum not exceeding 
2001, free of interest and commission, which is to be 
deducted from the freight at the exchange of 48dL per 
dollar, together with the cost of insurance on such advance, 
the captain's receipt to be considered binding on the owners. 
And should the charterers or their agent think fit to advance 
any flirther sum on the credit of the freight for repairs, 
stores and disbursements, such sums with interest and com- 
mission to be considered in part payment of freight to the 
master, the captain's receipt lor which is to be binding on 
the owmers." At Valparaiso the clt^erers advanced to the 
master a sum of money, amounting with insurance thereon 
to 2801. U. Sd, and by their orders she proceeded to Lims, 
where a further sum, amounting with insurance to 282. 4s. was 
advanced by Messrs. Myers and Co., to whom the charter 
had been previously assigned. The captain's receipt for 
this latter sum bore the following words, " to be deducted 
from the freight according to charter-party." Dr. Lushing- 
ton held that these sums were advanced not as a loan upon the 
credit of the freight, but as part of the freight itself; and on 
the authority of DeSUeale v. KendaU and other cases it could 
not be recoyered back from the shipowner. The vessel sailed 
with ft cargo of guano fit>m Lima on her voyage homewards on 
20th April, but having receiyed considerable damage, put 
into Valparaiso. There the master borrowed 4400L, and 
gave a bottomry bond for it on the ship, cargo and freight: 
Held, that the bondholder could not require the consignee 
to bring these sums advanced on account of freight into 



court Dr. Lushington thought that, even if the whole 
freight had been paid, and the master had not informed the 
lender that it was so, though it might savour of fraud on 
the part of the master ta keep back such a circumstance, 
3ret that freight would not be attachable^: (7!%e John, A. C, 
June 12, 1849; 18 Jur. 754.) 

270. An advance on account of flrelght having been pre- 
viously made, the bottomry bondholder cannot require it to 
be paid over agahi : (The Standard, A. C, Nov. 23, 1857, 
Shipping Oautte.) See also The Fortuna, a case where the 
merchant had adyanced part of the freight, and the con- 
signees who purchased the cargo ih>m him were holders of 
the bottomry bond: (A. Cn Ireland, Nov. 13, Sh^ppinff 
Gazette, Nov. 16, 1860.) 

271. An advance of freight having been made before % 
bottomry bond was granted, the cost of insuring which ad- 
vance the shipowner was bound to reimburse out of tite 
freight, held that the merchant was entitled to deduct the 
cost of such insurance from the freight to be paid to the 
bondholder: (2^ Catherine, A. a, July 30, 1857 ; W. Bep. 
829.) 

xrv. Ihtbbmkdxatb Post. 

272. Motion for arrest and sale of a foreign ship for ad- 
vances on bottomry. See., at an intermediate port, reflised» 
there being no ground shown to warrant such a st^ 
Though in general a bottomry bond is not due until the 
voyage is completed, yet, if the master fraudulently deter- 
mine not to proceed to the vessel's port of destination, the 
bond becomes due at the place to which he has taken hw. 
A bond is not vitiated by deviation fh>m necessity : (29ke 
Armadaio, A. C, June 17, 1841 ; I W. Rob. 251 ; 1 Notes of 
Cases, 75 ; Pritchard's Digest, 71, 72.) 

273. A bottomry bond was granted by the master of an 
American ship lying at London for advances made for 
necessaries to enable her to proceed to sea, with a premium 
of 15 per cent, the conditions being that after she loaded 
coals at Shields, she should sail to Carthagena, and thence 
to New TorlE, the bond to be payable twenty-four hours after 
arrival at New Tork. After saiUng tnm Shields the vessel was 
forced to put into Plymouth by stress of weather, and she 
was there, after survey, condemned as unseaworthy, and 
consequently could not complete the voyage. Bond en- 
forced, and lender held entitled to the maritime interest 
Cases may arise where the bottomry bond may be enforced 
at the place where it is granted, the voyage not being pur- 
sued, but maritime interest would not be exigible, no risk 
of sea peril being run: (The Dante, A. CL, Jan. 28, 1846; I 
W. Rob. 427 ; 4 Notes of Cases, 408; Pritchard's Digest, 78 ; 
Phillips, 523 a.) 

274. A ship, under bottomry on her voyage to England, 
was sold as unseaworthy at an Intermediate port, and 
brought by the purchaser to England. Bottomry bond en- 
forced against the ship. As a general rule, if a ship be sold 
of necessity at an intermediate port the bond instantly 
becomes due. A bottomry bond attaches to the very 
last plank. Comments on Thompson v. Royal Exchange 
Assurance Company, The Draco and The Dante: (Tlie Catha- 
rina, A. C , March 3, 18ol, Shipping Gazette.) 

275. A ship pnt ii.to Algoa Bay, with damage. Adver- 
tisements were made for repairs, but no tenders received. 
The ship and part of the cargo were sold, and the rest of the 
cargo transhipped and forwarded to London. Bottomry 
bond previously granted at Mauritius, for repairs and other 
disbursemei^its, enforced against proceeds of ship, proceed* 
of sugar sold at Algoa Bay and remitted to this couutrr, snH 
against cargo forwarded. By the terms of the bottomry 
bond the bond was not to be enforced if the vessel should be 
lost> miscarry, or be cast away. Dr. Lushington raid that 
the case involved points which had not been satisfactorily 
disposed of by any previous decisions in the Admiralty 
Court, and that he had sought *in vulii for any case in the 
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United States, or mentioned in book^wtatch treat of the sub- 
ject abroad, wherein the qnettion had been decided: (The 
Elephtt/Ha, A. C, Nor. 13, 1851 ; 15 Jar. 1185.) 

[XoU bjf the wmpiler.— In treating of this subject in his 
fourth edition of Itarshall on Insurance (p. 599), Shee, Serjt. 
does not take notice of the case of The Elephanta, or any 
other of the cases cited in this sectloa] 

275 a. A ship being at Port Louis, Mauritius, bound to 
Queenstown for orders, the master borrowed money on bot- 
tomry for necessary repairs. On arriral at Queenstown she 
was ordered to Sunderland, but as the wages and bottomry 
would exceed her ralue, the owners determined that she 
should not complete her voyage to Sunderland, and that 
they should abandon her there to pay her debts so far as 
her value might reach, and they gave intimation of this to 
the bondholder. The Court enforced the bond, although the 
ship had not readied her port of destination ; and observed 
that the American authorities go to the extent that if the 
voyage is voluntarily broken off by the borrower in any 
manner after its commencement, the maritime risk ter- 
minates, and the bond becomes instantly payable: (17i$ 
Triumj^ A. C, Ireland, Aug. 4, 1860.) 

XV. JUBISDICTIOV. 

(And Me ** Admiralty Court," 25.) 

276 Jurisdiction of Vice-Chancellor's Court and Court of 
Admiralty in cases of bottomry. An ii^unction granted to 
restrain proceedings of a bottomry bondholder in the Admi- 
ralty Court, so as to enable the Vice- Chancellor's Court to 
ascertain the questloa of the bond being for a fraudulent 
purpose. Mr. Knight, in support of the injunction, observed 
that the Admiralty Court has a peculiar facility of enforcing, 
•n the part of an individual who holds the bond, a remedy 
against the ship itself, but that a bottomry bond is lucon- 
tract, and a bottomry bond between British subjects to be 
abjudicated upon in this country has to be dealt with by the 
court of eqnity exactly as any other contract would have te 
be daslt with: (TTte Margaret Offilvie, QUucott v. Lang^ ix.., 
V. Ch. C, March 15, 1837; S. C, Ch. C, July 28 and 31, 
1838 ;S.C., Ch. C, Shipping Gazette^ Aug. 4, 1838; 3 
MyL A C. 454 ; 2 Jur. 909; Shoe's Tenterden, 123.) 

277. Where fraud is alleged, the Court of Ch. will inva- 
riably inquire into the grounds of the allegation, and if it 
see good reason will exercise jurisdiction according to the 
peculiar circumstances of such case. The Court of Admi- 
ralty is not able so conveniently directly and effectually to 
compel the proper investigation; (Duncan v. M*^Cdlmont, 
Ch. C, Shipping Gazette, March 29, 1841 ; 3 Beav. 409; 5 
Jur. 262; Pritchard's Digest, 54; Shoe's Tenterden, 123.) 

277a. Question as to recovery under a bottomry bond 
given before commencement of a voyage by proceedings in 
Admiralty Court: (The Jenny, 2 Rob. 5, Harrison's Digested 
Index, 1844.) 

XVL LSITDKB. 

278. An individual who is at the time debtor to the ship- 
owner Is not entitled to make advances on bottomry .* (Ttie 
ffebe, A. C, June 13, 1843 ; 2 W. Rob. 146, 150 ; 7 Jur. 564 ; 
10 Jur. 231 ; 4 Notes of Cases, 361 ; Pritchard's Digest, 60; 
Shee's Tenterden, 118; Shoe's 4th edit of Marshall on In- 
surance, 581.) 

279. A lender on bottomry, not acting as agent to the 
ship, is not responsible for the application of the money ad- 
vanced to the master; it is enough that he previously make 
due Inquiry that ftinds are wanted to defray expenses of the 
ship indispensable to the completion of the voyage, and can- 
not be obtained on personal credit. But it is the duty of a 
merchant undertaking the agency of a ship to protect the 
owner against the extravagance, carelessness, or dishonesty 
of the master ; and where he is the lender of money on 
bottomry he should superintend its expenditure : (The Royal 
Stuart, A. C, June 5, 1855.) 



XVIL LiKii. 

280. If advances are made in anticipation of a bottomry 
bond being granted, the bond is valid. Such bonds are not to- 
be impugned except on clear and conclusive evidence of 
fraud. Although Lord Stowell held In the case of 7S«> 
Augusta, that when the law of the country where advances 
are made gives a lien on the ship for money advanced on 
account of repairs, it cannot be converted into a bottomry 
transaction, yet Dr. Lushington observed that on the autho- 
rity of another decision of Lord Stowell's (I7te Alexandria), 
he was not prepared to say that the bondholder might not 
in the present case have advanced money on his lien, and 
on making a further advance have abandoned the lien and 
taken a bottomry bond : (7%e Vibilia, A. C, Dec. 4, 1838 ;-. 
1 W. Rob. 5; Pritchard's Digest, 52.) 

XVm. Lloyd's Aobmt. 

281. It was considered by the Admiralty Court not to be 
recondleable with duty either upon the part of the master 
or agent at a foreign port into which the ship put in distress 
to take up money on bottomry (when they knew that an. 
interest must have existed at Lloyd's) without the concur- 
rence of Lloyd's agent in regard to the repairs: (The Lord> 
Cochrantt A. C, June 21, 1844 ; 8 Jur. 715 ; 3 Notes of (basest 
172 ; Pritchard's Digest 58.) 

XIX. LOCALITT. 

(See also "Consignee," No. 265.) 

282. Bottomry bond granted by master for advances to a- 
British ship at Cowes, held void, there being no proof of 
necessity: (The Lochiel, A. C, Feb. 21, 1843; 7 Jur. 265v 
Adm. ; 2 W. Rob. 34 ; Pritchard's Digest, 58 ; Shee's Ten- 
terden, 105.) 

283. The captain of a vessel was owner of one-fourth of 
her, the other owners of three-fburths resided at Syra and' 
Valletta. The ship being at Syra and in want of funds for 
necessaries for a voyage to Ireland, the master, without 
communication with his cO'Owners, granted a bottomry 
bond on the entire vessel. In proceeding against the ship 
on arrival in Ireland, the bondholder sought to sell only the 
master's one-fourth share, but the court pronounced agahist 
the bond granted "at the door of the owners," looking upon 
it in the light of a mortgage to secure the advance to the 
captain : (The Marietta, A. C, Dublin, Dec. . 13. 1852.) 

284. Bond improperly granted by master in New York, on 
ship owned in Nova Scotia, held not valid : (The Napoleon 
III. ; Creighton v. Marmaud, Vice-Admiralty Court, Halifax^ 
Dec. 1, 1857; Shipping Gazette, JasL 13, 1858.) 

XX. Masteb's Right to Htpothbcate. 
(See preceding section, and 294 a, 296, &c.) 

285. Bottomry bond granted by master for necessary- 
expenses incurred to Government of Central America to 
procure his liberation, the crew having mutinied and 
confined him ; and for port charges and other expenses in- 
curred to agent there, held valid, but particulars referred 
to registrar and merchants: (The Gauntlet, A. C, July 14 
1848 ; 6 £. A; M. Cases, 370; Shee's 4th edit of Marshall on 
Insurance, 581.) 

286. The master cannot hypothecate the ship in secarlty 
of his personal debts, or give a bottomry bond on one voyage 
to secure a debt due on a former voyage ; but cases may 
arise where he would be allowed to engage at a port on the 
outward voyage to grant a bottomry bond on his return 
homewards, in the event of his not being able to procure 
funds to meet advances made to him on the vojrage out- 
wards: (The Wak^ld, Appeal Dublin Court of Dele- 
gates, Dec 1852, Shipping Gazette.) 

287. A bond or Instrument of hypothecation having been 
granted by the master of a ship to the lender of money at a 
foreign port, stipulating that If lender do not claim mart^- 






4-^ . 




■"•sf 



DIGEST OF HARITIUE LAW CASES. 



Oie shipowner ilult tie pu»DBl 
id the 4hlp, rrelght uid carfto 11 



u ll porportcd to gire in j rigb t In or ugainit the "Up 
tbeuuusd oaspolicjcn thB"id<uicu" huDolnv 
intenut; tber are & mere debt froin the ownot lo lli«lt 
(TSi BarUaHd. SlaMatii: T. Feaaixg, C, F,. Ma; 30, 
IS Jur. 10921 lie. a BD.) la Sulaiant T. Slitplitnt,': 
TeaUidsD, 1 IT. whare tbe tieta wen tba lune. the msjoiitf 
of the Jodguin itiaEi.Ch.,rinuidl9K(Hi Uig cuea r. 
Xiliom, 1 Hagg. 163. MA lAt ^Ifoi, 3 Higg. S3, 65, I 
Lori Stowell, »nd I»e EmoiKipation, I W. R. 130. bela 
I^Bibiagtaa, held tlut Ibe masler hu no Butberltj to Cr 
the pnipettj In Uio ihip by way of morlgige. ana thi 
eHenUal la tbe nlldlty «f each hypotbecatloD b; hie 

Incorred by the lender (Erie, J. 



But a I 



exigible 



idf^d: (77ieair(laiii),,S(< 



IC. L. R.«09: 1 W, R. SOii Shee'g ' 

Sbee'e 4lb edit ef HanhaU on Iiuiinnc 

2B6. A hottatarj bond given to Ewcn 



XXII. Mosioi 


SEE. 








oonteM 


the 


™iidityor> 


itonnTbondJmtaaniucliaitlia 




ra«i«iAirf,A.C 


b-al, 1M3; a W. Bob. ; 7 Jni.) 








«S. A bonomij bond bolder bae a pr 




aim to tHe 


lertgegee of ■ Iblf. the bond 


avlDg 




gpioled to 


sBMwy eipemee Incnrrod to er 


ableh 






ojage:{Doi™y, ipon,Coart o 








on'aDlg«tt«lIiidei,S391.) 








293. Tbaproceada of ihlp only 


laTlng 


bee 


a paid into 


art. Sir John Hlcbol ordered Che 


Mndb 


del 


to ho pali 


I of Eb»e proceedi and tfjeeled 






the part o 


mortgagee of a ihlp toorderlherrelglit a 


H' 


be brough 


He held th.i the Conrt of Admltalty 


hJ)< 










eqnlty mg< 


applied to lor encb a pnrpose 


crnii 


ins 


before Sir 



JobD Iflchol, 
PilMhard'aC 

asa «. Bottomry bond conceited by mortgagee : (TOf Saxi 
Calnirg, a Hagg. M7, Harrlion'a Digeated Indei, 1810.) 

!93 b. Caae TelatlTe to moRg^a In fironi of bimrance 

Bond proDODDcsd fbr; (7A< Arladai, I Rob, 411, BatrlaoD'a 
Clgeet, 1844.) 

XXai. NKnuiTT. 

ily by necenlty. Tbe 



£94. A 


bott 


omrybond 


liJniUfled 


pordiaa. 




ich a bo 


1, allliongh 




.aMitalnthal 


the «ilYiu.c 








credit: (Thi 


bflfDreSI 




in Nlchol 


A-CMay. 


aai; Flit 


chat 


d'B Otgeit. 


57-67; afflm 


!94a. 


Bottomry bond 





pieperty of the ehlp and freighL Otberwiae. to Dee Lord 
StowEll'a Horde, ihlg right Df hypotbeoatlon might be em- 
ployed to the Injnryofolhercreditonof Ibethipowner; (Tlit 
BfTitji, before Sir John Nlcbol, A. C, Nov. 37, 1837; Sfiagg. 
laS: Frllchard's Digest. S7. cited In Shee'>~4th edit DfUai- 
iball on lorarance, 601.) 
291 b. Certain charges Hhlcb mult be neceaaailly paid. 



reredbyal 



ud luwud port cbargea, may be coi 

anbieqpcntly granted for larger ai 

Ool, A. C, Uarcb 1841 ; 1 W. Rob. IIS ; 1 Nota of Caaw 

lit) MO Sbae'B Tenteiden, 118,} 

191 c^ Inqairy vhat le necemry lo enable ablp to proesed 
en TOTBge. A private debt of the capula li not. though It 
ironid preTenthli returning irith the ihlp. Money requiring 
to be ptJd Ibr neceaiary atoret and wagaa at tba foreign port 
liwiihln tbe inaaoliig of Ihli toqnlry. Payment of one 
bottomry bond la a good conelderation far a new bottomry 
bond : {Doliiiiii t. Ltall, 8 Jur. 969, Harrlaon'a Digested 



It adTanclng money In 



Tided Qeceaeity for Ihe advai 



.0 inquire lata the expediency 
i (The Ltird Cochrant, J)uncan V. 
RiHTisfl BoTToiiai Bonn, 



1 at lenglh inu uteKed 
oppoeed by mortgagee, 
or algning one hlmselC 



rn loanrBnce. addenda i 






of the r 



bondgranl 



Brilish ehlp In Snglsud 

. the Admlrtlly Court: (The Ileliyalaad, A. C, 

1; SJur.N. S.ll;9; Adm. Law Dieeot, 790; 

; Shee'a 4ih edit, of Marthnll on luearaace, 

addenda iiiilL See casea aa to owners of ebip granting 

lomrybood; Prltchard'a Adm. CIgoU, 69; Shec'a Teu- 

len, 115. See iliO 31711.) 

XXV. Feuohal CKEirr. Srcuanr mo Debts. 



:nrity o 



repay hi 



id by 



decided by Lord 
Slowell. commented upon by Dr. Lushlagtoo, who hul 
been counsel in the case. The purchaser of a poraonil debt 

Hay 29, 161G; 10 Jnr. 604; 4KotesofCis«, 110; Prilobard's 
Digest, 65.) 

id by the muter of a Britlih veisal 
belonged, for repairs of his ship In 
England, Ibe bill being made payable at Itotterdun. On 
being p^ at matuiily. tbe puty In Holland to whom 
payable threatened lo arrest the ship toi Ihe debt 



2B 



DIGEST OF MARITIME LAW CASES. 



Bottomry. 



the amoaut of the. bill and indaded in it an adrance made 
at Rotterdam, bat not neoessaiy for the prosecution of the 
return voyage. In a question with a mortgagee, held that 
the bond was not valid for either sum. The court con> 
sidered the whole transaction an attempt to render the ship 
liable by bottomry for a debt for which by the law of Eng- 
land it was notprevionsly liable. 

A vessel cannot be legally hypothecated by the master for 
debts incurred before the voyage in course of prosecution. 
Otherwise personal debts by being made payable abroad 
might be made a ground for arresting a vessel; (The 
Lochiel, A. a, Feb. 21, 1843; 3 W. Rob. 45; 7 Jur. 265 ; 
Shee's Tenterden, 121 ; Shoe's 4th edit, of Marshall on 
Insuranoe, 581.) 

299. Dr. LuBhington thought that a lender on personal 
eecurity by bills which are returned dishonoured before the 
ship's departure from the port would be justified in per- 
suading the master to secure the advances by a bottomry 
bond, but any attempt to compel him to do so would vitiate 
the bond : (Tfte ffeart of Oak, A. C, March 1841 ; 1 W. 
Rob. 204.) 

300. A master cannot convert a personal security into a 
bottomry transaction : (The GawUkt, AC, July 14, 1846 ; 6 
£. & M. Cas. 370.) 

.301. The agent for a ship cannot take a bottomry bond for 
advances .previously made on personal credit of the ship- 
owner: (TheEtixabeth Fisher v. Coffey, V. Ch. C, June 10, 
1857, Shipping Gazette.) 

XXVI. Prxudm (Bottomxt), oa Mabitdib Imtbbbst. 

iSu also Na 273, 320 a, and Shee's 4th edit, of Marshall on 

Insnr. 517, note) 

303. The Admiralty Court has jurisdiction as a court of 
law and equity to consider whether the rate of premium, 
which depends on the length of the voyage, the season of the 
year and the fiuUity of obtaining money, is reasonable and 
fair ; and to reduce the amount without pronouncing against 
the bond, if on referoioe to the registrar and merchants it 
is deemed to be extravagant: (The Heart of Oak, AC, 
March 1841; 1 W. Bob. 215; 1 Notes of Cases, 114; Fritch- 
ard's Digest, 78.) 

303. Excess of charge for bottomry premium not a ground 
for pronoundng against validity 0^ bond : (TAe Lord Coch- 
rane, A.C., Jcme 21, 1844; 8 Jur. 716; 3 Notes of Cases, 
172; Pritchard's Digest, 70.) 

304. Bottomry bonds not wholly set aside by Admiralty 
Court on account of premium being excesrive ; in consider- 
ing an objection to such rate, proof of state of the money 
market required. A bond may be valid though some items 
<tf the disbursements are disallowed: (7%e Bon Accord, Vice- 
A. C, Dublin, Aug. 17, 1857, Shipping Gazette.) 

304 a. Where the rate of maritime interest bad been left 
blank in a bottomry bond at Calcutta, the court held the 
bond to be valid, and remitted to the registrar and mer- 
chants to determine the current rate of premium there when 
the bond was executed, at which rate it ought to be charged : 
<2%e Ckmge, A. C, May 4, 1857, W. Rep. 547.) 

XXVII. PUOBITT OF PATUENT. 

(See 310, 310 a.) 

306. Clainrfor cargo sold at an intermediate port to pay 
expenses or jettisoned before bottomry bond was taken, 
cannot take priority of tiie bottomry bond: (La Constant 
A. C, July 28, 1846 ; Pritchard's Digest, 93.) 

306. A bottomry bond gives way to pilotage or wages 
accruing subsequently to the date of the bond, in having 
reconrse both against the ship and freight ; the exertions of 
the pilot and seamen contribute to the realiring of fireight 
and the protection of the ship, and such liens are imposed 
by law for the preservation of the property. Case of the 
P«rcy, 3 Hagg, 403, and unreported case of the Prima 



Regent commented upon. The whole subject very exten- 
sively considered by the court; also as to assignment of 
ship or freight: (The Dowfhorp, A. C. March 24, 1843 ; 2 W. 
Rob. 79, 7 Jur. 609 ; Shee's Tenterden, 533.) 

XXVm. Prize Courts. 

307. It is contraiy to the usage of prize courts to take 
notice of bottomry or mortgage bonds : (The Ocean Bride, 
A. C, Oct 13, 1854, Shipping Gazette.) 

XXIX. PUBCHASEBS OV BOTTOMET BOHD, itC, 

(See No. 294.) 

308. An objection to a bond may come from purchasers of 
ship just as from the original owners : (The Heart of Oak, 
AC, March 1841; W. Rob. 204 ; 1 Notes of Cases, 115 ; Shee's 
4th edit, of Marshall on Insurance, 578.) 

308 a. Admfralty Court thought to have jurisdiction tn 
case of a bottomry bond taken by the British purchaser of 
a ship in a foreign country for the purpose of bringing her 
home and undertaking a new voyage. Dr. Lushington 
questions the soundness of the rule laid down by the 
authorities that the holder of a bond granted by the owner of 
a British ship in England cannot sue in the Admiralty 
Court: (The Heligoland, A. C, Aug. 11, 1859, 5 Jur. N.S. 
1179; Law Digest, 750; 1 Swabey, 491; Shee's 4th edit, 
of Mardiall of Insurance, Addenda, zxxiii.) 

XXX. Recoubse. 
(See No. 274.) 

309. In aU ordinary cases where a ship and freight belong 
to different persons, a bottomry bond should be paid by 
both rateably. 

'* The Act 3 A 4 Vict c 65, which reUeves the Admiralty 
Court of all obstacles in reqiect of mortgages, gives it power 
over the freight as well as the ship:" (2 W. Rob.; Shee's 
Tenterden, 72.) 

A bond having been granted on ship and cargo only, not 
mentioning fireight ; the proceeds of the ship were insufficient, 
but the cargo much more than ample to satisfy the bond. 
Lord Stowell, on application at the instance of the pro- 
prietors of the cargo, pronounced the fireight to be sub- 
ject to coptribution in discharge of the bond together 
with the ship and cargo. " This case shows that where the 
bondholder has by intendment of law a lien on ship, freight 
and cargo, the owner of the cargo will without the bond- 
holder's consent have the aid of the court to bring in the 
freight for contribution, and that the court will apportion 
the payment according to the respective values of the ship 
and freight:" (Dr. Luahington's comments on the case of 
the Prince Regent, decided by Lord Stowell in 1821, in the 
Dowthorp, A. C, March 24, 1843, Shipping Gazette; Shee's 
Tenterden, 125, 537.) 

310. Principles on which reconrse is to be had by the bond- 
holders against ship, freight and cargo, where three bonds 
have been granted, the first hypothecating the ship only, 
the second the cargo only, and the third hypothecating the 
ship only. The wages, pilotage and towage were ordered to be 
paid before any of the bonds out of the gross freight, and of 
the proceeds of the ship rateably : (La Con8tantia,A. C, Nov. 
14, 1845, and March 25, 1846 ; 10 Jur. 845; 4 Notes of Cases, 
285, 513, 677; Pritchard's Digest, 74; Shee's Tenterden, 
533; Shee's 4th edit of Marshall on Insurance, 588.) 

310 a. Where there are two bottomry bonds, the first in 
date on ship and freight, the second on ship, freight and 
cargo, the last bond, which has a preference, must be paid 
out of the ship and freight before resorting to the cargo, 
although the proceeds of the ship and freight are Insufficient 
to pay both bonds: (The Priecillat A. C, Nov. 3 and Dec. 2, 
1859 ; 1 L. T. Rep. N. S. 273.) 

311. A bottomry bond gives no remedy to the lender 
against ownen of ship or cargo personally; the remedy is 
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dn rem in both cases; bat when the cargo has been included 
In a bottomry bond for disbarsements at an intermediate 
port, and is taken to pay the defldency after the ship 
and freight hare been ezhansted, the merchant mast 
l>e reimbarsed by the shipowner. The case is precisely 
the same as if the master had sold part of the cargo to 
pay the ezpenseSi Case of the Orai^udine expounded : 
iThe Lard CochrcMe; Duncan ▼. Benson, C K, Nor. 1847 ; 
1 Exch. 543; 9 1* J. S4I, Ex. ; Sheets Tenterden, 100, and 
Benton r. Ihmean, 3 Exch. 644, Feb. 6, 1849 ; 14 Jar. 218 ; 
Shoe's 4th edit of Marshall on Insoranoe, 688 ; see also 
Jfo. 251 a hereo£) 

312. If the ship alone be snfficlent to answer the bond, 
there is no sa£Bclent reason for proceeding against the 
<»Tgo. "The ship is the prior fond from which the bond 
shonld be paid, the cargo the secondary; and the same 
principle would apply with equal strength to the freight as 
decided by Lord Stewell in the case of The Prince Regent.** 
The cargo maybe arrested and bail taken, bat the proceedings 
■against the cargo should then be stayed till the ship is sold, 
nnless it is manifest that the produce will be insufficient 
to meet the bond: {The Bowipart^ A. C, May 23, 1850 ; ap- 
>proTed of by J. C. P. C. Nor. 27; 1851, Shipping GazeUe,) 

XXXT. RSFZBENCS TO ReGISTEAB AMD MERCHANTS. 

313. Where the charges for which a bond is sought to be 
■enforced are excessive or there is anything contrary to the 

nsi^ea and. eostcHns of merchants, and against all sound 
principles of Jostieeaiid equity, the amount of the charges 
will be referred to the registrar and merchants, and these 
charges cat down according to their decision, subject to the 
adjudication of the court: {The Lord Cochrane, A. C, June 
^J, i844; 8 Jnr. 7IG; 3 Notes of Gases, 172; Pritchard's 
Digest, 76.) 

314. Costs in ease of reference to the registrar and mer- 
chants ; (The JEUga, A. C, Jan. 31, 1842; 1 W. Rob. 328; 
1 Notes of Cases, 305 ; Pritchard's Digest, 80.) 

XXXII. Respomdemtia Bond. 

315. The dilfiNrencein fact between bottomry and respondentia 
is, that in the one case ship and freight are hypothecated as 
well as cargo; in the latter, only the cargo. Admiralty 
Court held to have jurisdiction where the ship was stranded 
and the cargo transhipped by another vessel, to consider the 
validity of and prononnee for a bottomry bond, or rather 
bond of respondentia as it is called, hypothecating the cargo 

-&r salvage decreed against cargo, and for which It was 
.aA^sted. Bond held to be valid. The owners of a portion 
«f the cargo are liable only for a proportion of the amount 
'Of the bond, according to the value of the goods delivered to 
them : {The SuUan, A. C, Aug. 11, 1859 ; 5 Jur. N. S. 1060; 
1 Swabey, 504 ; The Law Digest for 1859, 962 ; Shoe's 4th 
edit of Marshall on Insurance, Addenda, 33.) 

XXXIII. Sale of Ship ok of Bottohbt Bond. 

316. A vessel having been bottomried at Buenos Ayres, 
was afterwards, on her voyage to this country, sold at 
Bahia. The purchaser expended a large sum in repairing 
lier and sent her to England. On arrival in England she was 
arrested by the bondholder. Bond decreed to be held valid, 
and ship decreed to be sold in liquidation of it General obser- 
vations as to continuance of liens on ships abroad. Duty of 

• consul, master, or auctioneer, in such cases. Dr. Lusbington 
said : ** If a ship is sold by the decree of a competent court, 
it may be that the purchaser takes her tree from iall lien 
whatsoever.** Where there was no necessity for a sale, 
the bondholder*s lien still attachea Foreign purchasers 
Bhoold take care what kind of bargain they make, and 
snard against liens attaching to the ship: (The Catharina, 
A. a, March 3, 1851, Shipping Gauttef see Shoe's 4th edit 

. of Marshall on Insnrance, 578.) 

317. The AdmlnUty Court diseoontenances the sale of, 



bottomry bonds: (The Prince of 8axe Coburg, before Sir 
John Nichol, A.C.,May 12, 1837, Shipping Gazette.) 

318. The circumstance that the sale of a bottomry bond 
was advertised to be made by auction does not relieve the 
purchaser lh)m the obligation to make reasonable inquiries 
as to whether the master was justified in granting a bot- 
tomry bond: (Scares v. Rahn, 3E. F. Moore; 1 Shoe's 4th 
edit of Marshall on Insnrance, 582, 1844.) 

XXXIV. Sea Risk. 
(/Sf« "Premium.") 

319. An indorsement on a charter-party, purporting to be 
a bottomry bond, not sttstained as such because there was 
no maritime risk taken: (2%< (7r«cta, A. C, March 7, 1850, 
Shipping Gazette,) 

320. A bottomry bond held to be void because no reference 
was made in it to sea risk. Costs not given, the court 
thinking it was a mistake of the drawer of the bond: (The 
Emancipation, A.C., Jan. 31, 1840; 1 W. Rob. 124-130; 
Shee*s 4th edit, of Marshall on Insurance, 577 ; see No. 253.) 

320 a. A bottomry bond to be enforced in the Admiralty 
Court must provide that the lender is to take sea risk. A 
mortgage by the master of a ship for disbursements, in- 
terest and insnrance is not valid. In construing the terms 
of a bottomry bond, the court looks to its general scope: 
{The Indomitable, A. C, April 1 and 5, 1859 ; 33 L. T. Rep. 
127, Adm.; The Law Digest for 1859, 634; 1 Swabey, 446; 
Shoe's 4th edit of Marshall on Insurance, Addenda 
xxxiii.) 

320 b. For, bottomry bonds being in the language of com- 
mercial men, and net of lawyers, should receive a liberal 
construction so as to give effect to the evident intention of 
the parties. Where the security of the lender was only on 
the freight, it was thought by the court that it implied sea- 
risk, because, if the ship were lost, and the freight not 
earned, the secnrity of the lender would have failed: (The 
Sourander, A. C, Ireland, Sept 5; Shipping Gazette, Sept 10, 
1860.) 

XXXV. Suits. 

321. No costs given in the principal cause ; and very large 
deductions being made from a bottomry bond, the bond- 
holder condemned in costs of reference to registrar and 
merchants: {The Gauntlet, A. C, May 4, 1849; 13 Jur. 
413.) 

322. The owner of a cargo having given bail for 3502. in 
an action brought by the holder of a bottomry bond, and 
the proceeds of the ship, less wages, together with the 3501., 
being insufficient to pay the bond and costs: Held, that the 
owner of the cargo was not personally responsible for the 
balance due on the bond, nor liable for the costs, which 
were in no way occasioned by him. A bondholder may re- 
quire bail to the foil value of the cargo ; if he do not, he 
must take the consequences in such a case: (The 
Nostra Signora Del Carmen, A. C, May 8, 1854 ; Shipping 
Gazette.) 

323. Question as to restraining proceedings of a bottomry 
bondholder in the Admiralty Court, where the shipowner' 
has proceeded against the charterer in another court for 
freight: (The Brilliant; Place v. Potts, E. C, April 15, 
1853; 2 C. L. R. 46; see 2 W. Rob. 561 ; Shoe's Tenterden 
126.) 

324. Case as to affidavits in proof of handwriting of 
lender, Ac : (The Sarah, A. C, Dublin, June 7, 1858 ; 
Shipping Gizetie.) 

325. In the case of a Dutch vessel, which was arrested at 
Cork under a bottomry bond, the court agreed to stay the' 
proceedings for ten days, as the consul for the kingdom of- 
which the owner was a native made an affidavit admitting 
the validity of the bond, and intimated that the owner was- 
sending over a tmstworthy agent to settle the demand : (The, 
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Albert Schuringa^ A. C, Dablin, May 16; Shipping CfazetU, 
May 31, 1856.) 

32da. Commission granted to examine witnesses as being 
a preferable mode of taking the eridence tlian affidavits, 
where the caosewas one proceeding In default: (The Sarah, 
A. C, Dublin, Jane 16, 1856 ; Shipping OazeUe.) 

XXXVL Tbansbipkemt. 
(See also No. 275.) 

326. Where it was contended that the master should have 
transhipped the cargo in preference to taking np money on 
•^ttomry, the Court observed : " In this case the master may 
not under all the circumstances of the case have seen what 
-was the precise path of duty as regards the owners of the 
4Bhlp as well as regards the owners of the cargo, and how 
their respective interests might have been affected if he bad 
taken upon himself to tranship the cargo." It would have 
been dangerous to tranship unless he saw his way clearly 
to the equitable protection of all persons concerned in the 
«hip, freight and cargo : (The Lord Cochrane, A. C., June 
^1, 1844; 8 Jnr. 7X5; 3 Notes of Cases, 172; Pritchard's 
Digest, 68.) 

XXXVII. VALmrrr of Bottombt Bond. 

(iS^e also "Arrest," 249; "Communication with Owners of 
Ship or Cargo," 257 ; "Compulsion," 263 ; " Debts," XI ; 
" Locality,*' XIX ; " Master's right to Hypothecate," XX ; 
" Personal Debts,*' 297.) 

327. A bond may be good In part and bad in part ; part 
i>eingbad does not Invalidate the whole bond: (The Heart of 
Oak, A. C, March 1841 ; 1 W. Rob. 204 ; Prltchard's Digest, 
«9; The Ocean, A. C, Feb. 5, 1846; 10 Jur.; 4 Notes of 
Cases.) 

327 a. A bottomry bond held good for a certain amount, 
but bad as regarded extra dlsburseipents for porter con- 
sumed by passengers: (Smith v. Gould, 6 Jur. 543 ; Prlv. C. 
1842.) 

327 b. To justify resort to bottomry, the advances mast be 
requisite to enable the ship to proceed on her voyage. The 
■sale of a bond advertised to be made by auction does not tree 
the purchaser from the obligation to make reasonable in- 
quiries as to the necessity for the master granting a bottomry 
4>ond: (Soares v. Rahn, 3 £. F. Moore 1 ; Shoe's 4th edit, of 
Marshall on Insurance, 582.) 

XXXVin. VOYAQB. 

327 c. Bottomry bond granted by purchaser of ship abroad 
to undertake a new voyage, held good : (The Heligoland, 
A. C, Aug. 11, 1859; 5 Jur. N.S. 1179; Law Digest, 750 ; 
<1 Swabey, 491 ; Sbee's 4th edit, of Marshall on Insurance, 
Addenda xxxilL) 

XXXIX. Wages. 

(See also No. 306.) 

328. A ship having been sold In a cause of bottomry, the 
bond being still in contest, and on her arrival in this country 
the owner, residing in Scotland, having remitted money to 
pay the wages of the crew, the court, without deciding 
whether, if not paid, the wages would have had a preference, 
refused an application to repay such money to the owner out 
of the proceeds of the ship. It is questionable whether, in 
the case of wages having been earned antecedent to the 
date of a bottomry bond, they are entitled to the proceeds in 
preference to the bondholder, because it is through the 
medium of the bottomry bond that the ship itself is saved : 
(The Janet Wilson, A. C, July 15 or 30, 18515; Weekly 
Heporter, 329; 1 Swabey, 261 ; Shoe's 4th edit, of Marshall 
on Insurance, Addenda, xxxlL; see also The WiUiam F. 
Saford, A. C, April 17, 1860; 2 L. T. Rep. N. S. 391.) 

828 a. The master of a ship having granted a bottomry 
bond on ship, cargo and freight, rendering himself personally 
liable for the money advanced, cannot, under 17 A 18 Vict 



c. 104, claim payment of his wages incurred prior to the bond 
being granted, out of the proceeds of the freight in pre- 
ference to the bondholder. Case of the MUford commented 
upon : (Hie Jonathan Ooodhue, A. C, Dec. 22, 1858; Shipping 
Gazette.) 

328 b. In the case of a French ship, which had put into Rio 
de Janeiro, in disposing of an application by the owners of the 
cargo that the proceeds of the ship and freight should be applied 
in payment of a bottomry bond granted at Rio, In priority 
to so much of the seamen's wages as were earned antecedent 
to the date of the bond. Dr. Lushlngton pronounced for these 
wages to be paid in preference, considering that the ancient 
practice of the court should be preferred to the inclination of 
his own opinion. He said that after the decision in the case of 
The Jonathan Ooodhue (22nd Dec. 1858, No. 328 a) he had 
caused a search to be made, and found no case where 
mariners' wages were postponed: (77m Union^ A. C, July 28, 
1860, 2 L T. Rep. N. S. 280.) 

329. A bottomry bond having been granted by the master, 
who was sole owner of the ship, rendering himself person- 
ally liable as well as the ship, the bond was not paid at the 
port of destination, and the ship improperly went another 
voyage. On her return to this country she was ar- 
rested in the Admiralty Court, and sold at the suit of the 
bondholder : Held, that the master was not entitled, under 
the 191st section of the Merchant Shipping Act, to his own 
wages and wages paid by him to seamen out of the proceeds 
of the ship in preference to and in pr^ndiee of the bond- 
holder. It is not competent to the master to pay wages to 
seamen without the authority of the court, and then to 
apply to the court fbr repayment of these wages out of 
the proceeds of the ship : (The WiUiam, A. C, May 7, 1858 ; 
1 Swabey, 354 ; Shoe's 4th edit of Marshall on Insurance, 
Addenda, xxxiil.) 

330. A Prussian vessel went a voyage fh>m Memel to 
Malta and Alexandria, where she was chartered with linseed 
to this country. The agreement with the crew, showing that 
this round voyage had been made under one continuous un- 
broken contract with them, and the value of ship and freight 
being Insufficient to pay the amount of a bottomry bond 
granted on the voyage from Alexandria, the crew were held 
entitled to payment of their wages, due for services previous 
to arrival at Alexandria, out of the proceeds, in preference 
to the bondholder, though the proprietors of the cargo which 
was included in the bottomry bond were thereby left to 
seek their remedy from the foreign shipowner: (The Louisa 
Bertha, A. C, Nov. 14, 1850; 10 Jur. 1006; 1 Eng. Law ^ 
£q. Jb Ad. Rep. (Press of Little, Brown and Co.) 665 ; Phill. 
303, 1719.) 

{Note by the CompHer.-^lQ. citing this case, Mr. Phillips, in 
his treatise on Insurance (sub-section 1719), perhaps draws 
his inference firom it too far.] 

331. Refusal of Board of Trade to give certificate to enable 
marshal of Admiralty Court to hand over proceeds of ship to 
purchaser. Question as to wages of deceased seamen: [The 
Mary Ann, A. C, Dec 8, 1857 ; Shipping Gazette.) 

331 a. Where the proceeds of ship and freight are insuffi- 
cient to pay the wages of the crew and the amount of a 
bottomry bond, the Admiralty Court has no authority to 
restrain seamen from proceeding against the ship for wages, 
where the owner is solvent : (The Arab, 5Jw. N. S. 417, 
Adm. ; The Law Digest for 1859, 634.) 

BOTTOMRY— Additional Cases. 

331 b. Priority of wages. Master and orew held entitled 
to payment of wages and kettle-money in priority to a 
bottomry bondholder. Ciosts decreed: (The Hendriia Oa- 
zina, A. C. Ireland, 2 L. T. Rep. N. S. 139, April 18, I860.) 

831c. Outward and homeward voyage. Liabilities arid&s; 
due firom the shipowner to the proprietor of cargo on the 
oatward voyage are not a proper sal^ect for a bottomry- 
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bond on the ship for the homeward Toyage, nnlem the ship 
can be arrested Ibr them. Bat port charges, cost of dis- 
charging the outward cargo and other necessary expenses 
Ibr which the ship is directly llablCt may be secured on bot- 
tomry for the vojrage home: (cases of The Prince Oeorge, 
4 Moore, P. C. 21 ; The Otmanli, Notes of Cases, 332 ; and 7%e 
N&rth JStar, 2 L. T. Rep. N. S. 264, commented upon ; 
The Edmond, A. C, 28th April and 19th May 1860. 2 L. T. 
Bep. N. a 192, 394, and 81st Jan. {Shipping Gazette, 1st Feb. 
1861.) 

331 d. Becoorse against ship and freight Bottomry bond 
on freight alone granted by the part owner of a ship 
abroad, the interest of all the owners being also made liable 
by it, enforced against the residue of the proceeds of ship 
in the registry of the court, so far as the balance of freight 
was insniXldait to discharge it, freight having been in part 
nndnly appropriated by the shipowners to other purposes, 
and no other claimant for the proceeds of the ship appearing. 
Dedalon expressly confined to the case before the court : 
(The S<narmder» A. C. Ireland, 21st Jan.; Shipping Gazette, 
25th Jan. 1861.) 

BOUNTY. 

332. The expectation of a bounty, which it was the prac- 
tice of the French Government to grant under certain cir- 
cumstances to vessels fishing in the Pacific, held not to be 
an insurable interest : (Devaux v. Steele, G. P. 6 Bing. N. C. 
358; Amould, 327; Sheets 4th edit of Marshall on Insur- 
ance, 81, 1840.) 

BOUNTT OR HEAD MONET. 

332 a. Bounty grsoted for Malay pirates killed in Chosen 
Boads, Chins, by boats firom H.M.S. Pt/ladei: (A piratical 
vessel, name unknown, A. C, Nov. 4, 1842 ; see Pritehard's 
Digest^ 29a) 

333. Bounty granted for 120 Serhassan pirates under 
6 Gea 4, c. 49: {Serhazzah Piratez, A.C., Feb. 4, 1845; 
9 Jur. 143; 2 W. Bob. 354; 3 Notes of Cases, 591; Prit- 
chard*s Digest, 289.) 

334. Bounty granted for 739 Sakarran pirate?. The Act 
of Parliament, 6 Greo. 4, & 49, did not require strict evidence, 
but only evidence satis&ctory to the court: {Sakarran 
Piratett A. C, April 17, 1845 ; Shipping Gazette.) 

335. Bounty paid into the Registry. of the Admiralty 
Court is never ordered by the court to be paid out to any 
party, unless the applicant has a legal title to 11, or a title 
be assumed or possessed on the part of the Crown, and the 
Crown gives its consent : (2^e Marianna, A. C, June 24, 
1845; /Slipping Gazette.) 

3S& Bounty granted to H. M.S. Samdrang, for Illanon 
pirates, near Island of GiUalo ; 350 killed : {lUanon Piratez, 
A.C., May 26, 1847 ; Shipping GazeUe.) 

337. Held that the bounty fixed by 6 Geo. 4, c 49, of 202. 
for each pirate taken or killed, and 5/. for each of those who 
escape, applies only to those on board of prahus actually 
** taken or in some way destroyed." If a prahu chased by a 
cmiaer were deserted by the crew, and left on a coast under 
the naval power of the British Government, that would be 
equivalent to capture : (fiomeo Piratieai Prahuz, A. C, 
July 10, 1849, Shipping Gazette.) 

338. Bounty granted for 240 pirates on board five Lanun 
prahns out of a fieet of eleven, captured by H. M. S. Nemetiz 
and sloop Columbine (202. for each pirate) : {Lantm Piratez^ 
A. C, July 10, 1849 ; Shipping Gazette ) 

339. Bounty granted to H. M. S. Plover, for the capture of 
two Spider Island piratical Junks in the Chineie Seas. 
(Spider Island Pirates, A. C, March 1, 1850; Shipping 
Gazette.) 

34a Definition of piracy as implied in 13 ft 14 Vict c. 26, 
a 2, and the prior enactment relative to bounties for cap- 
ttiriag pirates : (H. M. steam sloop Yirago and Th» Elixa- 



CormUh, the Magellan Pirates, A. C, July 26, 1853, Shipping 
Gazette.) 

BREACH OF AGREEMENT. 

(See Breach of Contract.) 

841. Not putting cargo on board: (Hoggett v. Exley, 6< 
Bing. N. C. 207, Harrison's Digested Index, 1840.) 

BREACH OF BLOCKADE. 
(See Blockade.) 

BBEACH OF CHARTER-PARTT. 

342. A ship, bound by charter-party to be at Constanti— 
nople by 15th Nov., there to receive orders from the con> 
slgnees,and if not arrived by that date, the consignees to- 
have power to cancel the charter-party, did not arrive tlll> 
10th Deo., and then the master could not find out his con- 
signees, although he advertised for them. After waiting till 
1st Feb. he received notice from the consignees that they 
should cancel the charter-party, as the ship did not arrive by 
1st Nov. The Jury, upon Lord Denman's direction, heldi 
the consignees liable in damages, being guilty of unreason- 
able delay in giving notice: (Whitwett v. Scheer, Court of 
King's Bench, Feb. 25, 1837, Shipping Gazette.) 

343. Deviation under a charter-party. Verdict against: 
shipowner for 105J. damages : (Dimzdale v. Smitfi, dx., C. P 
June 28, 1837 ; Shipping Gazette.) 

344. A merchant having failed to procure a cargo for a^ 
ship according to contract, the master procured another 
freight ; and the shipowner not having sustained ultimate 
loss, was allowed by the verdict of a Jury only 40c as nominal" 
damages: (Booth v. Simpzon, Northern assizes, Liverpool^ 
Aug. 17, 1837; Shipping Gazette.) 

345. Ship not in a proper condition to take in cargo, being 
leaky. Charterer held by a Jury not liable for breach of> 
charter-party: (Breed, Ac., v. Yatez, Liverpool assizes, April) 
6, 1839 ; Shipping Gazette.) 

346. Shipowner held liable to charterers for damages- 
which the latter had been compelled to pay to the owner of 
goods damaged through ship not being seaworthy, and sold 
at the loading port into which the ship put back : (Blyih, Ac. 
V. Sndth, C. P., Dee. 15, 1842.) Ditto, rule to set aside ver- 
dict discharged, C. P. Jan. 26, 1843: (see Harrison's Digest^ 
3403, also 3394 ; 7 Jar. 948 ; 12 L. J., N. &, 203.) 

347. Emigration agent who had chartered a vessel to> 
convey emigrants to New Tork, he finding them in pro- 
visions, held by a Jury liable in damages to shipowner for 
expenses incurred by vessel having had to put into an inter-- 
mediate port for supplies, the provisions having run short 
four weeks prior to the time to which they should have 
lasted. Mr. Baron Gumey left it to the Jury to say whether 
the proper quantity of provisions had been put on board as- 
required by law, in which event the ^ent would not be 
liable: (Morgan v. Brynez, before Gumey, B. and a Jury, 
1843.) 

347 a. " Breach alleged for not arriving within a reason- 
able time at place whence voyage was to be commenced. 
Plea held bad, no damage therefrom being disclosed:"' 
(Clipzham v. VUrtite, 13 L. J., N. &, 2, Q. B. 1844.) 

348. Held to be the duty of the captain to give freighter's- 
agents notice of vessel being ready to receive homeward cargo 
in a case where the freighter had no interest in the outward 
cargo: (Pairbridge v. Pace, Northern Circuit, Durham, 
March 6, 1844; Harrison's Digest, 3407, 1 Carr. & Kir. 317; 
Shee*s Tenterden, 174.) 

349. Charterers failing to furnish a cargo of guano at 
Ichaboe, the master of the ship was held entitled to take a. 
cargo of guano on his own account the profit of which 
would belong to the shipowner: (LidgettY. FtYJtanu, Ch. 
C, April 80, 1845; Shipping Gazette.) 

350. Claim for demurrage and damages against charterer 
fbr failing to furnish a cargo of oats at Limerick Doty of 
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maater, where contract is broken by charterer, to take a 
cargo at the best freight he can get, so as to rednce 
amoont of damages: (Harrit ▼. Edmond$^ C.E., May 23, 
1845; Harrison's Digest, 3410, 1 C. ft K. 686.) 

351. The charterer baring failed to proride a cargo of 
guano at Ichaboe, the ressel proceeded to, and obtained a 
freight from, St. John's, N.B. Shipowner held entitled to 
recover thefhll freight according to charter-party, bat gave 
the charterer credit for the freight from St John's : {Wol- 
ky^ Ac v. Smithy Secondaries* Coart, Nov. 26, 1845 ; Shippbtg 
Gazette.) 

352. Shipowner failing to load a ftill cargo of gnano at 
lehaboe, in eonseqnence of there being an insaffldaMy of 
gnano Uiere on the ship's arrival, held liable in damages to 
charterer, the absence of goano not an exense for the non- 
fnlfllment of the special contract; assessment of damages: 
(Hitts V. Sughrue, Secondaries* Gonrt, April 9, 1846; 
and Harrison's Digest, 8410, 15 SL ft W. 253; Shea's Ten- 
terden, 191.) 

353. Representation that a vessel had been at sea three 
weeks when charter-party was entered into held to consti- 
tute an agreement: {The Dove^ Olliee v. Booker^ C.E., Nov. 
17, 1847 : Harrison's Digest, 3404 ; 1 Exch. 416; L. J. Exb. 21 ; 
Shee's Tenterden 192.) 

354. Damages awarded for not providing a fhll cargo 
according to charter-party, from Baltimore. Construction 
of charter-party for shipment of grain : ( barren v. Peabodif, 
C P., De& 20, 1848 ; and Dec. 4, 1849 ; Harrison's Digest, 
3409, 3427; 8 an. 800; 14 Jnr. 150; 19 L. J. 43, C. P.; 
Shoe's Tenterden, 182.) 

355. Shipowner held entitled to damages for merchant 
refhsingtoshipaeargooftea at China because of eighty 
tons antimony ore used as ballast, being as alleged injurious 
to the flavour and therefore to the value of the tea from the 
Bulphureons odour emitted by it ; the ore had thick planks 
and coir matting put over it to separate it from the tea : 
{Towier. Henderson, <Crc., C. £., July 4, 1849. Da new trial 
refused, C. E., Jan. 27, 1850. See 4 Ex. 890.) 

856. Damages awarded for not shipping any tallow, the 
charter-party stipulating that a cargo should be shipped 
consisting of "tallow, deals and battens,** and only deals and 
battens were shipped, which paid a less freight than Ullow : 
{Elliot y. VoughUm, Q. B., Feb. 23, 1850; Shipping Oaxette.) 

357. Held, on the authority of Htmter v. fry, that a vessel 
being described in a charter-party to be **from 180 to 200 
tons or thereabouts," did not amount to a warranty that the 
Teasel was of that tonnage, and therefore there was no breach 
of contract because she was actually 258 tons: (WincBe, iCrc, 
▼. Barker, Q. B., Dec. 20, 1855, and Jan. 17, 1856 ; Notice of 
appeal entered ; Shipping Oaxetle.) 

358. Question of damages for not loading plaintiff's ship 
at Alexandria: {The Peter, of Berth, Beckman v Funnett, dtc, 
€. P. ; Shipping Gazette, March 3, 1858.) 

BREACH OF CONTRACT. 

359. Claim for not delivering goods at Canton or Hong 
Kong, in consequence of being prevented from landing them 
by Her Majesty's Superintendent of Trade : {Evan* v. Button, 
C. P., Nov. 9, 1842 ; Harrison's Digest, 982 ; 4 M. ft G. 964 ; 
Shee's Tenterden, 426.) 

360. The Admiralty Court has no jurisdiction In an action 
for breach of a special contract with a shipmaster for a 
voyage. It is a proper question for a jury, not for a court of 
law or equity : {The Debreczia, A. C, Feb. 1, 1848 ; 3 W. Rob. 
33 ; see Shee's Tenterden, 483.) 

361. Case relative to claim for wages and commission 
connected with the Niger expedition : {T%e Pleiad, Taylor v. 
Laird, C E., Shipping GaxctU, Jan. 2, 1856; Ditto, C. £., 
Jan. 16 and April 25, 1856.) 

362. In case of breach of contract for the sale of a ship 



the loss directly arishig thereby is the fUr amount of 
damagea. Liability of agent contracting without the au- 
thority of his principal: {Symons v. PateheU, Q. B., April 25, 
1857, Shipping Gazette.) 

363. Deficiency In quantity of cargo of bones. Evidence 
as to ordinary loss in weight of such cargoes : {7^e PetiUa, 
Rogers v. Piekfbrd, Western Circuit, Exeter; Shipping, 
OazetU, Aug. 2, 1868.) 

BREAKAGE. 
(See " BiU of Ladhig,** 223.) 

BROKER (INSURANCE). 

364. Settlement of loss In account between underwriter 
and broker held as discharging the underwriter from lia- 
bility to shipowners, there being suiBcient evidence of the 
usage of so settling being known to the owners, and of their 
authorising the broker so to settle with the underwriter: 
{Stewart v. Aberdein, C. E., Dec. 14, 1837.) 

Ditto. Rule nti< granted, C K, Jan. 17, 1838; 4 M. ft W. 
211 ; Petersdorir, 359, tit. Ins. ; Amould, 153 ; Philllpa, 2169 ;. 
Shee's 4th edit, of Blarshall on Insurance, 239. 

365. An Insurance broker or agent received an order to' 
insure wheat, subject to particular average above 10 per 
cent, and not being able to do this, effected insurance in the 
ordinary terms, free from particular average unless stranded,. 
without giving notice to the assured: held liable for losa 
arising through this breach of duty: {Callander v. Oebichs, 
C P.. Nov. 12, 1838, 5 BIng. N. C. 58; S. C. 6 Scott. 761 ; 
Amould, 179; Phillips, 1900; Shee's 4th edit of Marshall on^ 
Insurance, 242.) 

{See other caaea as to "Negligence,** 368, 370.) 

365 a. ** A broker having eflTected insurance on ship br 
orders of ship's husband, a part owner, a loss occurs, and 
claims are made both by ship's husband and another part 
owner. The broker may sustain a bill of interpleader 
between them:" {Stewart v. Welsh, 4 Myl. ft Cr. 305,. 
Harrison's Digested Index, 1841.) 

366. Insurance broker held liable for neglecting to pro- 
cure delivery of the stampad policy of insurance which he 
effected at Newcastle on a ship ; the custom of the insnrance- 
company was to give only copies and retain the stamped 
policies until a loss liappened [a practice wblch has been 
common in Scotland as well as at Newcastle], and in this- 
instance they refused to deliver up the stamp, and thereby 
prevented the assured from recovering a loss: {Turpin v. 
BiUon, C. P., Feb. 8, 1843; rule for new trial refused; 
Harrison's Digest, 2018 ; 6 Scott N. R. 447 ; 5 Man. ft Gr. 
465; Am. 143; Phil. 1892; see also 7 Jur.950; 12 L. J.,. 
N. S., 167; Shee's 4th edit of Marsh, on Ins. 242.) 

367. An insurance broker having effected insurances on. 
behalf of the mortgagor of certain Vessels, in order (as he 
was aware) to secure the debt of the mortgagee: held, that 
he had not as against the mortgagee, after the bankruptcy 
of the mortgagor, a lien on these policies in the event of 
loss, as a set-off for a general account due by the mortgagor 
to him: {Ladbrook v. Lee, V. Ch. C, March 12, 1850; Har- 
rison's Digest, 3391 ; 4 De G. ft Sm. 10&) 

368. Verdict against an insurance broker, in consequence 
of neglecting orders to injure for the loss arising on tbe sale 
of (roods (carpeting) at Gravesend, damaged by sea Avater, 
the ship, bound from London to Constantinople, having^ been 
in collision with another. The loss claimed and allowed was 
the difference between the first cost and the net proceeds, 
together with salvage and other incidental charges : ( Weare 
V. Bamett, C. E., Dec. II, 1850, Shipping Gazette.) 

3G9. Case as to right of retention of policies by Insarance 
brokers: {Bird v. Marshall, Northern Circuit, Liverpool, Aug. 
10, 1 85 1, Shipping Gazette.) 

370. Verdict against an agent for neglecting to effect policy 
of insurance on a cargo of fruit: {T/ie TTarburtot^, Cafiill, d'c.y 
v. Daicson, C. P., July 10, 1853, Shipping Gazette.) 
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BROKERS (SHIP). 

Cases relatiTe to commisdon, 371 to 373, 375 to 377, 379, 
382, 383, 386. 

Liability in respect of goods not shipped, 374. 

For freight, 378. 

For expenses on goods ontshlpped, 380. 

For damage to passengers* famitare, 381. 

For demurrage, 384. 

For flrandulent sale of cargo by captain, 385. 

371. Oommlaslon divided between two brokers where one 
proenred to the other an bitrodnction to the shipowner : 
(Omniii t. /Eoxfty, C. £. ; Shaping Gazette, Feb. 17, 1838.) 

371 ETidence given of custom of trade that person who 
flnds the vessel is entitled to eommission : (Lomond v. Smith, 
Sheriflb' Small Debt Court, Glasgow; Shippioff Oaxette, Dec. 
8.1838.) 

373. Held by a jury, that it was euitomary in London for 
broker to charge 5 per cent commission on outward fkeight 
where there was no special agreement : {Browne v. Ifaime, 
C. £., Dec. 14, 1839, 9 Car. A P. 204.) 

374. Shipbrokera who signed a false bill of lading for goods 
not shipped, fbund liable in damages : {Fovrchon v. Redhead, 
^, Q. B., Dec 19, 1839, Shipping Oazette.) 

375. A shipbroker who introduced the merchant and ship- 
owner to each other, naming the ship, which was afterwards 
chartered, was held entitled to commission, though the 
charter was executed by another shipbroker : (Burnet v. 
Boveh, dtrcL, a £., Feb, 4, 1840 ; Harrison's Digest, 95, 96; 9 
Car. * P. 620.) 

376. Commission finmd due though charter-party not used 
by owner; the charter-party containing a clause: **Thl8 
charter subject to 5 per cent, payable by the ship,*' flrom 
which Oeoswell, J. thought the jury might infer an implied 
contract to pay the commission : (Smithy. Boutcher,})iorthem 
Circuit, Liverpool, Aug. 22, 1844; Harrison's Digest, 96; 1 
C. A K. 573.) 

377. Commisston of 41 ISs. 6dL per cent found due to 
brtriier on freight of a charter-piuty fix>m Ichaboe, though 
the veswl did not get a full cargo of guano : (ffiU r.Kitc/iing, 
C. P., May 14, 1846.) 

Ditto. New trial refused. Evidence was given that ac> 

cording to andent custom 5 per cent is allowed to brokers, 

due when the charter-party is signed. Tbe Court were of 

opinion that the brokers' right to commission did not depend 

on the result of the voyage, and would not be forfeited if 

the vessel were loot or got no cargo at ali. Evidence of a 

witness, who was entitled as it were, nuder a new contract 

with tbe broker, to half the commbsion, held admissible 

under Lord DenmiMi's Act: (C. P., June 8» 1846 ; Harrison's 

Digest, 97; 3 C B. 299; 12 L, J. 251, C. P.; and tee Nos. 

382, 383, 38&) 

378. Verdict against a ship broker for freight of goods on 
which, aceording to instn^tions, he put a " stop freight" in 
the dock in which the vesael was entered, the merchants 
received their cargo over side into lighters and conveyed it 
to another dock, the stop freight did not take effect, and the 
ctMi$>ignees received their goods without paying freight: 
(FhilUpt V. Oooke, C. £., July 10, 1848. Shipping Oazette.) 

37a CommlMon due for obtaining charter-parties though 
merchants failed to fultil them: (Croziery. JIender8on,d:c, C.E., 
April 18, 1849; ditto, rule for new trial refused. Qaestion 
as to stamping of charter-purties, G. E., April 24, 1849, Ship- 
ping Gazette.) 

3dOi. Brokers held liable by a Jury for expenses Incurred 
by detention In a barge of goods out-shipped by a vessel in 
which they had promised ship-room for th^ goods: (Hart and 
Co, r. Hotchinand Ifobbs, Lord Mayor's Court, Dec. 3, 1849, 
Shipping Gazette,) 

381. Brokers held liable for damage sustained by a pas- 



senger's furniture being landed into a damp store fh>m 
a steamer: (Von Wigoden v. Cheeuwrit^, <ftc., C. S. C, 
June 11, 1850; ditto, new trial refhsed, C. S. C, June 25, 

1850, Shipping GazetU.) 

382. Shipbroker at St John's, K. B. held entitled to com- 
mlsrion fbr obtaining a charter for a ship lying at Boston, 
U. S. for a voyage from Shlppegau to England, although 
the master refused to sign it without a clause providing for 
5 per cent primage, which It was proved was not In accor« 
dance with usage as to timber freights from the British pro- 
vinces to Great Britain, though it was customary in such char- 
ters from the United States to Great Britain : (American 
case, Thompson v. Uatokezky, Boston, U. S., C. P., Jan. 

1851, Shipping Gazette.) 

383. A shipbroker must have his name inserted in a 
charter-par^ to entitle him to sue for commission on it : 
(The Trade Wind\ Kirkham v. Fernie, Northern Circuit, 
Liverpool, Aug. 21, 1851, Skipping Gazette,) 

384. A shipbroker held liable to be sued for demurrage 
where his.own name was inserted as the contracting party, 
altiiough the charter-party was signed by him ** by authority 
of and as agent for" the principal : (The Niehoku 8mirk\ 
Leonard v. Robinton and Fleming, Q.B., June 22, 1856, Ship^ 
ping Chuette.) 

385. Shipbrokera held not liable for fi-audulent sale by 
captain of cargo originally purchased In their name, but as 
agents: (Riebourg v. Bruckner, Jbc., C.P., Jan. 18, 1858; 
Shipping Gazette.) 

386. Commission on flight held to be due when charter- 
party executed: (The Coronation^ Goodiiffe and Smart v. 
Ificol, C.S.C., Sept 16, 1858, Shipping GazttCe.) 

BULLION. 

387. In awarding salvage a less sum in proportion is 
allotted against bullion than against bulky merchandise, the 
former being easily preserved : (The Emma, A C, Jane 3, 
1844; 8 Jur. 651, Pritchard's Digest, 377.) 

388. Coast guard awarded 30/. salvage for landing silver 
bullion, and saving crew by Manby's apparatus from a 
stranded ship: (The Sir Robert Peel, A. C, Dec. 8, 1454, 
2 E. & A R. 73.) 

BUTE DOCKS. 

889. The trustees of the Bute Docks held liable In com- 
pensation fjr losses in a timber merchant's business, conse- 
quent upon there not being the necessary requirements at 
the public wharf for the ordinary vessels using the port : 
(Batchelor Brothers v. The Trustees of Hie Marquis of Bute, 
Cardiff, C C, Dec. 20, 1856, Shipping Gazette.) 

CABIN PASSENGERS. 
(See ^'Passage-money and Passengers.") 

CABIN STOREF. 

(iSr«e also "Master.*') 

390. The master of a ship could not under 7 &B Vict 
a 112, a 16, sue in the Admiralty Court for cabin stores ia 
addition to wages in case of the bankruptcy of the ship- 
owner, unless the owner brought before the court advances 
made to the master to go in diminution of the wagea, and 
then the court would go into the whole question, and set off 
the one claim against the other: (The Tecumseh, A. C.,Jau. 
12, 23, and Feb. 9, 1849 ; 13 Jur. 131.) 

CABLES. 

391. Vessels loading in St Sampson's Harbour, GnemAey, 
must be secured with hempen and not chain cables: (The 
Harbour Master of SL Sampson's v. Church, Royal Couit». 
Guernsey, Jan. 31, Shaping Gazette, Feb. 4, IS57.) 

CALLING FOB ORDERS. 

392. A vessel was chartered to bring a cargo frons 
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Nyland, in the Golf of Boflmia, to a coal port, or a good and 
aafo port in the Firth of Forth, or to London, or to a good 
and safe port on the eait coaat, calling at Elsinore for 
ordera. She arrired at Elsinore on the 3rd, and on 5th Not., 
the master baring rnceived no orders through the Elsinore 
agents named in the charter-party, or otherwise, although 
inquired for of them and of several other agents, sailed 
without orders and proceeded to I^eith. Held, that he had 
remained a reasonable time, and that he was Justified in 
sailing: that he was not hound to telegraph to the freighters 
tor ordera The case in the first instance came before the 
court without a jury. Jenis, C. J. remarked, with refe- 
rence to the ship having proceeded to Leith, that if the 
charterers failed to select any of the ports in the charter- 
party, then they threw open all the ports named in the 
charter-party for the vessel to go to: (The Minerva^ Sieve- 
iiitff y. Maas, Q. B., Feb. 21, April 30, and May 14, 1856 ; 
£. C, June 8, 1856; W. Bep. 510; Harrison, 194; 
6 £1. & BL 670 ; 3 Jur. N.S. 615 ; 25 L. J. 358, Q. B.) 

CAN HOOKS. 

393. Shipowners liable for loss of cask of currants throngh 
negligence of lumpers employed by them using can hocdcs 
instead of slings in discharging from steamer, there being 
rlsic from the swell of the Thames, caused by other steamers 
lifting the barges alongside : (The Vesta^ Oebrkks v. Robinson^ 
C. S. C, Jan. 19, 1854, Shipping Gazette.) 

CANAL DUES. 

394. Usage for shipowner to pay Gloucester Canal dues 
in the ease of vessels carrying timber between Gloucester, 
NcMrport or Bristol : (noticed in CoMecUck y. IValker^ Glou- 
cester C. C, May 7, 1853, Shipping Gazette.) 

CANCELLING POLICY. 
(See "Insurance,** 1312.) 

CAPTAIN. 
(See "Bill of Lading," "Cargo," "Master," Ac.) 

CAPTAIN'S EFFECTS. 

395. Where captain's effects were insured free from particular 
average, and the ship was destroyed by fire, but a chronometer 
and some other of his effects were saved, the underwriters 
were held liable for a total loss of such tilings as were 
actually lost: (The Lion, Duff y. Maekemie^C, P., Feb. 25, 
April 17 and July 4, 1857; Harrison's Digest, 10b; 3 Jur., 
N. & 1025; 26 L. J., 313, C. P.; Shee's 4th edit, of Marshall 
on Insurance, 175, 617.) 

CAPTURE. 

(See also " Coolies," "Costs," "Restitution" and 
*• Seizure.") 

396. A king's ship being in sight is entitled to share as 
joint captor of a slayer, and especially so where there is an 
actual animus capiendi, or it is fairly to be presumed. Obser- 
yatlons on Lord Stoweil's judgment in the case of the Aritco. 
The log-book of the ship suin;ir can never be made evidence 
in its own cause. Even the log of a ship having an original 
joint interest with another one, cannot be held as evidence 
in favour of a third party: (77ie Sociedade Feliz, A. C, 
Jan. 28, 1842; 1 W. Rob. 310 and 311 ; Pritchard't» Digest, 
153 and 187.) 

397. Principle which governs cases of joint capture in 
time of war applies to cases of joint capture of vessels en- 
gaged in the slave trade generally: (TTte Sociedade Feliz, 
A. a, Aug. 2, 1843; 2 W. Rob. 155 and 156; Pritchard's 
Digest, 191.) 

396» A ship bound flrom Valparaiso to London was, on 
1st Dec. 1851, seized by insurgents or pirates, and on 28th 
Jan. 1852 recaptured by H..M. steam-ship riragOt and taken 
hack to her loading port in charge of a prize crew. The 



ownera hearing of this abandoned her to the underwriteis,. 
and claimed a total loss. She was subsequently dispatched 
to England, but having put into Fayal for repairs of damap;e 
she was there, after survey, sold by the naval officer in 
charge of her. Afterwards she was -repaired by the pur- 
chaser and arrived in England, where proceedings were 
taken in the Admiralty Court, and the sale declared 
to be yoid. Ihe Court held that, as from the mo- 
ment of the capture of the vessel until the action 
was brought, the property never was restored to the 
owners or means given them of regaining possession, the 
effect of the original capture was not altered by the re- 
capture by H.M. ship of war, and the owners were entitloil- 
to recover as for a total loss: (The Eliza Cornish^ Dean y. 
Hornby, Q B., Jan. 17, 1854 ; 2 C. L. R. 1519; 3 EIL & Bl. 
180; 23 L. J. 129, Q. a ; Arnould, 1083.) 

399. First case after war was declared against Russia. 
Gonstmction of Order in Council as to Rnasian vessels leav- 
faig English ports : (The Phoenix, A.C., Jime 21, 1851, Ship- 
ping Oaeette.) 

400. A captor of a ship is not confined to the ground 
upon which the seizure was made, but the yessel may be 
condemned on some other ground : (The Ostsee, J. C. P. C, 
March 29, 1855.) But it is doubtful whether this applies to 
a non-commissioned captor, as where a custom-house 
officer seized a ship wrongfully: (The JSKse Wihelmine, A. Cr 
Nov. 22, 1854 : 2 £. & A. R. 170 & 38.) 

401. Costs of court below allowed against captors, but not 
costs of appeal to the Judicial Committee of Privy Council ; 
and amount to be allowed for demurrage referred to regis- 
trar in the case of a neutral ship irregularly captured and 
afterwards restored : (The Ogtsee, J. C. P. C, March 29, ISd^v 
2 £. & A. R. 170.) 

402. The clause " free fi'om capture and seizure and the 
consequences of any attempt thereat," held to extend to any 
capture or seizure, whether lawful or nnlawfal, whereby the 
yessel is lost, destroyed, or damaged, and therefore to apply t<* 
tbe case of an English ship, which, in proceeding down the. 
Danube, on the 17th March 1854, was brought to an ancboi- 
in consequence of the fire of the guns in the Russian foF& 
at the mouth of the Ismail, being directed against her, and 
after she came to the firing from the fort was continuecL 
against her, she was pierced by the shot and sank : (The 
Bediinffton, PoweU v. Hyde, Q.B., Nov. 15, 1855, 5 Ell. <fc Bl., 
607; 15 Arnould 833.) 

403. A Bremen brig, having shipwrecked men belonging, 
to the Russian navy on board, whom she was conveying tt» 
a Russian port on freight, held to be a transport in the em- 
ploy of the Russian Goyernment, and consequently con- 
demned as prize: (The Greta, A. C, Hong Kong, Shippini;^ 
Gazette, Feb. 6, 1856.) 

404. Rule as to claims for joint capture not being esta. 
blished by releasing witnesses. " Being in sight " implies- 
being seen by the prize as well as by the captor, as laid 
down by Lord Stowell in the Melanie, 2 Dod. 125. A claim 
for joint capture may be prosecuted in the Vice-Admlraltir 
Conrt at Sieira Leone, though such a tribunal would pro- 
bably not be convenient orsiiUsfactory; and the fact that no> 
proceedings have been instituted there, would not prejudlee 
a claim made in the High Court of Admiralty : (The Brazil, 
A. C, Feb. 28, 1850, W. Rep. 375.) 

405. Where avessel was condemned as a prize, the sentence 
having passed by default, the parties were allowed to appeal 
within three months on paying the costs of the applicatioi), 
and giving tbe usual security for the costs of the appeal : 
(TheAtpacia, J. C P. C, July 10, 1856, Shipping Gazette.) 

406. Rule as to liability or nonliability of captors for ar- 
ticles missing from a ship of which the court decreed resti- 
tution: (The Aline r. The Fanny, A. C, Nov. 21, 1856, MT. 
Rep. 153.) 
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CARGO. 

(Sm" Heated Cargo.") 

I. MIeeellaneous, 407. 
IT. Damage to cargo, 417. 

III. Delivery of cargo^ 423. 

IV. Iioas or deficiency of cargo, 437. 
V. Sale of cargo, 434. 

I. HuciUAMBoua. 

407. Claim made against a seaman for loss of a chain 
(part of cargo), by not having a stopper in it, not sustained ; 
the blame being conddered to rest with the mate. (TTke 
Beufah, Whitechapel, C.C, Aug. 12, 1852, Shipping Gautte.) 

408. It is the master's duty to take all possible care of cargo. 
Oirner of ship liable for damage done to it by rats, though 
cats are kept on board, it being not a peril of the sea 
within theexoeptionof an ordinary bill of lading: {Levtt'oiti v. 
Dreury, C E., Nov. 17, 1852; 22 L. J. 2, Ex.; Muter's 
Executors v. Jones, Supreme Court, Cape Town, Aug. 21, 
I860, quoted In Shipping Oaxette, Oct 31, 1860.) 

409. Damage to sapanwood improperly used for dunnage, 
under casks of oil, by which the wood was damaged ; ship- 
owner held liable: (Mullet v. Zieten, Liverpool, C. C, June 
IG, 1856, Shipping Gazette.) 

410. Damage done to cargo by ship springing a leak 

while loading: shipowner liable for damage and loss of 

roarket oa part of cargo necessarily sold in its damaged 

state at the loading port: {Christie v. Trott^ C.P., July 7, 

1853; 1 W. B. 15, C.P.; 22 L. J. 101; Shee's Tenterden, 254.) 

{See 419.) 

411. Case as to liability of shipowner for damage to 
wlieat caused by insufficient repairs to ship at interme- 
diate port : (The Conqueror, Zizinia v. Knight, Galway Asdzes, 
llarch 28, 1854, Shipping Gazette,) 

412. Value of cargo on which salvage is payable. Ques- 
tion as to deduction of freight: (The John and Jeaii, A.C., 
June 27, 1854, Shaping Gautte.) 

413. Mate held liable for error in cargo-book, by which 
tlie master was misled, and signed for more goods than 
were shipped. His wages not to be paid unless the missing 

goods turned up: (The Donna Anna, Thames Police Court, 

Nov. 1, 1854, Shipping Gazette.) 

414. When a ship puts into a port in distress, the ship- 
owner is bound to take immediate steps to prevent the 
cargo being damaged : (The Jessie Miller ; Heydom v. Bibby, 
C.E., 3Iarch 1, 1855, Shipping Gazette.) 

415. A ship from North America to Cardiff with timber, 
al»andoned on the American coast, drifted to and was 
picked up and taken into Guernsey, where Lloyd's agent 
N>ld the hull and caigo— the latter for the benefit of under- 
writers, it being so much damaged that it would not pay 
the expense of reshipment Shipowner's demand for ftill 
freight per charter-party rejected : {Melhuish v. Tapper, Royal 
Court, Guernsey, March 24, 1855, Shipping Gazette.) 

416 Case relative to the liability of shipowner for loss 
of molasses by leakage through the heads of two casks 
coming off at sea: (7!A« Pioneer; Hancock v. Edwards, Bristol 
C. a. Shipping Cfazette, June 21, 1857.) 

If. Damage to CABoa 
(See "Bill of Lading.") 

417. Tea dunnaged in the 'tween decks, under directions 
of Chinese stevedores, by bamboos placed up and down 
the sides, but not nailed, held to be properly dunnaged, 
and shipowner not liable for damage: (Daniei, <to, v. 
Beadle, Jke. Reference before Thomas Henry, Esq., bar* 
rister-at-]aw,Ang. 1, 1839, iSA^Jptn^r Gazette.) 

417 B, Shipowner held liable for damage to a cask of tallow 
zeUbkK fhm negUgenee in loading: (Anderton ▼. Chegimtm, 
iMee.ftW.48l; 7 DowL P. C. 882 c 184a) 



418. Shipowner liable for damage to tea, caused by sand 
ballast being used instead of shingle, which might have 
been obtained at Canton: (Morrison v. Smith, C. P., Dec 9, 
1840, Skipping Gazette.) 

419. Sugar damaged by ship being leaky from insufficient 

caulking. Shipowner held liable: (Can^tbOi and Co. v. 

Tyson, Ac., Glasgow Jury Court, Dec. 23, \%A\, Shipping 

Oassette.) 

(See 410.) 

420. Damage to cargo received after vessel had diseliarged 
part cargo in the Commercial Docks, and before she had 
disdiarged the remainder in the London Docks, arising 
flrom a tackle breaking by the force of wind, the vessel being 
blown over, breaking her mizen-mast, and water entering the 
ports, held to be a peril of the sea within the exception in a 
bill of lading, and the shipowners therefore not liable: 
(Laurie v. Douglas, C.E., Feb. 25, 1846 ; Harrison's Digest, 
2006, 2007 ; 15 M. A W. 745 ; Sheets Tenterden, 235, 290.) 

421. A steam-packet company held liable as caniera-for 
damage to goods in a boat belonging to them which was 
being towed by one of their steamboats, in consequence of 
the steamer backing astern and coming into collision with 
the boat, to avoid collision with another steamer; the 
damage havhig been caused by the act of man : (see Richards 
V. South Coast Raiiwag, 7 C. fi. Rep.; Oaklg v. Ryde and 
Portsmouth Steam Packet Company, C.E., Shipping Gazette, 
Jan. 21, 1856 ; W. Rep. 236.) 

(Note by the compiler.— The accuracyof the account of this 
ease given in the Weekly Reporter seems questionable) 

422. Steam.shipping company held liable for damage to 
boxes of butter through want of care in discharging : (Lynch 
V. Drogheda Steam Packet Company, Liverpool, C. C, April 
11, \%66; Shipping Cfazette.) 

IIL Deliyebt of Caxgo. 

423. The shipper of a cargo purchased by him on account 
and risk of his correspondent, having givoi notice of its ship- 
ment to the latter, is not entitled by reason of any disputes 
relative to the state of accounts between them, to withhold 
delivery of the cargo, in the absence of insolvency : {Green v. 
Maitland, Rolls Court, Feb. 10, 1842, Shipping Gazette.) 

424. Delivery of goods to dock company in London, found 
by a jury to be a delivery to shipowner, who was therefore 
liable for loss through mistake in forwarding the goods to 
Calcutta insysad of Canton. 

Parke, B. and Alderson, B. held that delivery to the lum- 
pers, without the knowledge ot the master or mate, could 
not bind the shipowner. Rule for a new trial granted : 
(Evans and Company v. Nicholson, C. E., Feb. 17 and May 6, 
1842, Shipping Gazette,) 

425. Shipowner held entitled to the full flight under a 
charter-party, the jury considering that under the circum- 
stances of the case the master had acted properly In refusing 
to deliver a cargo of coals at the Government depot at Sin- 
gapore, which could be done only by means of cargo boats ; 
but leave was granted to move upon objections made by the 
freighters : (The Panic, Bates v. Johnson, Northern Circuit, 
Liverpool, Aug. 27, 1855, Shipping Gazette.) 

426. Cargo discharged on a fast day not a legal, right and 
true delivery (American case): (No. 12G. Salmon Falls 
Company v. The Tangier, U. S. CSircuit Court, Boston, July 
1, Shipping GazetU, July 22, 1857.) 

IV. Loss OB Deficixnct of Ca&go. 
(See also «* Sale, Loss by.") 

427. Ciaim tot goods thrown overboard from a steamer in 
consequence of her being overloaded. Verdict against 
shipowners: (fiarvey v. Thompson, C. E., May 13, 1837, 
Shipping GatetteJ) 

488. Claim for loss of acargo of iron on boara aTOisel At 
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Hncbor, which was sank by collision with aateuner, not soa- 
cained, as tho resscl lying in a channel through which ships 
were passing in a dark night had not a light on board, and 
did not keep a good look-out: (Yates t. CUjf of DubUn 
Mteam Packet Company^ C. £., Dec IS, 1S39.) 

Motion at the instance of defendants to have ezecntton of 
ludgment stayed till decision of a similar cmo in order to 
n\Ye opportunity for a new trial (evidence of mate being 
now obtainable) rejected. There is a great difference 
between such an application on the part of a defendant and 
of a plaintiff: (C. £., Jan. 15, 1840, Shipping OaxetU,) 

429. Claim against insurers fbr loss of goods not sustained, 
the Jury considering that they had never been shipped, 
although a bill of lading and relative cnstom-honse docn- 
iiientH were produced: (ilTvel v. Snuth, Uverpool Asstaea, 
April 9, 1840, Shipping Oaxetti,) 

429 a. Cargo deficient in weight— duty of carrier to show 
that deficiency did not arise from his negligence : {Haukes 
V. Smith, I Car. A Mar. 72, 184&) 

43a Mate held not liable for loss of a cask of wine, 
missed after discharge in the London Docks, the whole 
cargo having been delivered according to the manifest, and 
tlie mate's and dockman's tallies agreeing: (2V Jfor- 
ihionttt of Bute, Thames Police Court, Shipping Oazeite, 
March 12, 1856.) 

431. Mate held not liable for loss of two bagaof sugar 
missing in the discharge of the cargo, as they might have 
been stolen by others on the voyage, and there appeared to 
benoRfonnd for charging the mate with the loss: (27ie 
/>v«, Thames Police Court, /Stuping Gaeettet April 18, 18S&) 

432. Shipowner held not liable for loss of cargo by master 
mistaking the coast, whereby the ship and cargo were lost: 
(77ke Peneverance; Usbome ▼. MattodtSt Q. B., July 1, 1856, 
Shipping Gazette,) 

433. Verdict in favour of morehant for lots of potatoes 
from being left unprotected, except by canvas, during severe 
frost Execution stayed in order that the question, whether 
the £acts proved negligence, might be brought before the 
court: (The African, a ; SicheU t. Dixon, Q. B., Nov. 29, 1856, 
Shipping Gazette,) 

433 a. Master of ship sentenced to three years* penal ser- 
vitudo for making away with part of a cargo of com in the 
Danube : (The Ajm Jones, Western Circuit, Exeter, befbre 
Bylei, J., Dec 20^ Shipping QateUe, Dec. 22, 1860.) 

I 

V. Saia or CABfoa 

LiabiUty of insurers 434, 436, 437, 439. 

Liability of charterer, 435. 

Liability of shipowner and master, 438, 441, 444, 445. 

Sale of cargo to pay expensoi at intermediate port, 438 a, 
440, 443. 

Sale of cargo at cost Iteight and insurance, 442, 446. 
Value to be made good, 435, 438, 443, 444, 445. 
Measure of damages, 3. 

484. Underwriters held liable for total loss with salvage 
by sale of palm oil at Island of Salt, ship being sold as irre- 
pairable and casks containing oil in a leaky state, and no 
cooper to be had to repair them: (Rdd y. Na/Sme^ ^, 
Nisi Prins Court, Liverpool, Aug. 20, 1889, Skipping 
Gaxdte.) 

435. Charterer found liable to shipper for loss by sale of 
sugar damaged from being shipped in an unseaworfhy vessel 
and sold at port of shipment, having his recourse agidnstthe 
shipowner. The tocondary told the jury that finom the daim 
for the net market value expected to be obtained for the 
sugar at tlie port of destination, which was the measure of 
damages, the cost of bisurance as sought by the defiandaat 
on the ground of the sugar not having been Insured ought 
not to be deducted. Tho itmA waa aimittad to Im niian- 



worthy and therefore iminsurable: (Bickardt, Ac., v. ^th 
and Co,, Secondaries* Oflloe, Oct 4, 1839, Shipping Oazette.) 

[Note bg the OompOtft*.— The cost of the insurance ought 
never to form a deduction from the market value of goods 
at the port of destination. It is a part of the first cost ot the 
goods at the port of shipment, and is in practice included in 
the value for Insurance.] 

436. Underwriters held notli^le for loss by sale of cargo 
at an intermediate port, the vessel, which was condemned 
and sold at that port, having been uoseaworthy. at outset ot 
voyage, bting deficient in crew, standing rigging and chains, 
and the fore hold in a state of rottenness. The defendants, 
on the ground that the evidence given so clearly established 
the nnseaworthiness of the ship that if the Jury were to find 
for the plabitiff the court would set adde the rerdlct as 
against evidence, moved for a nonsuit, which the court 
granted: (American case— 2^ Boee; Jktrby r. Jackson, 
Marine Insurance Company, New York, Supreme Court, 
June 22, Shipping Gazette, July 25, I84a) 

437. Underwriters held not liable for loss by sale of a 
cargo of mahogany and logwood, which might have been 
saved and sent on to destination from place of shipwreck at 
Belize.— Tlndal, C.J., told the jury that they were to consider 
whether the captain was justified in selling the cargo from 
necessity; to consider whether It was impossible to procure 
means and money to remove the esargo, which was not of a 
perlabable nature, firom the wreck, and procure another 
vessel to convey it home. Bill of exceptions tendered: 
(West V. BeO, CF., Feb. 24, 1841, Shipping Gautte.) 

438. A vessel bound from Liverpool to Calcutta put into 
Bahia in distress^ The master sold the cargo of salt there, 
and returned to this country with other gooila In charging 
the jury, Wilde, C J. brought forward the folloiring points 
of condderatlon to determine the case, and made the follow- 
ing observations: —Could the ship have been repaired so 
as to proceed on her voyage ? If so, the party was bound to 
repair it, but not if the expense would exceed the value of 
the vessel when repaired, and the onus of proving this lies 
on him. Could the goods have been warehoused ? If so, they 
ought to have been warehoused, unless the expense of 
warehousing would exceed their value, or they were of so 
perishable a nature that if kept they would have become 
worthlesa Verdict against master and owner for invoice 
price of goods and amount of freight paid. The master 
meaning to execute his duty, but under a mistake was 
guilty of an act which amounted to a conversion of the 
plaintiff's gooda He acted as the servant of the owner, and 
therefore this action was maintainable against them jointly. 
With respect to the amount of damages, no evidence on this 
point was laid before the jury by the defendants; and as 
the amoimt of the verdict, namely, the first cost of the salt 
and the freight advanced, was not more than sufficient to 
indemnify the plaintiff for the money he was out of pocket 
there was no ground for disturbing the verdict. What the 
cargo sold for at Bahia was not a fair measure of damages : 
(The Triton; Euihanky. Nutting and Board, C. P.,Febu 19 
and 20, 1849, Sh^aping Gazette; ditto C P., April 20, 1849 ; 
7 C. B. 797 ; Shoe's Tenterden, 274.) 

488 a. Question as to setting off freight against proceeds of 
goods sold to raise funds: (Riehardson y. Dunn, 1 Gale & 
Davidson, 417; Harrison's Digest, 1841.) 

439. If the shipowner reftaaee to give bail in a salvage ease, 
and the cargo Is consequently sold at an intermediate port, 
under decree of the Admiralty Court, this is not a loss for 
which the underwriters are liable: (Ihe Hebe; Rosetto v. 
Gusmtg, C. P., May 30, 1851 ; 1 1 C. B.) 

440. A cargo of salt having been sold by the master, and 
the proceeds applied towards paying the expense of rapairs 
at InvemesB of a flkrelgn diip bound from Uverpool to 
Stettin: Held,fbaton thavoMel*ai«tiinitoUvarpQol,tkd 
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Admiralty Goart had not joxisdietioii to arrwt her at the 
instance of the shippera; they are not to be considered in 
the light of material men, but must seek their remedy from 
the foreign ahipowner in Pmssia : {The Bravo, A. C, Jane 7, 
1853, Skipping GazeUe.) 

44 1. Sale by master at an intermediate port of sea-damaged 
opium which might have been delivered at its destination in 
its merchantable character as opinm. Master held liable to 
consignees for loss. It is not enongh that the deterioration, 
being 10 per cent, woald increase to 20 per cent by for- 
warding it. If it would perish altogether by sending it on 
lis has a liberty to sell. Appeal against a verdict of a Jury 
at Hong Kong. The master had taken advice as to selling 
the opium, and appeared to have acted nnder the impres- 
sion that he was doing the best Ibr all concerned by selling 
it. At the trial some witnesses said it was better to sell the 
•qpinm, some that it was not ; but all agreed that It might 
have been delivered In its merchantable character as opinm ; 
(The Erin, a. a ; Trwtten v. Dent, J. C. P. C, June 32, 1853, 
JShtpping Gazette,) 

442. Sale of cargo at ** cost, freight and insurance,** not 
valid, cargo having previously, unknown to either ptfrty, 
been sold damaged at an intermediate port: (7^ Kexia 
Page; Hastiey. Couturier, £. C, Jane 25, 1853, Shipping 
KJazette.) 

443. When part (rf the cargo is sold by the master at an 
intermediate port, to defhty expenses of repairing the 
vessel, the merchant is not entitled to claim from tiie ship- 
owner the price which the goods might have realised at the 
port of delivery, unleas the ship arrive there. Otherwise it is 
impossible to estimate the value: {Atkineon v. Stephens, 
C E., April 17, 1852; 7 Ex. 567. Cases cited: Aloys v. 
Tobin, Oct. 30, 1804; Richardson v. Nwrse, 3 B. A Aid. 
i'37; PoweU v. Gudgeon, 5 Mau. ft & 431 ; Campbell v. 
Thompson, 1 Stark. 490; Benson v. Duncan, 1 Ex. 537; 

-3 Ex. 645; HaUett v. Wigram; see Amould, 233; Shoe's 
Tenterdea, 279.) 

{See Na 445J 

414. Coals wet by ship springing a leak sold at Lisbon 
(into which port the ship put in a leaky state), instead of 
being taken on to their destination, San Frandsco : verdict 
against shipowner for freight paid in advance and loss by 
sale. The master should have communicated with the pro- 
prietor of the coals before selling : {The Margery ; Anderson 
y. GeUUart, C. E., July 1854, Shipping Gazette.) 

445. CofBee improperly treated, and sold by agents and 
master at an intermediate port, to pay the repairs of the 
ship. Shipowners held liable in damages beyond the value 
of the ship, they having received the proceeds without 
objection, and so being privy to the sale. The claim sts- 
taiued was for the value which the cargo would have real- 
ised if it bad arrived in due course of the voyage : {The 
Jessie MHier ; Eeydom v. Bibby, C. E., March I and June 
11, 1855, Shipping Gazette.) 

(^Na44&) 

44& Contract for sale of corn in good condition, at cost, 

freight and insurance. Question as to option of accepting 

or rejecting damaged cargo of corn, and as to measure of 

-damages : {The Only Son; MoeOy v. Shaw, and^Aatc v. Mosdy, 

£. a, Dublin, May 7, 1858, Shipping GatetU.) 

CARGO BOOK. 

447. Master fined 5021 for not prodndng the ship^s cargo 
book to an ofBoer of cnstoms when reqnired: {The SaUy, 
Folioe-oonrt, Hull, March 29, 1858, aupping Gazette,) 

448. Mate held liable for conseqnences of error in cargo- 
iMMk : {17ie Donna Anna^ Thames PoUee-coart, Nov. 1, 1854, 
^Shipping Gazette.) 

(See the Act 16 Jk 17 Viet. c. 107, 1. 156.) 

GABBIAGE OF GOODS. 
. 49te Mm** Cargo '*—'*L«idiagC«ga" 



449. Goods damaged in steam-vesseL Shipowner's liabi- 
Utiesand daties: {Muddle v. Stride, 7 Car. A P. 380 s Har- 
rison's Digest, 1840.) 

449 a. Contract to deliver goods at Canton. Qoastlon re- 
lative to interruption of voyage by British Qovemment 
authorities: {Btans v. Button, 5 Scott jN. B. 670^ Har- 
rison's Digest, 1843.) 

CASK& 

450. Shipowners liable for loss of cask of currants throngh 
negligence of lumpers employed by them nring can-hooks 
instead of slings in discharging from steamer, there being 
risk from swell of the Thames caused by other steamers 
lifting the barges alongside: {The Vesta; Oebricks v. Robin- 
eon, C.S. C, Jan. 19, 1854, Shipping Gazette.) 

CHAIN, LOSS OF, BY NEGLIGENCE. 

45L Claim made against a seaman for loas of a chain 
(part of cargo) from not having a stopper in it, not sus- 
tained, the blame being considered to rest with the mate : 
{The BetOaJi, Whitechapel C. C, Aug. 12, 1852, Shipping 
Gazette.) 

CHANCERY COURT. 

452. The Court of Chancery can interfere with the Juris- 
diction of the Admiralty Court when it sees reason to do so, 
as where fraud is alleged: {The Lord Cochrane; Duncan r. 
MeCalmont, Ch. C, Shipping Gazette, March 29, 1841 : 3 
Beav. 409; Shee's Tenterden, 111.) 

CHARTER-PARTY. 

{Sh ** Breach of Charter-party '*— '^ Freight "— *" SaUiag **— 

»* Seaworthy »'— •* War." 

Miscellaneous cases, 454, 4.55 b, 455 c, 455 d, 468, 462, 463 a, 

465, 466, 470, 471, 472. 475, 477, 479. 

Breach of charter-party, 467, 476, 480. 

Construction of clauses, 459 a, 465, 471.486, 487. 

Demurrage, 455 a. 

Freight (Payment of; Ac), 453, 455, 460, 474, 478. Advance 
of, 481. 

Master's authority to procnre freight, &c., 460, 461. 

Sale of cargo, 459. 

Salvage, 466. 

Seaworthiness, 483. 

Stamp to charter-party, 457, 469, 484. 

Suits, 463, 464, 473. 

Verbal agreement, 456w 

War, 468, 476, 482. 

453. There are two modes by which a cai^o is calculated 
for payment of fireight, viz., weight and measnrement; if 
by weight, the freight is paid o^ so many cwts., if by mea^ 
sure then a certain conventional number of cubit feet go to a 
ton. In a charter-p»iiy it was stipulated that ** one-half of 
the cargo should be weight ;" the jury agreed that this 
meant weight as opposed to measurement and not as op- 
posed to lightness, and Alderson, B. held, that the proper 
construction of the charter-party, therefore, was that one- 
half of the cargo should be weight and one-half measurement 
goods : {Ridgway. dx. r, Ewbank, Northern Circuit, Liver- 
pool, April 9, 1839, Shipping Gazette.) 

454. Charter-party to take a cargo to Bombay, thereto re- 
ceive a fresh load with which to proceed to a port in the 
Thames, the merchant having the privilege on payment of 
an extra freight to send the ship from Bombay to Calcntta. 
This held not to include a contract that a cargo be taken 
from Bombay to Calcutta, and another cargo from Calcntta 
to the Thames: {The Bengal; Cockbum, Ac. v. Wright, Ae. 
a P., Jan. 17, 1840; 8 Scott. 489; 6 Bing. N. C. 223; Shee'a 
Tenterden, 178.) 

455. Action under a charter-party for a voyage oat to 
the Spanish matai, and home to the United Kingdom, with 
liberty to make an intenaediate^ paoage, not maintainable 
for payment of freight of the intannadUtte paasage aa a 
separate debt bafore the contiact to bring a cargo to tho 
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United Kingdom was completed: {Cnuier t. SmUh, 
C. Pm June 10, 1840; 1 Seott. N. R. 3M; Shoe's Tenterden 
^57. Ac) 

455 a. DamAcee allowed for detention beyond lay days and 
dsys of demnrrage : {QaUowoff t. Jatk$on^ 3 Soott N. B. 753 ; 
Harrison's Digest, 1842.) 

455 Ik When it is stipulated that the ship is to proceed to 
a port of discharge to be named, there Is an Implied agree- 
ment that it shall be named within a reasonable time: 
( Woolleif V. Reddelien, 5 M. & Qr. 316 ; 6 Scott N. R. 199; Har- 
rison Digest, 1844.) 

455 c. Charterer owner |>ro hactiee. Vessel hired for six 
months at a certain rate per ton monthly, and possession 
held to be glren np to charterer daring continuance of con- 
tract: iBOcherr. C<g>per^AlL ft Or. 602; 5 Scott N. R.257 ; 
Harrison's Digest, 1844.) 

455 d. It being stipulated in a charter-party that the Teasel 
vT'is to proceed to a safe port near Cape Town, there to re* 
ceive a full cargo, held that the charterer had no right to 
vrKhhold the name of the port, and send a supercargo to 
indicate it: (fioe t. Haeket, 12 M. A W. 724, 1844.) 

456. A yerbal agreement made between shipowner and 
merchant for employment of ship on a voyage and acted 
upon, held in equity to be equivalent to a charter-party: 
{LidgeU v. WiRiamt^ V. Ch. C, April 19, 1946 ; Harrison's 
Digest 3102 ; 4 Hare, 462.) 

457. A charter-party not being stamped, plaintiff in an 
action for damages for breach of charter-party nonsuited: 
(Macdonaid r. HigJ^fiOd, Uveipool Asslaes, before Bolfe, B., 
April 3, 1847, Shipping Gazette.) 

(See No. 484.) 

458. A bill of lading is merely a " choae in an action , and 
the assignee of such property must take it subject to all the 
equities affecting the asdgnor." The charter-party in this 
case was made between the plaintiffs and Messrs. Boyd, &c., 
who hMAttmpHeUer deposited it with Messrs. Dixon and Ga, 
bankers, as security, and afterwards became bankrupt 
Held, under the circumstances described in the report, that 
the bankers must take it suttJect to the accounts between the 
to-adventurers : (Jiastgles ▼. Dixon^ V. Ch. C, June 28, 1848, 
Shipping Oazette.) 

459. In an action for improper sale of cargo it is not neces- 
sary to produce the charter-party, where the bill of lading con- 
tains all the terms on which the goods are to be carried ex- 
cepting the rate of freight as per charter-party: (Etobank r. 
NtOting, C. P., Feb. 19 and 20, and April 20, 1849, 7 
C. B. 797.) 

459 a. In a cause for subtraction of wages, where there had 
been two charter-parties. Dr. Lushinglon, In pronouncing for 
the firdghtin the last charter-party, which was less than the 
lump sum stipulated in the charter-party previonsly ex- 
ecuted, said the court could not admit CTldence to trard 
outofthe contents of a binding written Instrument for the 
purpose of construing its terms : {The Ladp Daugkut, A. CL, 
Mays, 1849; ISJur. 521.) 

460. A charter-party executed by the master of a ship 
abroad contained a stipulation that the freight should be 
paid to McDowall and Sons, of Malta, in consideration of 
ceitain dishonoured bills for former disbursements. In order 
to secure payment of which they caused the charter to be 
made: Held, that the master can assume only the indis- 
pensable and necessary authority of procuring a freight for 
the Tcssel according to the ordinary terms, and that he had 
no right to giro creditors resident at Malta a prior right of 
payment without the authority of his prlncipaL The 
charter-party was therefore not binding on the owners or 
tbeir assignees: {The Sir Henrp WOb, A C, May 28, 1849; 
13 Jnr. 639.) 

461. The Lord Chief Baron laid the master has not power 
te dissolve a charter-party entered into between the ship- 
owner and tbo charterer, and to make a new agreement; 



but he submitted to the Jury whether the owner hod not 
ratified the dcTiatlon firom the charter-party in this esse; 
and he observed that it is the duty of the owner, as soon as 
he ascertains that the master had entered into such an agree- 
ment, to intimate his repudiation of it: (ffoimet v. JSoHt, 
C. £., June 20, 1849, Shipping Cfazette). 

461 Under a charter-party, shipowner entitled to take 
goods in space where ballast would have been stowed, if 
full space of the vessel for cargo is Idt fbr use of charterer, 
the goods occupying no more space than the ballast would 
have done: (Toate v. ffenderton, Ac^ C. £., July 4, 1849. 
Shipping Oazeite; Ditto, new trial refused, C. E., Jan. 27, 
1850 ; 4 Ex. 890; Shoe's Tenterden, 185.) 

(See No. 356). 

463. Question whether the deflondant could be sued on a 
charter-par^ not under seal, which he liad aigned as agent, 
be not having any real authority to bind the principal, and 
no interest in the charter ? In the absence of direct deci- 
sions on the point. Lord Denman was of opinion ** tliat the 
party who executed an Instmment hi the name of another, 
and put that name and his own with it on the instrnment, 
but his own name there only as agent for that other, could 
not be sued on the Instrament unless It was shown that In 
fact he was the real principal." A special action might be 
maintained against him for fUsely representing himself ss 
agent, but not an action on the contract : {Jenkins v. Sut- 
ehineon, Q. B., July 11, 1849; Harrison's Digest, 111, 3402; 
13Q.a 744; Shoe's Tenterden, 169.) 

463 a. Case relative to right of charterer under a special 
charter-party to ship other goods than those specified in 
the contract, as to measure of damages toe breach in not 
loading In terms pf contract, and aa to evidence regarding 
who was to pay for pressing wool shipped: {Cockbum, <£r. 
V. Alexander^ Q. B., Dec. 8, 1849 ; 14 Jnr. 13.) 

464. A person whose name was mentioned as agent In a 
memorandum of charter, " his responsibility to cease upon 
the shipment of the cargo," was allowed, as the principal, to 
sue the shipowner upon the contract, for not taking the 
cargo on board according to agreement The law on this 
subject generally discussed. Charter-party not under seal: 
{SdmuOt cmd Co. v. Avery, Q.B., March 1, 1851 ; 20 L. J. 229, 
Q.B. ; 15 Jur. 291 ; Shoe's Tenterden, 169.) 

465. Construction of a charter-party for a vessel to proceed 
(with liberty to take cargo) to several ports to load a home- 
ward cargo, freight to be paid only on the homeward cargo; 
seventy running days to be allowed the merchants "for 
loading, discharging and reloading :" Held, that this period 
of seventy days did not apply to the discharging at the final 
port of destination with the homeward cargo : {Sweeting v. 
Durthet, C.P., April 27, 1854; 2 C. L. R. 1375; 23 L. J. 131, 
C. P. ; Shoe's Tenterden, 22a) 

466. Charterer owner pro hoc vice. Terms of charter- 
party behig to let ship for thirteen months, he paying the 
expenses of navigation, but shipowner to pay repairs of 
wear and tear or damage : this held not to Include damage 
by rendering salvage service, and charterer entitled to the 
salvage reward : (2^ Arabian^ A, C, April 5, 1855, Sharping 
Gazette.) 

467. An insafflcieney of water for a ship to cross Sulina 
Bar does not dissolve a contract of affreighment, not being 
a peril of the sea, but a mere temporary obstmetion. Ship- 
owner liable for breach of ccmtract in consequence of master 
departing on another voyage after the expiration of his lay- 
days, and not having waited until there was sufBdent 
water over the bar to allow his ship to proceed to GaUtz, 
her intended loading port : {The Magnolia; SchUHzzi v. Derrp^ 
Q.B.,AprU24, 1855; 3 a L. Bop. 1160; 8 W. Kep. 374, 
Q. B. ; Shoe's Tenterden, 288.) 

468. Charterer held snljeet to an action for not providing 
a cargo at Odessa to a neutral ship, war wltii Bnaiin having 
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bMn declared. If the charterer did not proride « cargo 
belbre ship^s arrival, and oonld then procure none without a 
pnrduMe from Ruslan sabjects, that would diaiolTe the 
contrftot ; but after the declaration of war he might have 
famiabed a cargo the propertj of English tubjecta or of 
allies of the Crown of EnRland: (E^porito r. Bowden^ Q. B., 
AprU 38, 18M; 3 C. L. R. 1167; 3 W. Rep. 4M; 
Sbee^a Tenterden, 437 ; 4 E. A B. 963.) Judgment roTersed 
by Exchequer Chamber, May 1 and 29, 1856, W. Rep. 
732. Eflbet of war upon commercial interconrae, &c., Tcry 
fully treated of, with comments on sundry cases. 

{See 482 hereof.) 

469. In an action for not ftilfllling the conditions of a 
charter-party, it was objected that the copy of the charter- 
party produced was not stamped (accordintr to 5 A 6 Vict, 
c 79, s. 21), and the court sustained an objection that there 
was no sttlBcient proof of the loss of the original, or of the 
original ever having been stamped, so as to let in secondary 
evidence : {The Emilie; Chtmadeue r. CarroJJ^ G. P., Dec. 13, 
1855, Shipping Oazette.) Ditto new trial granted, the court 
thlnUng that, under the circumstances, secondary evidence 
of the contents of the documents sltould have been ad- 
mitted: (C P., May 7, 1856; Harriaon*s Digest, 281; 18 
C. B. 36; 2 Jur. K. S. 474; 25 L. J. 216, G.B.) Rules of 
law as to the subsequent stamping of charter-parties in 
compliance with 6 A 6 Viet c. 82, & 34, and their reception 
as evidence: (see G^reen (app.) v. Jona (reap.), 8 Ir. Com. 
Law R. 338; the Law Digest for 1859, p. 460.) 

470. A Teasd wasdiartered on 22nd Sept 1854 to load a 
cargo of grain at Limerick, the contract being that she was 
to arrire within a reasonable tbne; the vessel did not reach 
the Shannon nntfl Ist April, and on the 11th the master in- 
timated that she was ready to load the wheat, which the 
crasignees refosed to do, as they had chartered her in the 
expectation that she would be ready to load by the end of 
the year, and she was now useless tor the intended service. 
Charterers found liable in damages to shipowner: (7%e 
Elizabeth; Hunt ▼. Usbome^ C. P., Shipping Oazette, Feb. 22, 
185Gl) Ditto, new trial refused. The Court held that the 
term "reasonable speed" meant generally reasonable speed 
for sailing to Limerick, without reference to the corn trade ; 
and that in the absence of express stipulations, the person 
who Is to provide the cargo takes the risk of the vessel not 
arriving at Uie time he expects : (C. P., Shipping Oazate, 
Hay 21, 1856; H. 232; 18 C. B. 144; 25 L. J. 209, C. P.) 

471. Case as to liability of merchant in damages fbr delay 
in loading a cargo of coke at Sunderland, also as to custom 
of that port Conatructionofthe words"tobe loaded with 
all possible dispatch and in her regular turn :'* (The Fore- 
runner^ Hudson, Ac T. CkmenUon, ^, Northern Circuit 
Liverpool, April 4, 1856; ditto C. P., Shipping ChO/tUe, June 
4, 1856, nx 132, 18 C. B. 213; 25 L. J. 284, C. P.) 

472. Vessel chartered to proceed on a voyage with " con- 
Tenient speed." Effect of non-compliance with this stipula- 
tion : {The Deminka ; Tarrahoehia v. Hicke, Ac, Western Cir- 
cuit, Gloucester, Sfapping Gazette, April 9, 1856; Harrison's 
Digest 231 ; 1 H. A N. 183 ; 26 L. J. 26, Ex.) 

473. Held, that an action of foreign attachment would not 
lie where the charter-party had been made at Sydney, but 
the breach, which formed the subject 'matter of the action, 
had occurred at Valparaiso, beyond the jurisdiction of 
the court: {Roys, dx., v. SmitJi, Sydney Supreme Court 
Feb. 28, Shipping Gazette, May 26, 185&) 

474. Where a diarter-party for a ▼oyage from Sundswall 
to Sonthampton stipulated that the shipowner should re- 
ceive the highest rate of fkrelght which he could pntve to 
have been given at that time to other vessels for the same 
'^7^^ It was held that this could not be taken to include a 
voyage to London as being the same Toyage. Question as to 
•Ppeal l^om the decision of the Court of C. P. with reference 



to the meaning of a mereantlle word: {Qeffier t. C(9per, E. 
C June 14, 1856; W. Rep. 644.) 

475. Where a ressel was stated in a charter-party to bo 
**of the measurement of 180 to 200 tons or thereabouts,'* 
but which afterwards prored to be 257 tons, it was held that 
this was not a condition precedent, and the description not 
a warranty entitling the charterer to rescind the contract : 
{The Avanee; Wtndii, Ac v. Barker, E. C, Shippimr 
Gazette, June 20, 1856, lb. 232; 2 Jur. N. S. 1069; 27 L. J. 
349, Q. B., Ex. Ch.) 

476. A charter-party contained a clause that in case of 
war the defendant should load at Constantinople instead of 
Odessa: Held, that this implied war between Russia and 
England, by which the contract would be dissolved, and not 
war between Russia and Turkey, though it rendered war 
between Russia and England imminent When the mer- 
chant says he haa no cargo, and that there is no use of the 
captain remaining, the captain may treat it as a breach and 
sail away ; but when he still insisted on the Ailftlment of the 
contract, and remained until war between Russia and 
England was declared ; held that there was no breach of 
contract Evidence to justify a new trial must be reasonable 
evidence, not that upon which the jury might only conjec- 
ture : {77ie RoUa ; Avery v. Boteden, £. C., Nor. 12 and 26. 
1856; Harrison's Digest 233, 1856 ; 26 L. J. 3, Q. B., Ex. 
Ch. ; 5 El. & BL 714 ; 1 Jur. N.S. 1167 ; 25 L. J. 49, Q.B.; 
Harrison's Digest, 197, 1857; 6 EIL A B1. 953; 3 Jur. N.S» 
238 ; 26 L. J. 3, a B. Ex. Ch. ; W. Rep. 93.) 

477. Default In providing insufficient cargo of guano 
through regttlationa of Peruvian government as to granting 
pass for vessel to proceed to Chincha Islands only on con- 
dition that more guano should not be ahipped than would 
make her draw eighteen and a-half feet water: {Kirk v. 
Oibbs, Harrison's Digest 196 ; H. & N. 810 ; 26 L. J. 202, Ex. 
1857.) 

478. It being stipulated that a higher rate of ft«ight 
should be given if a vessel sailed for the Chincha Islands 
within twenty-one days after her arrival in Australia, and 
the vessel having got under weigh with an insufficient crew 
in consequence of desertion and insubordination of the 
seamen, and having been compelled by the rest of the crew 
to return to Sydney, where she was detained beyond the 
twenty-one days: held, that the sliipowner was not entitled 
to the higher rate of Areight: {Sharp r. Gihhs, Harrison*^ 
Digest, 196, 1857; 1 H. fc N. 801.) 

479. There being a clause in a charter-party, ** vessel to 
sail on or before 15th March next'* the broker subsequently * 
to signing it inserted in themargln the following, to come after 
tlie words "March next," ** wind and weather permitting, 
with cargo or in ballast for ship's benefit ** The merchant 
refttsed to accept the charter with such alteration, and it 
was held that the contract waa voided by the alteration : 
{Croockurt v. Fletcher, Harrison's Digest, 196, 1857 ; 1 H. A 
N. 893; 26 L. J. 153, Ex.) 

480. Breach for not loading cargo. Rule for new trial 
because of verdict being agidnst evidence, and damages too 
low, but plaintiflT to relinquish costs of first trial : ( WUson v. 
Hicks, Harrison's Digest, 197; 2 L. J. 242, Ex. 1857^ 

481. Charter-party containing a clause, " Cash for ship'a 
disbursements to be advanced to the extent of 3007., fi-ee of 
interest, but subject to insurance and commission; the 
freight to be paid on unloading and right delivery of cargo.*' 
Held, that the advance was a part payment of freight, and 
not recoverable by the charterer from the shipowner when 
the ship waa loat: {Hicks v. Shield, May 1, 1857 ; Harriaon'a 
Digest 199; 3 Jur. N.& 715; 26 L J. 205, Q. B. ; W. 
Rep. 536.) 

482. War being declared against this country puts an end 
to a contract which cannot be performed without trading 
with the Queen's enemle& Question as to breach of con- 
tract before declaration of war ; and bbatrvatlo^ as to 
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effeet of war on eommercUl intercoane, Ac : {Etpoiito 

T. Bowden, E.G., Uay 1 and 29, 1857 ; Harrison's Digest, 

197 ; 3 Jnr. N.& 1209 ; 27 L. J. 17, Q.B. Ex. Ch. 77ie 

Lavinia; Borrkk, Ac, t. Bviba, i£rc., C.P., Jone 5, 1857, 

SMj^ping QazeUt,) 

(See 464 hereot) 

483. The words ''being tlglit, staonch, and strong" are 
not a warranty that the vessel is so at the date of signing 
the Charter-party : {The Cottier (s.) ; Sydney, Ac v. Nicol, 
Home Circuit, Croydon, Aug. 14, 1857, Shipping Gazette.) 

484. Whether recovery can he had on a charter-party 
stamped out of time : (The Josephine; Jones v. Green, Q. B. 
Dnhlin, Nov. 16, 1857, Sk^aping GazeUe.) 

{See No. 457.) 

486. Held by a Jury that the usual memorandum in a 
charter-party for an intended voyage—** A commission of 
5 per cent, on this charter to be paid to Hibbert and Co., to 
whom this vesselis to be addressed, on her return to London,'* 
is part of the contract, binding the ship to be consigned to 
the broker on the homeward voyage, and entitling him to 
commission on the homeward fireight : {HUbbert T. Owen and 
another, C.P., July 6, 1858, Shipping Gazette,) 

486. Construction of clauses "sliip coppered now at 
anchor in this port," and "to sail with all convenient 
speed.'* Distinction between the latter cUuse and an agree- 
ment to sail on a given day. The Court said : ** It is ex- 
tremely desirable that the law regulating the construction 
of mercantile contracts and the remedies for the breach of 
them, should, as much as possible, proceed on the same 
principle in all parts of the world; and especially that this 
uniformity should prevail in respect of this country and its 
dependencies: {The Sextue; Dimech v. Corleit, J. C.F. C, 
July 14, 1858, Shying Gazette.) 

487. Construction of clause to pay " I2s. freight'* held to 
mean 12«. per ton: {The Lord Nelson; Alexander v. Lefemre, 
Newport, C. C, Sept 16, 1858, Shipping Gazette.) 

CHARTERED FREIGHT. 
(^« "Freight") 

CHARTERERS. 

488. In assessing damages because of loss by sale of 
sugars sea-damaged at the loading port, through the un- 
seawortby condition of the vessel : held, that Arom the 
market value of the sugars, insurance was not to be de- 
ducted : {Rickards and Little v. Blyth and Co., Secondaries' 
Office, Oct 4, 1839, Shipping Gazette.) 

489. Charterer employed as agent to effect contract, 
which he signed in his own name, for carriage of goods, 
held entitled to sue shipowner for damage to the goods 
(machlna7), because of negligence in shipping them: 
{Cooke V. Wiison, C. P., Nov. 11, 1856; Harrison's Digest, 
195; 1 C. a, N. S., 153; 2 Jnr. N. S. 1094; 26 U J. 15, 
C. P.; W. Rep. 24.) 

49a Liability of charterers to shipowner fbr freight paid 
by them to a shipbroker who became bankrupt, without 
having paid It to the shipowner : {The Assyrian ; NieoU v. 
GUmaft, Jte., Q, B., July 4, Nov. 4 and 15, 1856, Shipping 
Gazette.) 

491. Charterer found liable for coals supplied to ship on 
his personal credit, also for costs: {The Usk (a), A.C., 
Dublin, Jan. 7, Shipping Gazette, Jan. 23, 1857.) 

CINQUE PORT& 

492. Exemption of vessels trading from Cinque Ports, fcc, 
to London from rule compelling vessels to take a pilot on 
board: {WUliams v. Newton, C. £., Nov. 20, 1845; 14 M. 4s 
W. 747.) 

493. Jurisdiction of High Court of Admiralty, Admiralty 
Court and Commissioners of Cinque Ports, in cases of sal- 

• Yage happening within boundaries of Cinque Ports. Effect 



of Merchant Shipping Act, 17 * 18 Vict. c. 104, ss. 460 and 
476, upon jurisdiction of Admiralty Court, where service is 
performed within three miles of the coast, and demand does 
not exceed 2002.: {The Maria Lwisa, A. G^ Feb. 28, 1856, 
W. Rep. 876.) 

CINQUE PORT PILOTS. 

494. Power of Trinity House under 6 Geo. 4, c 125, and 
16 ac 17 Vict c. 120, to revoke licence of Cinque Port 
pilot on account of dmnkenness: {Reg. v. The Master, ix.^ 
of the TrinUy House, Q. B., Nov. 24, 1855 ; W. Rep. 124.) 

CLASSinCATION OF SHIP. 

495. Jnry trial relative to liability of seller In damages for 
loss of the services of a vessel while under repair, which 
was guaranteed to chiss seven years, A 1 in Lloyd's Regis- 
ter, but which was found on receipt of the certificate of 
daadflcation, aftor the ship had sailed on a voyage, to have 
been classed A 1 fbr only six, instead of seven years: {The 
SaXdanha; Raines v. Gibbs, before Martin, B., Northern Cir- 
cuit, Liverpool, Shipping Gazette, April 11, 1856.) 

496. Purchaser of a share in a ship which the sriler re- 
presented would class seven years A 1 in Lloyd's Register,, 
held entitled to recover from the seller the differmce ii> 
valae In consequence of her classing only four years A I , 
which difference in valna had been already recovered by 
the seller from the shipbuilder: {Tite Wild Wane; ManifolS 
V. Taylor, Liverpool C C, Oct 16, 1856, Shipping Gazette.) 

CLEANING OUT SHIPS FOR TREASURE TROVE. 

497. Scrapers or lumpers engaged to clean out a ship are 
not entitled to the sweepings of cargo, such as loose 
cowries, found on board in doing It and the master has 
not power to agree that they shall be so paid with property 
belonging to the merchants : {TTie Bengal ; Matthews v^ 
Smith, Whitechapel C. C, Feb. 28, 1856, Shipping Gazette.) 

COALS. 

(5te "Barge.") 

498. Appeal from decision of County Court. Case relative 
to demurrage under a charter-party to load coals and cok& 
in the Tyne. New trial ordered, on the gronnd that the 
County Court should have admitted evidence as to what, 
according to usage, is understood In the Tyne by the words- 
" regular turn of loading :" {The Tyiton; Leidemann r. Schultz, 
C. P., Nov. 8, 1853; 1 C. L. Rep. 87 ; 23 L. J., 17, C. P.; 
Shoe's Tenterden, 196.) 

499. Claims for demurrage. Usual rate of discharging 
cargoes in the Pool, in the river Thames, fbrty-nine tons 
per day: {The William; Robinson v. Adler, Q. B., Jane 25, 
1853; The Alexandria; Sinclair v. Shield, Q. B., May 12,. 
1855, Shipping Gazette.) 

500. Coals must be shipped within a reasonable time, If 
no specified time is mentioned in charter-party, but only 
"to load in regular turn, as customary :" (77k« Atlas ; Dye 
y.Eggleton, Northern Circuit Newcastle, March 2, 1854; 
Jngledue v. Calderon, Northern Circuit Liverpool, Aug. 26, 
1854, Shipping Gazette.) 

501. Coals being damaged through vessel havlntc to put 
into an intermediate port and tliere discharge and repair, 
in consequence of being in an unseaworthy condition when* 
she sailed, shipowner held liable: (Tfte Sophy; Magnus v. 
Fairbrass, C. P., Dec. 20 and 22, 1856, Shipping Gazette.) 

502. Question as to constructive total loss of coats allegf^l 
to be so deteriorated as not to be worth sending on : ( The 
FmtndUng; ffeald, iec v. PiekersgiU, Northern Circuit New- 
casUe-Hpon-Tyne, March 11, 1857; Ditto, Q. &, April 18, 
1857, Shipping Gazette.) (See also ** Freight," No. 1204.) 

COAL TRADE. 
(And see *" CoUiers,*' 515.^ 

503. Usage to allow demurrnge, and also for balk days,. 
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that if, dajs on which tiie whippen are oa board and paid, 
bat nnemployed, owing to defanlt of the merchant: 
iffomt, dio. Y. Corift i^c, Q. B., J1U7 5, 1837, Shipping 
Oazette.) 

604. Mate of a oollier fined SI, for refusing to remove the 
veaael from the Pool after having received written orders 
from the liarbour master to do so; (The Demerara^ Thames 
Police, Mijtpmg Qazette, July 19, 1837.) 

50S. Master of a oollier fined 6^ for illegally passing the 
collier detention fiag at Greenwich : (TheJ>emerarat Thames 
PoUce, Shipping Oautie, Jaly 19, 1837.) 

606. Master of a collier fined a mitigated penalty of 40«. 
for removing his ship from the collier tier at (zravesend to 
the Pool without leave of harbonr master : {The Penaher^ 
Thames Police, Mipping Gazette, March 32, 1839.) 

507. Demurrage lonnd dne, on proof that it was unusual 
to employ only one cart, as had been done in unloading coals 
from a sloop; notice having been given that such a charge 
of demnrrafi^ would be made if greater expedition were not 
nsed: (Johmon^ 4^. v. Bell, YorlEshire Nisi Prins Court, 
March 19, 184Q, Shipping Oaxeiti.) 

508. Freight stipulated in bill of lading to be payable "as 
usual," held by a jury to imply a settlement according to 
usage in the Scotch coal trade in liondon in tlie following 
terms { Cash to master for necessary disbursements while 
discharging I U. 3dL of the amount in cash on next market- 
day, and then a bill at two months or sixty days for the 
balance: iBctrrii v. limberley, C. E., Dec. \2, 1840, Shipping 
Gagetie.) 

509. Demurrage held not to be dne for delay in dis- 
charging cargo of coals owing to ship not being in a berth, 
the charter-party stipulating that the cargo was to be dis- 
charged " when she was ready to unload, and when her 
turn came," or **in turn to deliver:" (Robertson v. Jaekion^ 
«^£., C. P., Feb. 26, 1845, Shipping Gazette.) Rule nizi 
granted for a new trial, on the ground of the InsufBciency 
of the evidence brought forward to establish a usage as to 
the meaning given to these words: (C. P., April 18, 1845; 
Harrison's Digest, 1692, 3437 ( 2 a B. 413; Shee's Tenter- 
den, 196.) 

510. Master fined SI and 10«. costs for employing men to 
discharge cargo, they not being registered coalwhippers, or 
the crew of the vessel, or (tonafld^ servants of the owner of 
the cargo: (The niga, Thames Police Court, Oct. 1, 1855, 
Shipping Gazette.) 

511. In a case relative to demurrage a Jury considered 
that at Swansea the "stemming at the drops was regulated 
by the stemming in the merchant's office, and that the 
stemming in the merchant's books regulated the loading of 
vessels in harbour:" (The JSllen; Barradk v. Powell, Swansea 
C. C., Shipping Gazette, Nov. 21, 1855.) 

512. Meaning of the expression in a charter-party " to 
load in regular turn as customary " at Sunderland, and 
question as to customary mode of loading vessels: (The 
D^fenderi Prott v. SiHmann, C, P., Shipping Gazette, July 11, 
185&) 

COAST GUARD. 

SI 2 a. Salvage awarded to coast guard for landing a large 
quantity of silver bullion from a stranded ship, and saving 
the crew by means of Manby's apparatus. Although it is 
their duty to render such service, they are entitled to a sal- 
vage reward: (The Sir Robert Peel, A. C, Deo. 8, 1854 ; 2 E. 
& A. 11.73.). 

COASTING TRADE. 

512 b. A vessel employed in voyages in the foreign trade, 
on her return from Calcutta to London, making a voyage 
in ballast from thence to Liverpool, h^ld not to be in the 
coasting trade within the meaning of the Liverpool Pilot 
Act, 5 Geo. 4, c. 73, s. 25 (which allows " ships in ballast in 
the coasting trade" to proceed without a pilot), so as to 



exonerate her firom taking a pilot; owners therefore ex- 
empted fh)m damage by collision through sole fault of pilot : 
(ITu Agrieola, A.C., Jan. 3t, 1843; 2 W. Rob. 10; Pritehard's 
Digest, 281; Maude and Pollock's Compendium, 120.) 

512 c. Question as to insnranco on a vessel in the coasting 
trade makhig a voyage from Liverpool to London, on her 
way or with an intention to send her to St. Petersburg : 
(Be(imanY, Smith, C. £., Deo. 20, 1844.) 

COASTING VESSEL. 

512 d. The Ramsgate Harbour Act, 32 Geo. 3, c. 74, im- 
posing certain rates and duties on vessels passing Ramsgate, 
declares *'that no coasting vessel or fisherman shall pay the 
duty oftener than once a year." A vessel reguUirly employed 
in bringing from Jersey to England oysters purchased at 
Jersey, held not to be a coasting vessel or fisherman within 
the meaning of the Act : (Shepherd v. Bills, C. £., April 23, 
1855, Shipping Gazette.) 

(See No. 515.) 

COKE. 

513. Demurrage not allowed on a coke-laden vessel, which 
arrived at Gravesend and waited there by order of the har- 
bour master for a meter about eleven days, when she was 
brought up the river to the wharf (the Pool), her arrival 
being held not to have taken place till she came alongside 
the' wharf, which was the usual place of discharge. Rule 
for new trial refused: (Kelt v. Anderson, C. £., Nov. 8, 1842; 
Harrison's Digest, 3436; 10 M. & W. 498 ; 12 L. J., 101, Ex.; 
Shee's Tenterden, 222.) 

514. Case as to liabQIty of merchant in damages for delay 
in loading a cargo of coke at Sunderland; also as to 
custom at that port Construction of the words " to be loaded 
with all possible dispatch and in her regular turn:" (The 
Forerunner ; Hudson, die. v. Clementson, <£re.. Northern Cir- 
cuit, Liverpool, April 6, 1856; Ditto, C. P., Shipping Gazette, 
June 4, 1856; lb. 232; 18 C. B.213; 25 L. J. 234, C. P.) 

COLLIERS 

515. Colliers employed In the coasting trade, in carrying 
coals f^om Sunderland and other places to the ports on the 
south coast of England, and passing by Ramsgate, are liable 
to pay Ramsgate harbour duty only once in each year : 
(Sharp V. Shepherd, C. E., Nov. 15, 1855, Shipping Gazette.) 

(SImNo. 512 d.) 

COLLATERAL SECURITr, 
(See **Bottomry,"254, 287.) 

COLLISION. 
1.— General Principles and Miscellaneous Cases, 516 to 731 
Equal Division of Damages when both Ships in 
fault, 632 to 545 b. 
2.— Abandoning Ship, 546 to 548. 
3.— Aground (Vessel), 549. 

4.— Anchor, and Vessels at Anchor, 550 to 564, and 811. 
5.— Arrest, 565 to 567. 
6.— Bail, £68. 
7.- Cargo, 5G9, 569 a. 

Charterer Owner pro hoe vice, 517. 
8.— Collision Clause, 570, 570 a. 
9.-'Consequential Damage, 571 to 572, 596. 

Costs in several Actions. 666 a. 
10.— Captain or Crews' misconduct, Ac, 572 a to 574. 
Damage done not particular average, 545 a* 
Demurrage, 592, 594, 595 to 598, 600, 604. 
II.— Evidence, 575 to 580. 
12.— Fishing Vessels, 581. 
13.— Foggy Weather, 582. 
14.— Foreign Vessels, 583 to 588, 668, 711. 
15.— Foul Berth, 589, 590. 

Furniture (Ship's) out of order, 521. 

Giving way : see sect. XXXI., "Rules of the Sea," 778 a. 
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1&— Identify, 591. 

17.— Indamnity (Prlnciplef oOt 592 to G04 a. 
J 8.— Inevitable Accident, 606 to 618. 
Inanrer's Liability for, 545 a, 834. 
Interest, 595 a. 
19.— Jury (Verdict of). 619. 

life (Loss of) : see the titles "Life" and <* Personal 
Injury." 
20.— Lights: 

In ships at Anchor, 620 to 631. 
Foreign Vessels, 632. 
Sailing Vessels, 632 a to 65a 
Steamers, 650 a to 654. 
21.— Limitation of Shipowner's Liability, 655 to 668 a. 
22.— Loolc Oat, 669 to 671. 
23.— Lying To, 672, 673. 
24.— Merchant Shipping Act, 674. 

Misconduct : see sect 10 and 11. 
25.— Mortgage, 675. 
2&— Negligence, 676 to 678. 

27.— Farticnhir Average on Ship, 679, and seo 545 a, Note, 
Passage Money, 665. 
Personal Injnry : see that title, 1604. 
28.— Pilot on Board, 680 to 703. 

Press of Sail (Improper), 812 to 820. 
29.— Qaeen's Ships, 704 to 705. 
30.— Reference to Registrar and Merchants, 706 to 710, and 

see 595, 596, 599, 600, 604. 
31.— Roles of the Sea: 

Foreign Vessels, 711, 712. 
Saahig Vessels, 713 to 777. 
Sailing Vessels and Steamers, 778 to 800. 
Steamers, 801 to 810. 
Running down CUinse or Collision Clause, 570, 570 a. 
Secondary Collision, 522. 

Shipowner's Liability for Damage caused by Negli- 
gence of Master and Crew, 569. 
82.— Slipping from Anchor, 811. 
33.— Speed (Improper), 812 to 820. 

Statutory Regulations, see sect. XXIV., 674, &e., and 
sect. 31, 753 to 756. 
34.— Steamers, 821 to 823. 
35.— Suits, 824 to 843. 
36.— Sunlcen Vessel, 844, 844 a. 
37.— Thames (River), 815, 845 a. 
38.— Tow (Ships in), 846 to 849 a. 
39.— Transport Ships, 850. 

Value, 17, 595, 597, 600, 657, 660. 
Warping down River, 517 a. 
Weather (State oOi 523. 
40.-Wilful CoUision, 851, 851 a. 

I. Genebal Pbinciples and Miscellaneous Cases, 516 to 
531— Equal Division or Damages wben botb Sbips abe 
IN Fault, 532 to 545 b. 

516. One vessel having done as she was told by the other 
to do, the latter was found in fault for not following up 
the necessary measures to prevent a collision : (7%e Carolut, 
before Sir John Nichol, A. C, May 10, 1837, 3 Hagg.) 

517. Case relating to charterer being " owner of a ship 
pro Mc vice," the shipowners having the appointment of the 
master and crew, who were paid by the charterer. Ship- 
owners held liable for damages found due on account of 
negligent collision. Question as to liability of charterer : 
(Fenion v. Dublin Steam Packet Company^ Q.B., Nov. 21, 
1838; 1 Per. A Dav. 103; 8 Ad. ft £1. 835; Shoe's Tenter- 
den, 42 ; Maude ft Pollock's Compendium, 1st edit 305.) 

517 a. A collision being caused by a vessel being warped, 
or any other particular mode chosen to take her down a 
river, wliich renders it difficult to avoid a collision, the 
party adopting such a course must risk the contingency : 
me Hope, A. C, Jan. 31, 1843; 2 W. Rob. 8; Pritchard's 
Digest, 137.) 



518. In oolUalon cases it is not of the least oonseqnenoe 
which vessel strikes the other. The true qnestioa is, who 
is to blame? {The Jamet fTaf^ A. C, March 9, 1844. See 
No. 778.) 

519. Claim for damage not sustained on the ground that 
even assuming the identity of the ship prooeeded against, 
there was no proof of improper seamanship or want of due 
care on her part In entering the river Humber for safety 
during night i {The Bolina, A. C, June 29, 1844 ; 3 Notes 
of Cases, 209 ; Pritchard's Digest, 123.) 

520. The burden lays on any party setting up as a defence 
that he was Justified from necessity In departing fiom an 
ordinary rule, to prove the necessity: (2%e £den, A. C, 
Deo. 13, 1845 ; The Twentp'ttinth qf May, A. C, May 28, 
1846, Shipping Gazette.) 

521. An allegatioa that a eollision was caused by the 
chains or any part of the furniture of a vessel gettUig out of 
order by accident, without the intervention of storms, and 
when the ship was sailing down the Thames with a fair 
wind, can never be considered by the court to be a good 
defence, unless so advised by the Trinity Masters : diietum 
of Dr. Lushington in The CluthOf A. C, Feb. 14, 1846, 
Shipping Gazette,) 

522. If a vessel is solely to blame for eolliirion with another, 
which consequently comes into eollision with a third, the 
first is responsible for the damage to both vessels. If there 
was Joint blame for the first collision, either of them may be 
proceeded against for the damage to the third : (The Lyra 
V. The FentM, A. C. July 11, 1855, Shipping GaeetU.) 

523. Comparison of the state of the weather at the exact 
moment of collision (In ascertaining the possibility of the 
vessels seeing each other) with what it was immediately 
before and after the accident : (The Coquette v. TIu Fortuna' 
tut, A. C, Deo. 10, 1856, Shipping Gazette,) 

524. Charterers being owners of ship pro hoc vice, and 
lUble for damage by collision, there is by the maritime law 
of nations a remedy also against the ship itself in rem : 
(The Melampus v. The Tieondercga, A. C, March 6, 1857, 
Shipping Gazette.) 

525. Vessel boui^d by contract with Government to obey 
an officer in her Mi^esty's service not liable for damage 
through duly obeying his orders: (The Sultana and The 
Courier ffodgkinton v. Femie, C P., April 28, 1857; Harri- 
son's Digest, 200, 2 C.B. N. S. 415 ; 3 Jur. N. S. 818; 26 L. J. 
C.P. 415.) , 

526. Impropriety of bringing triflfng suits before Ad- 
miralty Court. Both ships in fault. One giving the other 
a foul berth, and the latter to blame for the mode in whicli 
she got under weigh: (The Courier y. The Dahlia, A. C, 
March 8, 1858, Shipping Gazette.) 

527. Both parties in fault, neither can recover. Charge 
to ajniyin Traverse v. White, Cork Spring Assizes, April 1, 
1837, Shipping Gazette. But see No. 529 and following cases, 
674 and 755. 

528. A Jury having awarded damages where both ships 
were in fault, but only a little fault attributable to tho 
plaintifEs, Lord Denman thought if a defendant was guilty 
of great negligence a plaintiff might recover, though him- 
self in some measure in fault. But a rule was granted for a 
new trial: (Dodzon r. Dendy, ^e., Q^B.^ Nov. 6, 1837, ;SAi>. 
ping Gazette. See No, 531 and 542.) 

Equal Diyisioii or Damaobs wbebb both Ships 
ABB IN Fault. 
(See 676.) 

529. Fault on both sides. Damages to be borne equally : 
(Tfie Monarch, A. C, before Sir John Nichol, Shipping 
Gazette, June 23, 1838.) 

530. £ach party decreed to pay thehr own eosts where the 
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loss was to be borne eqaally between them. The court 
fonnded on the decision of the H. of L. in Hajf ▼. Le 
Neve, 2 Shaw's Scottish Appeal Gase^ p. 395; Sheets 
Tenterden, 521: (The Monarchy A. C, Jan. 31, 1839; 1 
W. Rob. 21 ; Fritchard's Digest, 125. But see No. 532, 
536.) 

531. There being faolt on both sides, a Jury gave restricted 
damages. The court held the plaintiff entitled to the 
Tcrdict, because there might be a fault on the side of the 
injured party, yet not to such an extent as to have occa- 
sioned the damage: {Raitin y. MiieheU, &c, C. P., Feb. 21, 
1839; 9 C & P. 613; Harrison's Digest, 850. See No. 
528.) 

532. Both parties to blame. Amount of damage, with 
costs, divided equally between them : (The Oratava ▼. The 
Janett A. C, May 11, 1839, Shipping Oatette. See No. 530, 
53&) 

533. Damage done by a foreign vessel to a British tessel to 
be divided, each paying their own costs, both parties having 
been in fault t {The De Cock v. The ParmeUoy A.C., July 2, 
1833; 5 Monthly Law Mag. (Notes of Cases) 303 ) Fritchard's 
Digest, 125. See also 539.) 

534. Both parties equally to blame. Each liable for a 
moiety of the damage: {T?ie Venerable y. The London Mer- 
cTutaf, A. C.,May 28, 1840, Shipping Gazette.) 

535. Where both vessels are to blame, the law of the Ad- 
miralty Court is that the damage should be divided equally 
between them : (27te QUy of London, A. C, April 24, 1845, 
Shipping GaeeUe\ aeeKo. 279; The Sappho, A. C, June 3, 
1845, 9 Jnr. 560; Fritchard's Digest, 125.) 

536L Steamer and sailing vessel equally to blame for a col- 
lision with each other. Damage divided, but under the cir- 
cumstances the steamer condemned In costs : (Tfie Siriiu, 
A. C, June 12, 1846, Shipping Gazette ; see Nos. 530, 532.) 

537. Both vessels to blame. Damage divided equally 
between them : (The Adas, A. C, June 26, 1846 ; The Serin- 
ffapatam, A. C, Nov. 27, 1846; 5 Notes of Cases, 66; Frit- 
chard's Digest, 125 ; The Clarence, A. C, May 11, 1849; The 
Royal Adelaide, A.C., March 18, 1850 ; 7^ Elizabeth v. The 
Susquehanna, A. C, May 10, 1850 ; The Tay v. The Com- 
merce, A. C, May 24, 1850, Shipping Gazette.) 

538. Vessels found to be both in fault, damage must be 
borne equally by both parties: (27^ Dorothys, A. C, April, 21, 
IMS, Skipping GatetU.) 

539. Both parties to blame, " half the damage pronounced 
for:" {The Richard Mount y. The Christian, A. C, June 20, 
185a) 

{Note bp the compiler. ^CroM-iotlons were entered, and 
although the above are the terms of the report in this 
case, it is presumed that each party was virtually found liable 
for half the entire damage. See also No. 533.] 

540. Both parties in fault, damages divided: {The Calypso 
V. The Equivalent, A. C, Oct. 29, 1865; The Meteor y. The 
Sylph, A. C, Dec 15, 1854 ; 2 E. & A. R. 80.) 

541. This rule as to the equal division of damages when 
both ships are la fault, has been the law of the Admiralty 
Courts in England and Scotland for many years, affirmed 
by the H. of L. in Hay v. Le Neve, 2 Shaw Scotcli Ap- 
peal Cases, 395, applying the Judgment of Sir James Mar- 
riott, in the case of The Judith Randolph, in 1789, in which 
case Lord Stowell and Sir John NIcliol were counsel; but in 
the oourts of common law the owner of a vessel at all in the 
wrong, and the- fault contributing to the collision, is not en- 
titled to recover: {TheJupUery, The Stoanland, A. C, Feb 
20, 1855, 2 £. & A. R. 107, and note p. 110; and Woolleyy 
^ine,C. F.» Dec. 10, 1850; see No. 542, and Shee's Tenterden. 
621.) 

^42. According to the rule prevailing in the Admiralty 
Court, if both parties are In fault the damages are eqiuilly 
diTided bvtwsen them, but as a general rule in courts of 



common law, a plaintiff cannot recover if in any degree he 
had contributed to the accident : {Dtctum of Lord Campbell 
in DoweH v. General Steam Navigation Company, Q.B., June 
4, 1855;3W.R., Q.a) 

543. Daaage divided, as the one vessel did not exhibit a 
light in sufficient time, according to the Act of Farliament ; 
and the other did not port her helm whereby the collision 
would have been avoided: {The Friends Increase v. ITie 
Queen Dowager, A.C., May 16, 1856, Shipping Gazette.) 

544. Both parties to blame, damage divided : (The Pioneer 
V. The Arundel, A.C., July 16, 1856 ; Tlte American Union y. 
The Osprey, Irish A.C., Skipping Gazette, Feb. 8, 1860.) 

54& One vessel not showing sufficient light in time, and 
the other keephig bad loolc out, both in fault Damages 
equally divided. Vessel unjustifiably abandoned by master 
after collision. Claim for salvage assistance consequently 
Incurred by her not allowed to be Included In tlie damage: 
(27«e Georgina y. The Linda, A. C, Dec 16 and 18, 1857; W 
Rep. 196.) 

545 a. Both ships in fiinlt for keeping bad look out 
Damages equally divided: {The Manchester y. TheSibemia, 
A. C, Dublin, Feb. 29, Shipping Gazette, March 2, 1860 
See as to eqtud division of damages. The Emily, 33 L. T. Rep. 
80 ; Adm. Ir. Law Digest for 1859, 414.) 

{Note hy the compikr,^-Siich a loss arising as a claim for 
damage done cannot be recovered from underwriters on an 
ordinary policy, as damage caused by perils of the seas. — 
The question arose In a case where one vessel had to pay a 
balance to the other, the damages being divided, according 
to the invariable rule of the Admiralty Court : De Vaux v. 
Salvador, 1836; 4 Ad. ft EIL 147, 420; Arnould, 790; 
Phillips, 1137; Shoe's 4th edit, of Marshall on Insurance, 
391.] 

545 b. In the case of the Ulysses (Vice-Admiralty Court, 
Bengal, Sept 27, 1860), Sir B. Peacock, Commissary, held 
that, both ships being in fault for nonobservance of the 
statutory rule as to porting helm, each must pay Its 
own damages and costs, because by the Merchant Shipping 
Act a vessel which neglects the statutory rule cannot 
recover damages: (reported in the Englishman Calcutta 
newspaper, Oct 2, 1860.) See also the following case, In 
which the same rule is laid down. The Prompt (s. s.) v. The 
Henrietta, A., C. March 8 and 9, 1861, Shipping Gazette.) 

II. Abamsomtng Ship. 
{See also 545.) 

546. If the crew of a vessel which has received damage^ 
abandon her too soon after the collision, and that causes her 
loss, the other vessel is not responsible for the loss, though 
she might have been responsible for the damage in the first 
instance: (Lord Chief Baron, in The Hopey. The ChUi; 
Anderson y. Maltfwuse, C. £., Feb. 20, 1840, Shipping Gazette.) 

547. The crew of a ship are Justified in abandoning her 
after collision with another vessel for the safety of their 
lives ; and the consequences of their so quitting her must fall 
on the wrong-doer: (The Unition v. Blenheim, A. C, 
April 27, 1854 ; 1 £. ft A. R. 285 ; see also The Pensher, 
A.C., March 5, 1857.) 

548. A ship abandoned by her master and crc\r, and after- 
wards coming Into collision with another vessel, would be 
liable for damage done. Where, therefore, the latter vessel 
slips from an anchor and chaiti, and the collision is thereby 
avoided, the abandoned ship is liable to make good the loss 
of the anchor and chain : (American case. The Perkins, 
&c.. District Court of U, S. for MasMcchuselts, 1856, 9 M. L.R. 
496, Shaping Gazette.) 

IIL Vessel Aqround. 

(See "Weskett," 483.) 

649. It is care and caution to an extent beyond what can 
be expected, that a vessel, because she knows another to be 
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on the ground, should always adopt such measures that at 
whateyer time the latter may come off, she may do so with 
safety to the other : {The Coxon, A. a, Feb. 1, 1849, Ship- 
ping Gazette.) 

IV. AzrcHOft AND Vbsssu at Ancbo» 

{See also "Lights.") 

d50. A collision haTing been cansed by anchor being so 

light that it irould not hold the ship, or from there not being 

suflacient chain, owner of ressel liable : (7?to McMoehiuetti, 

A. C, April 19, 1842 ; 1 W. Rob. 371.) 

551. A brig with anchor a-cock-bill held liable for damage 
by collision with a schooner, which had Jnst bore in stays, 
and had no way in the Thames ; the anchor having struck 
the schooner right amidships on the starboard side: (The 
Nimble^ A. C, Dec 5, 1643, Shipping Gaeetie.) 

651 a. It is the ezcluslTO duty of the pilot to direct the 
mode and time of dropping anchor when taking up a berth 
in dock : (The Agrieola, A. C, Jan. 24, 1843 ; 2 Bob. 10, 
7 Jur. 157.) 

561b. Held to be the duty of the pilot to determine 
whether a ship running through the Downs in a dark night 
should be brought to anchor : (The LochUbo, A. Ci July 25, 
185.0; 14 Jur. 1074.) 

652. Neglect of crew, in not having anchor clear and ready 
to let go, in consequence of which, when ordered by the pilot 
to be dropped, it got foul between the head-rails : vessel so 
in fault held liable for damage done to another by collision: 
(The'GenercaParkhiUj. The Centurion, A.C., Oct 27, 1854, 
Shipping Gazette,) 

553. Vessel with her anchor hove close up to hawse pipe 
held liable for damage done by the anchor to a ship's boat 
in coming out of the West India Dock : (The Annandale and 
Luck's AlU G. £., Feb. 19, 1857, Shipping Gazette.) 

664. Where one vessel runs against another at anchor, 
prima facie the blame is to be imputed to the vessel that 
runs the other down. But peculiar circumstances may ex- 
cuse her, or rebut the presumption of law : (The Swea, A. C, 
March 1, 1845, Shipping Gazette.) 

555. Burden lies on vessel which runs down one at 
anchor to prove, in such a case, that some cause exempts 
her from liability : (The George^ A. C, June 6, 1845; 9 Jur. 
K82; 4 Notes of Cases, 161 ; 3 W. Rob. 386 ; Pritchard*s 
Digest, 137 ; The Sarah, A. C, July 9, 1845 ; The 
JSaiavier, A. C, Dec 17, 1845 ; 10 Jur. 19; 4 Notes of Cases, 
d56; Pritchard, 137; The G^uy King, A. C, Feb. 20, 1847; 
fhe Vicioria, A. C, May, 5, 1848 ; The John and WiUiam, 
snd The Thetis, A. C, Jan. 22, 1850; The Finland, A. C, 
itan. 31, 1850 ; TTie Ant v. The Balfour, A. C, July 
16, 1850; The Aberfoyle v. 27te LochHbo, A. C, July 26, 
1850, Shipping Gazette.) 

555 a. It is the duty of a sailing vesiel, if practicable or 
consistent with its own safety, ^ avoid collision with a ship 
at anchor : (The Duna, A. C, Ireland, May 28, Shipping 
Gazette, June 1, 1860.) 

656. Wilde, C. J. said. It is the general and well-known 
rule, that when a vessel is lying at anchor and an- 
other vessel under weigh, it is the duty of those on 
board the latter to keep a good look-out, and to steer clear 
of the other. Those on board the vessel which is not in 
motion ought to keep perfectly still, as anything done by 
them might deceive those on board the other and produce 
a more serious collision than perhaps would otherwise take 
place : (The Sarah; Lawton v. Dumbler, C. P., Dec 8, 1849; 
Shipping GazeUe) 

557. Case of two vessels at anchor. One parting her 
cable and driving down upon the other t (The John and 
WHiiam, A.Cj Jan. 22,1850; Shipping Gazette.) 

558. Rule of law respecting ship left at anchor In charge 
of mate or other persons : (The Fenmia Vi The Northampton, 
A. C.| Nov. 7, 1853, Shipping Gazette.) 



559. The burden lies on ship running down a vessel 
at anchor to prove that the collision was excusable (Tke 
Norton v. The Bessie, A. C, May 16, 1856, Shipping 
Gazette.) 

560. Practice of Admiralty Court in respect of the onus 
probandi, or burden of proof, in collision suits : (The Calypso v. 
The Equivalent, A. C, Oct. 29, 1865, Shipping Gazette.) 

, 561. Where one vessel under sail runs down another at 
anchor, especially where it is pleaded that the collision was 
occasioned by inevitable accident, the burdra of proof lies on 
the former. Where a ship at anchor had not a light hoisted 
according to the Admiralty regulations, but this is not 
pleaded in the case, the court is, nevertheless, bound by the 
Act of Parliament to take notice of it, and determine 
whether the collision appeared to have been occasioned ftom 
the absence of a light: (I7te Change v. The Legatus, A. C, 
May 16, 1866, Shipping Gazette.) 

562. Though a vessel be at anchor or lyiAg In a harbour 
in an improper position, still it is the duty of the other 
vessel, if In her power without dobag damage to herself or 
others, to avoid collision. A vessel at anchor or lying 
in a harbour cannot have blame imputed to her the same as 
if she were at sea : (The Accommodation v. The Harlequin, 
A. C, May 23, 1856, Shipping Gazette.) 

563. Ship at anchor to blame fbr collision with another 
also at anchor, in consequence of not taking necessary pre- 
cautions to prevent it: (The OUnda v. The Uranie, A. C.t 
April 1, 1857 ; Shipping Gazette.) 

564. Where a vessel at anchor is run down by a ship in 
motion, the burden of proof in the first instance lies upon 
the tdiip which is in motion to show that no blame is at- 
tributable to her ; but where, on behalf of the ship which 
has done the mischief, it is alleged that the other ship had 
no light at the time, the burden of proof is upon the ship 
run down to show that the light was hoisted : (The taurel v. 
The Diamond, A. C, May 7, 1858, Shipping Gazette.) 

V. Abbest. 

565. As a general rule, the mere transfer of a vessel to a 
new purchaser does not diminish the liability of the vessel 
to be arrested for damage done by collision, before the sale 
took place: (The Bold Buccleugh, A. C, Jan. 18, 1850, 
14 Jur. 134.) 

560. A ship cannot be arrested in a new action for the 
deficiency when bail given for her release from former 
arrest is Insufficient to pay the damage : (The Kalamazoo, 
A. C, July 16, 1851, 15 Jur. 885 ; Shee's Tenterden, 538.) 

567. Where a ship is arrested for the purpose of founding 
an action for damage done by collision, and the identity of 
the ship proceeded against cannot be proved, the owner of 
that ship cannot recover damages for loss sustained by the 
detention of the ship while under arrest, unless the ac- 
tion was " so unwarrantably brought, or brought with so 
little colour and so little foundation, that it rather Implies 
malice on the part of the plaintiff, or that gross negligence 
which is equivalent to it" Action dismissed by Dr. Lush- 
ington with costs, but without damages, and his judgment 
affirmed by the Judicial Committee: (The Uindr. The Evan- 
gelismos, A. C, March 1, 1858, ditto J. C. P. C. July 6, 1868, 
/dipping Gazette.) 

[Note by the comi><2er.— In the case of the Vokmt (A. C, 
June 3, 1842, Dr Lushington, commenting upon the cases 
of the Triune, before Sir John Nichol, the Hope, and Wilson 
V. Dickson), the subject of arrest in collision cases, 'with 
reference to the limitation of liability to the valne of the 
ship and fi-elght, where the master in fault Is part owner, the 
jurisdiction of the Admiralty Court, where the ship is 
abroad and cannot be arrested, and the question of costs, are 
somewhat fully discussed.] 

VL Bail. 
668. Bail 0hould be given for ralae of ship and freight, not 
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for imcnnt of dim>g«. Rcdaced bjr llie eonrt, Kcordlnglo 
pncUce. to IHe nlna oT >Up and IMghL BiU not Uilib [n 

for B liTi^r unoimt : {TIa Jaion r. Thi Dadieae de Brabant, 
A- C, July K, 1897, SA^ping Qatetit 5h oIiio Iba tlUe 
"DalL") 

VlLCtBOO. 
i&l, Lan of or dui*g« Is cargo raoorenble fnrai aUp in 
Cinlti (ntDiana, A.C.,Ap[U 3, IMl; TAa Belara.A.C., 
April !5,l8Mi wa ''Wukett,"4I9; Shee'i lOlh td-of Tmtu- 
den, sza] 

sag a. Tbe aago (it > ahlp In [suit for negt^ent collMoo 
" I in be trtfttei for the pnrpoH or ebtsiotng [relgbt ODlf. 
■cd ucanUng (a ill pnetica (npoa wUeh tba *9tb ot tbs 
ncv nil« of tbe Admlnltr Court la Bmndtd), tbs cugo 
mssl b> releuad npon pajiaait of tbe frelgbt." Tbaargo 
cannot be ntCacbed for the poTpoao of maUnf good bj lie 
DWD Talne tha dnmaga dooa by tbo abip In wbloh IE la coo- 
rejed. And iltliongti lbs llibUlty of a foreign ahlpoimer, 
aidseldedln dpe t, IMertv, li not limited, bj KCti. AOl 
and 111 of tba Henbant ShlpplDg Act, (o tba laloa of Iba 
ship and fralgbt, and tbat value w In tbe preaanC Inatanca 
lonfllclent to pajr Ibo damage^ tha Court conaldared It bad 
DO JDriBdletlon ts attach tha cargo, avan If It wera tba pro- 
pcrtfof thalOTdgn ahlpownar, la ordar to make It p^ftir 
the dcAdancT^ Reloase of cargo proDonoced fOr vlCb ooita 

and damagea: ITIii Virtor, A. C, IImj i, SH^iitg Oantle, 

Uii 7, l»60 1 1 L. T. Bap. N. S. 331.) 



MIL CoLLUfOii Q 



" ir (be 1 






down tnj oUnrteeeel, and Ibe ueered eball therebj become 
liable to pay, and ttaall pij aa dama; fi mj mm not oi- 
ccedlng tha ralna of tba Ablp or Teaaal aaaiiTed, and ber 
freight l>T or In pnrananca of the judgment o( anj court of 
law or eqnllr, tha Inanrets Ihall puj gech prDporCon of 
Ihiee-foorUii of tba anm n paid a> iforeMld aa the nun 
herebj aaQred ahallbeaT to tbeTalneof theahip arTsnel 
beraby amtrad, and her freight f Held, Ibat where sold 



owner: (TAomfwm T. iiciniglili, Q.B., Jan. 16, 1«9T|IIar- 
ri3an'aDigeM103,7ELJtBL llt| 9 Jar. KS. 4M; 3S L.J. 

IXbtt tt tAe conipllcr,— Tfae report of Ur. Jnatlca Crotnp- 
tOD's Judgment In tba Juriil la cainall; In error where it 
iBj-a tba ahlp was aold far aooo!. She sold for IllOf.. to 
uhlch amount tbollabnitrof the nnderwrlterawgareitricted, 
althoagh the Innred lalus of the ship wu sooBI. Mr. 
Jaitlce Wlgbtman Mid, If the tbip had been actnall J talim 
bj- tha Injored party In compenaatlon of tba damage, Uio 
dedshm might bare been dlSCrent; bnt hare abe waa aold 
by aoma ona aba nndar decree of Ibe Admlnltj Conit] 
170 a. Under the nsnal colUslon cTiDao sboic qiotcil, held, 

taloed agalnat the ownen of lbs ship liunred. becauie of 
loaooriliBandperBOOll lijory by WmieablBcollltioo [ ITht 
Kicrlilari Corg, it., T.BmiUt, Conrl of Semlon Scotland, 
Mtmbaiflhtppaig Oaiau, March 11) 1860.) 

[yole bf tM timpiltr. — Thla dedalon la aonlrarjr to Iba 
genanl tudsntandlng of Inaarsra and the ungs of in> 
uuanca. Ths tsrma ct tbs dinis bare baen altered by 
Bodarwrlteii In Scotland to apRSi the Intention of partlo 



VL CoNtiQcnnut. DuuoEi 
t7l. Dimlga to tuMl at uobor by naghgmit ccQliiiDn 
dMT«ed. VomI •Sicwda na aalun. Cnnawmnlial 



damage to cargo not allowed: (I^e EoUda, 3Hagg.3G7i 
UutIud'i Dlgeiled Index, ISia) 

S7la. Loaa happcoing In conaeqaenca of damnge pre- 
Tloiulr rccelred by negligent collision, or from tbs aflecll 
of tbat collliiDn, lireeoierablei hut not nbare IhegafTeriag 
party haa neglected to take proper meagnrea, eucb aa a 

qneoea ol damage recelred by CQliiilon, bat flora not talitag 
ineh msagareg » ought to tiare been adoptCil In tba aier- 
disofordlBuryatUlandeipBrlenca; (Jlu Onmuu of Dar- 
liam md TAe Jtlaa, A. C., Dec b, 1B4D i 9 monthly Law 
Uag.| Holea ofCaaea; Pritchard's Dlgeet, 118.) 

872. Wrong-doer held liable for enbieqoent damago Imnie- 
dlately canted by the colllglon, there being no nsgUgenco or 
waDt ol common pmdenceon tha put of the ihlp inetilDlng 
gnch damage. The lubgequent damage arose from Iba 
TCMOl parting from la fathoms cbahi aftar the colllaion, It 
being Impoaglhla to lat onl more. Case of ITie Coanttu of 
: TTie Fsu'ier, A. C, 



X. C.r- 



11 CeEW'b UUCDRDCOT, M, 



(»»ali 



DTI a. Improper condnct 
ecking to racorer damage 
if modlfyhig (ba amoant 
iCar.&P.MI; HarrlKin'g 

973 b. Coata refnged on 
obgequent to colllglan: (: 

(Seealn tba/oAnZI 



nn, A. C, JnlyiS, 1810.) 
iistalned In takiDg athlphila 



:aken to Itaaggnto 
01 to bs repaired. 
r. Tht IWI, A. C, 



3e part of the Injored pai 

dnctton of protaat: (Tiki f 
1898. aiiippiiig OaatU.) 
Dr. Lughlngton'i obsonal 



e 19 no conrsa that wa can a^opt on occatloni ' 
g conflicting eitdoncB, nod no drcnmstancca 
Ight upon it, »aio that of taking the medium :" 
ir. t,oshhigtonlnia(Siipcrto-| A. C,Jan. IS, 



Dumfard r. TralUa, 1 ) 
iratlon of bBlDUinui o 



Solving GaaUt.) 

978. DeUiy In bringing nilt may render the erldance of 
tha witnesses imdejenlDg gf credit, the lapge of tima 
miUng 11 ImpoHlhle to rely fully upon their teatimony : 
(TluFurfoij. 9VAI^M,A.C,Ps0.19,lSM,ffl4>f'''V 
aucfM. See Nb «M.) 
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579. Declaration of the master not entitled to any great 
vreiglit in collision cases : (T7ie Hannah and Eleanor t. The 
Spray, A. C, May 10, 1856, Shipping Gazette.) 

530. Practice of Admiralty Court as to striking out extra 
articulate evidence: (The Neptunus, X. C, Dec. 8, 1857, 
W. Rep. 262.) 

XII. FisHiMo Vessels. 

(5tfe also 730, 1111, 1122, 1123, 112&) 

581. A fishing vessel lying on her oirn Ashing ground, with 
her trawl attached, Is nearly as incompetent to avoid colli- 
sion as if she were at anchor. A ship held liable for loss by 
collision with her. When a fishing vessel has her trawl down 
it is not usual to keep a light up, but to have one ready to 
show in case of necessity : (The Good Intent v. The Napoleon 
IlLy A. C, April 25, 1856; Shipping Gazette.) 

XIII. FoooT Weatueb. 

A82. During a fog, or where there is danger in proceeding 
on the voyage, the master should keep his vessel completely 
under command, and if needful lay still: (The Oriottf A C, 
June 6, 1849, Shipping Gazette.) 

XIV. Foreign Vessels. 
(And «ee 682.) 

583. In a question of collision between two foreign ressels, 
held, that the Admiralty Court had Jurisdiction in a 
qties ion as to collision happening about nine miles off 
Folkestone, and if necessary could require security to be 
given for costs : (7%« JoJum Friedrich^ A.C., Dec. 3, 1839 ; 
1 W. Rob. 35; Pritohard's Digest, 123; Shed's Tenterden, 
530.) 

583 a. Courts of Admiralty in England and the United 
States have invariably held, that they have Jurisdiction in 
cases of collision where the proceeding is in rem, and 
the vessel is within the local jurisdiction of the court, 
although both ships are foreign: {The Johanne, Yice A. C, 
Quebec, Sept. 21 ; Shipping Gazette^ Oct. 8, 1860.) 

584. A foreigner suing in the Admiralty Court for redress 
of wrong inflicted within British Jurisdiction must take it 
according to the municipal laws prevailing in the courts of 
this kingdom. Case of a foreign vessel wantonly ii\}ured by 
the master of a British steam-tug. In such a case, the 
owner of the British ship not being in any way culpable, and 
not being responsible at common law, cannot be proceeded 
against In the Admiralty Court, and therefore proceedings 
cannot be Instituted against the ship. Much regret ex- 
pressed by the Judge at the course he was under the neces- 
sity of taking: {The Druid, A. C, April 25, 1842, 6 Jur. 441 ; 
1 W. Rob. 399; Prftchard's Digest, 271, 415; see also 682 
hereof, case as to exemption from liability when there is a 
pilot on b'jard.) 

585. A cause of collision between an English and a foreign 
vessel on the high seas must be Judged by the general marl- 
time law, and by It a vessel free is to port helm, a vessel on 
starboard tack close hauled to keep her course : (The Camilla 
V. The Christiana, A. C, Jan. 17, 1857; The Alert v. The 
Aetiv, A. C, Jan. 29, 1857 ; The Palm, A. C, Jan. 25, 1861, 
Shipping Gazette.) 

586. In deciding a case of collision between two American 
vessels in the Irish Channel, the court is guided by the gene- 
ral rules of the sea, and not by the 296th section of our 
Merchant Shipping Act: {The Andrew Foster v. The Tus- 
carora, A. C, Nov. 4, 1857, Shipping Gazette.) 

587. A suit between two foreign ships for loss by collision 
at sea must be governed by the general maritime law of 
nations, and not by the provisions of any British Act of Par- 
liament: {The Carlyle, A. C, Jan. 9, 1858; W. Rep. 197.) 

588. By the general maritime law a ship on starboard tack 
meeting one on port tack, both close hauled, should keep her 
course, and the vessel on port tack should give way ; and in 
a question of collision between twofoi'eign ships In the Irish 



Channel, the case must be decided by the ordinary principles 
of navigation : {Tlie TecUt Carmen v. The North AmeiHcan, 
A. C, July 15, 1858, Shippij Gazfitfe.) 

XV. Fool Bsbtb. 

589. Brig found liable for damage by collision, in conse- 
quence of having given a schooner a foul berth: {The Diane 
V. The Christine, A. C, Feb. 21, 1856| Shipping Gazette,) 

590. Vessel In fiiult for taking up foul berth. Other ves- 
sel also in fault for not taking proper precautions: {The 
Jamaica v. Th€ Sephora^ A. C, Dec. 19, 1^7, Shipping 

Gazette.) 

XVL Idehtitt. 

591. Proof of identity must be conclusive. Identity not 
being proved, costs and damages given: {ITie Hind v. The 
EvangeUzmos, A. C, March 1, IS58, /dipping Gazette.) 

XVIL Indemnitt (PaiNciPLEs of). 
{See also " Personal Injury," No. 1604.) 

592. Total cost of repairs of damage and wages of crew 
while ship under repair, allowed in case of collision. Ob- 
servations as to conflicting evidence, and the importance of 
steamers reducing their speed in dark and foggy weather : 
{Alexander, Jkc. v. DUchhtam, isc. Jury trial before Lord 
Abinger, C. £., Feb. 16, 1837, Shipping Gazette.) 

593. Vessel damaged by collision through the fault of 

another, held by a Jury entitled to the amount of salvage 

which she paid, on account of assistance rendered, and to 

the incidental expenses and cost of repairs : {^dman v. 

City of Dublin Steam Packet Company, Q. B., Feb. 29, 1840, 

Shipping Gazette.) . 

{See No. 602.) 

594. The ipjured party must be paid the full extent of the 
damage, though by this he may receive a greater benefit 
than mere indemnification. One-third new for old not do- 
duoted from repairs. That principle appears to be recog- 
nised in such cases generally ; It was so laid down by Cress- 
well, J., in Hair, Ac. v. BeckingUm, and no attempt has been 
made to impeach it; and it is deshrable that the practice of 
the Admiralty Court in this respect should be consistent 
with that of the courts of common law. Discount from ac- 
counts for repairs to be deducted. Demurrage allowed for 
detention of vessel so as to put the claimant in the same 
position as If no collision had occurred. In allowing for 
loss of freight, wages, port charges, &&, must be deducted. 
The shipowner's travelling expenses to Norwich, London, 
Ac, to obtain a settlement admitted, but reduced from 
15Z. 155. to lot: {The Gazette, A. C, May 3, 1844; 2 W. Rob. 
279; 8 Jurist, 429; 3 Notes of Cases, 75; Pritchard*a 

Digest) 127.) 

{See Nos. 600, 603, G04 and 604 a.) 

595. The injured party in a case of collision must be 
indemnified for all loss that has occurred in consequence of 
his vessel behig run down by the negligence of another, 
including demurrage rightly calculated, on the ground of 
what would have been (according to the best evidence that 
can be obtained) the probable earnings of the vessel during 
the period of detentloo. Interest allowed from date at 
which injured party ought to have been paid bis claim. 
Observations as to registrar and merchants estimating valae 
of ship when it has been lost by collision : {The Matchless^ 
A.C., Dec. 1, 1846; 10 Jur. 1017; Pritchard's Digest, 127 ; 
Shee's Tenterden, 528; The Hebe, A.C., Feb. 22, 1847; Shipping 
Gazette.) 

595 a. Interest at 4 per cent, allowed in claim for damages 
under Merchant Shipping Act : {Liverpool Borough Bank v. 
Tamer, V. Ch. C, July 24 and 25, 1860 j 3 L. T. Rep. 
N. S. 84.) 

596. When a claim Is made for the loss of the employment 
of the ship, during the time she was under repair, proof of 
actual loss of freight must be shown to the registrar and 
merchants. There may be a claim for direct loss, as repairs 
of damage ; or for consequential loss, as where a vessel might 
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boqefldally smployed : (7%« Catherine y. The Olarenoe^ 
,C., May 14, 1850, Shipping Gojiette.) 

597. Wages of owner for losa of time, and claim for 
average eamlnga of a fishing smack wbile suit was pending, 
not allowed. Dr. Lushington said be remembered no case 
where the vessel being totally lost any claim was made 
beyond b«r Talue. In case of partialloss, the oonrt in pecn- 
lar oirenmstances has admitted compensation for detention. 
In this oase the valqe of the property, with Interest fi'om the 

ate when the Ashing smack was sunk by negligent oolli- 
iou, was awarded against the wrong-doer. The smack had 
been afterwards raised by a third party. Her full valne was 
allowed by the registrar and merchants, as if it were a 
total loss. Decision not intended as laying down a general 
principle, but proceeding on the peculiar circnmstanoes of 
the oase: {The Colunitna, A.C., March 9, 1469; 13 Jur. 385.) 

598. When demurrage is claimed against wrong-doers, 
ooDjectnral loss not sufficient Proofmust be given that a 
voyage or market has been lost and injury sustained : (The 

tnes Y. The SeaJfymph, A. C, Dublin, Oct. 15, 1851, Ship- 
ping Qazette ; The Clarence, A. C, May 14, 1850; 14 Jur. 657.) 

{See No. 604.) 

599. Where a rough and very low estimate has been made 
of the damage and loss sustained by collision, and offered 
to be accepted in order to avoid litigation, the registrar and 
merchants ought not to take this as binding upon the suf- 
fering party, but should ascertain the actual amount of a 
eomplete Indemnity to him : (The Good Samaritan v. T/ie 
Tico Sistert, A.C., Not. 25. 1855, Shipping Gazette.) 

600. The suffering party found entitled to recover for 
damage done should (as decided in the case of The Gazelle) 
be restored to the same state as he was before the accident, 
although he gets more than an indemnity in case of a par- 
tial lose— one-third not being deducted from new work, 
although the owner gets the advantage of sound timber 
being put into the ship instead of that which was deterio- 
rated by wear and tear. There are other claims, such as 
demurrage, which are likewise compensated. In case of a 
total loss, the value lost is the market price at the time of 
the destnictlon of the property ; but the court cannot decree 
for consequential damages in addition to the loss. General 
observations as to. ascertaining value. It behig a case of 
doubt as to objections to the report of the registrar and 
merchants, no costs allowed, although their report was 
affirmed : (The Clyde, A. C, Jan. 8, 1856, Shipping Gazette.) 

GDI. Profit of an Intended voyage, which was broken off 
in consequence of the collision not allowed against the 
wrong-doer, who was found entitled to the costs necessarily 
and properly incurred by him in resisting that part of the 
daim, although he was found liable for the damage caused 
by the collision : (The Labuan (s.) and The Zarah, Court ot 
Judicature of Prince of Wales Island, Singapore, and 
Malacca, Aug. 4, Shipping Gazette, Oct 31, 1856.) 

IJfote by the compiler.--The grounds of this decision are 
not apparent] 

(See "Consequential Damage.'*) 

602. Where an action for damage has been brought 

against another vessel, and it has been necessary after the 

collision, in consequence of the damage sustained, to have 

recourse to assistance in tlie nature of salvage, it is the 

eastern of the Admiralty Court to allow the salvage service 

as a part of the claim for damage against the ship doing it, 

and also the costs incurred on both sides In the salvage suit, 

although the owner of the vessel damaged and receiving the 

salvage aid may not have made any tender of salvage. The 

case of TindaU v. JBett, decided by the Court of Exch., is not 

an aathority to overrule the practice of the Admiralty Court 

as to costs, where no such tender is made. A prudent man 

acts more wisely in many cases In taking the Judgment of 

tbe court than in making a tender : (27m Legatue, A. C, 

J>ec. C, 1850, W. Rep. 154.) 

(See No. 593.) 



603. Parties are entitled to reeUtutio in integrum for a 
eomplete repair, of all the damage done, although the effect 
of so doing may render the vessel more valuable than she 
was prior to the collision. Evidence of the general state of 
vessels of the country to which tbe ship belongs cannot be 
put In competition with the evidence of her own actual ooq- 
dition. The best evidence is thatof surveyors who examined 
her after the collision, and depose to the necessity of the 
repairs: (The Pactoliu, A. C, Dec. 23, 1856; W. Rep.167.) 

604. In allowing expense of towage Into port of destination 
the registrar and merchants ought not to deduct ordinary 
towage where it is purely optional. Discount for cash set- 
tlement to be deducted from bills for repairs If it might be re- 
ceived on paying them. In all collision cases, the party 
condemned to pay the damage, being a wrong-doer, full 
compensation is due. Indemnity for loss of time during 
detention should be made up to the date when wIUi due dili- 
gence the repairs might be completed, and such loss is to 
be estimated according to what would have been certain or 
most probable to have been obtained by the employment of 
the ship if there had been no collision : (The Inflexible^ A. Q., 
Feb. 14. 1857; W. Rep. 491.) 

[Note by the compiler.—The common allowance made by 
tbe registrar and merchants is id. per ton per day for wage» 
and provisions to the captain and crew, and loss of tlmo 
during the detention of a sailing vessel while repairing da- 
mage sustained by collision ; not so much if voyage is ended 
and part of crew discharged.] 

604 a. In disposing of claims for loss by a vessel being sunk 
through negligent collision, the Judge of the Irish Admiralty 
Court admitted the loss of money, gold rings, &c., in a 
sailor's cheat, which was recovered, but found' to be plun- 
dered of its contents: (case cited by the court, The Mellona, 
3 Wm. Rob.) Also the loss of money belonging to the ship- 
owners, claimed for their benefit by the captain, being a ba- 
lance of freight remaining in ^4is bands: (case cited, Reg. v. 
Roddick, 8 C. P. 237.) And, lastly, a claim for loss ot sea- 
men's clothes, to fix the market value of which at the time 
of the loss, the court deducted one-third of the price of the new 
clothes (founding on the principles laid down in the cases of 
The Gazelle, 2 Wm. Rob. 281, and The Clio, 1 Swab. 24, Dub- 
lin): (The Pirro Guerrini, <fec, v. The Cumberland, A.C,, 
Slarch 30, Shipping Gazette, April 9, 1860.) See also, as to the 
last pohit, a similar decision in the case of The Ceres, A. C„ 
Dublin, Nov. 17, Shipping Gazette, 1860. Value of nantical 
Instruments and books allowed in full. 

XVIII. lNEVrr4BLE ACCIDBNT. 

605. Collision caused by pure accident, damage must fall 
upon the vessel to which it occurs: (Tlie Vernon, A. C, 
Jan. 13, 1842; The John Buddie r. The Eliza Ann, A. C. 
June 3, 1847, Shipping Gazette.) 

606. Collision having been inevitable, neither can recover 
each pay their own costs in a cross-action: (The Shannon, 
A. C, Nov. 4, 1842; 1 W. Rob. 463 ; Pritchard's Digest, 12 1 ; 
Shoe's Tenterden, 520; see also The Itinerant^ A. C, Jan. 23, 
1844; 2 W. Rob. 236; 8 Jur. 132; 3 Notes of Cases, 5; 
Pritchard's Digest, 124; Shoe's Tenterden, 520; and The 
Margaret, Vice-A. C, Lower Canada, before the Hon. II. 
Black, Dec. 20, 1859, Shipping Gazette, Jan. 9, i860 ; and 
J. C. P. C, Feb. 13, 1861.) 

606 a. A vessel when extricating herself from danger came 
Into collision with another. Held to be inevitable accident: 
(The Thornley, 7 Jur. 659, Adm. ; Harrison's Digested Index, 
1843.) 

607. Collision having been inevitable no costs allowed, as 
there were difficulties In the case which might mislead 
both parties: (Tfte Ebenezer, A. C, Dec. 5, 1843 ; 7 Jur. 1 18 ; 
2 W. Rob. 206; Pritchard's Digest, 124; Shee's Tenterden, 
520.) 

608. " Inevitable accident" is that which the party charged 
with the collision could not possibly prevent by the excrclao 
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of ordinary care, caotton and maritime akiU. It la not ine- 
vitable accident if a vessel ia going eight or nine milea an 
hour when ihe onght to be sailing three or four. Not enongh 
to say that the accident conld not be prevented at the 
moment it oocnrred; bat the question is, did the vessel 
previously adopt all proper measures to render It less pro- 
bable? iThe Virgil, A. C, Dec. 12, 1843 ; 7 Jnr. 1174 ; 2 W. 
Rob. 205 ; 2 Notes of Gases, 499 ; Pritohard's Digest, 124 ; 
Shee's Tenterden, 520.) 

609. Rule of the Admiralty Court as to the burden of 
proving inevitable accident to be the cause of collision: 
(TheBoUna, A.G., June 29, 1841; 3 Notes of Cases, 210; 
Pritchard's Digest, 137; The George^ A.C., June 6 and 12, 
1845; 9 Jur. 282; 3 W. Rob. 386 ; 4 Notes of Cases, 161 ; 
Pritchard's Digest, 137; Thi Margareit, A.C., June4, 184G, 
Shipping Gazette ; The Change v. The Legatui^ A. C., Hay 16, 
1856, Shipping Gazette.) 

610. "Inevitable accident" means, where fi-om the state 
of the wind and weather a collision takes place, and It has 
not been occasioned by either party having done that which 
is wrong, oromitted todothatwhichis right: {The Adler, 
A. C, Dec. 5, 1845, Slapping Gazette.) 

611. Collision caused by inevitable accident. Claim dis- 
missed with costs: {The England^ A.C., Feb. 20, 1847, Ship- 
ping Gazette.) 

612. "Inevitable accident" is that which no skill, no care, 
no caution which was reasonably to be expected might have 
tended to prevent: {The MeUona^ A.C., July 14, 1847 ; Ship- 
ping Gazette^ 

613. Inevitable accident relieves of responsibility, where 
every prudent measure consistent with ordinary seamanship 
has been taken and a collision nevertheless takes place. But 
it is very different where a man proceeds carelessly on his 
voyage and afterwards Inevitable circumstances arise when 
it is too late for him to do what it was proper to have done : 
{The Juliet Erekine, A.C., Jan. S3, 1819. Shipping Gazette.) 

614. Where a man Is pursuing his lawful calling in a law* 
ful manner, without tlie probability of iujury to others, and 
something occurs which no ordinary skill or caution could 
prevent, that Is inevitable accident The term " inevitable" 
must be considered as a relative term and bo construed 
reasonably with regard to the circumstances of each par- 
ticular case. Question as to speed of a steamer: {Tlie Charles 
BartUtt V. ITie Europa^ A. C, June 15, 1850 ; 14 Jur. 627.) 

615. Inevitable accident is that which no ordinary care 
caution, or maritime skill could prevent : {The Hetty Clifton 
▼. H.MM. Strombolit A. C, Jan. 23, 1852 ; The Hannah v. 
The KaU, A. C, AprU 30, 1851 ; WheOer v. The Washington, 
United States Court, Boston, Shipping Gazette, Sept. 5, 
1851 ; The Harewood v. The John Ingo, A. C, July 8, 1853.) 

616. Collision with ship at anchor caused by inevitable 
accident. Ship doing damage not liable : {The flarewood v. 
7^ John Ingo, A. C, July 8, 1853, Shipping Gazette.) 

617. Two vessels having been In collision, one of them 
then let go her anchor, and In swinging round came Into col- 
lision with a ship at anchor, althout;h those on board the 
former did what they could to avoid It : field, that the col- 
lision was inevitable: {The JJihemia, 4 Jur. N. S. 1244, 
Adm. ; the Law Digest for 1869, 414.) 

618. Case of inevitable accident In consequence of a fog. 
Action dismissed witliout costs: {The Argo v. The Emma 
Ileyn, A. C, Jon. 9, 1S56, Shipping Gazette.) 

XIX. Just, Vebdigtof. 

619. Jflrisdiction of Admiralty Court not affected by 
verdict of a jury in respect to the same collision In an 

ction at common law: {The Ann and Mary, A. C, Nov. 3, 
1843 ; 2 W. Rob. 190 ; 7 Jur. 999; Pritchard's Digest, 122; 
bee's Tenterden, 523.) 



XX. CAUinNO LlOHTi— VXSSILS AT AVCHOB. 

620. Claim for loss of cargo of iron on board a vessel at 
anchor, which was sunk by collision with a ateamer, not 
•ustaiaed, as the vessel lying in a channel through which 
ships were passing in a dark night had not a light on 
board, and did not keep a good look-omt : {Yates v. OUy <\f 
Dublin Steam Packet Company, C. E., Dec. 18, 1839, and Jan, 
15, 1840, Shipping Gazette.) 

620 a. Vessels at anchor were not generally required to 
carry a light, but circumstances might exist where it would 
be compulsory: {The Sarah, A. C, July 9, 1845; The 
Victoria, A. C, May 5, 1848, Shipping Gazette ) 

620 b. A ship at anchor in upper part of Graveaend Reach 
should carry a light, and is liable in case of collision, where 
the want of a light contributes to the accident But at 
common law a man cannot recover for an act of negleot 
unless free flrom blame himself: {Tlie Albion and The Valiant, 
Morrison v. General Steam Navigation Company^ C. E,, 
Feb. 25, 1853 ; 21 L. J. 92 ; Shoe's Tenterden, 528.) 

620 e. Unless by local regulations some other light is 
required to be exhibited, a vessel at anchor must put up tho 
light required by the Admiralty regulations : {Morriton v. The 
Genef^l Steam Navigation Company, E. C, April 23, 1853; 
2 C. L. R. 63 and 103.) 

621. There was no general law requiring aalling vessels at 
night to carry a light except when at anchor, or to show a 
light where necessity plainly required it A vessel under 
peculiar cironmatances being towed into St George's Dock, 
in the river Mersey, on a very dark night, held bound to 
have shown a light : {The Fairy, A. C, March 18, 1850, 
Shipping Gazette.) 

622. Ship at anchor not carrying a bright light at mast- 
head, but this not the cause of collision, other ship being in 
fault, held llaUe: {Tlte Liberty v. The Catherine, A. C, 
June 21, 1853, Shipping Gazette.) 

623. Held (reversing the judgment of the Admiralty 
Court), that it is not a sufficient compliance with the Act of 
Parliament to carry a light in the port mizen rigging ; but 
that it must be carried at the very top of one of tho masts, 
so as to be visible all round the horizon: {The Palermo v. 
The Telegraph, J. C. P. C, May 18, 1854, 1 & <fe A. R. 427 ; 
8 Moore, P. C. 167; see Shee's Tentorden, 527, qualified by 
Dr. Lushington's obseiTations in the case of The Henry v. 
The Vivid, A. C, April 7, 1856.) 

624. Rule as to burden of proof with respect to eoUIaion 
with ship at anchor : {The Palermo v. The Tekgre^ A. C, 
May 18, 1854 ; Tfie Bute v. The Argo, A.C., June 22, 1854 ; 
1 £. A; A. R. 427.) 

625. Light hoisted, not at mast-head, according to Ad- 
miralty regulations for all vessels at anchor, but fourteen 
feet above the deck of a brigantine of 218 tons under the 
foresail, held to be a proper one. Rule as to burden of 
proof: {The Bute v. The Argo, A. C, June 22, 1854.) 

626. Duty of a ship at anchor to carry a light: {The 
WHliam v. The Harriett, A. C, March 1, 1855, Shipping 

Gazette.) 

627. In the case of a vessel at anchor a clear bright ligbt 
put up on the fore boom, twenty-two feet from the deck 
between the rigging and the deck, was held to be sufficient : 
{The Exeter and The Northumbrians Daughter; Whittle v. 
Cravford, C. E., Shipping Gazette, Aug. 27, 1855, and E. C, 
Shipping Gazette, July 4, 1856.) 

628. Vessel at anchor off Barry Island, in the Bristol 
Channel, for twenty minutes without having a light hoisted, 
found liable for damage caused by collision : {The Ide v. 
The Kron Prins Ernst Auguste, A. C, April 1, 1856, Shipping 
Gazette.) 

629. A light placed under the boom of tlio foresail, abont 
four feet on the starboard side of the f6i*einast and about 
twenty feet above the bulwarks of a brigantine of eighty 
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tons, at anchor in a fiUnray in tlie nelghboarhood of Dover, 
held to be as risible as one at the mast-head; and its being 
so placed does not prevent her recorerlng for damage caused 
bjr coUision, it being in snob a position that it might liave 
been seen by the other ressei if a proper loolc-oat had been 
Jcept The judgment in the case of The Telegraph ftilly com- 
mented on. By that Judgment of the Judicial Committee of 
Privy CotmcU, afirming in so ikr the decision of the Ad- 
miralty Coort, a mere departure from the Admiralty regu- 
lations does not preclude a vessel irom recovering unless the 
collision waa occasioned by the non-observance thereof: 
(The Henry r. The Vivid (&), A. C, April 17, 1856 ; W. Rep. 
504 ; affirmed by J. C. P. C, July 3, 4 and 7, 1856, but without 
co9t^ as the eyidence was fairly open to doubt, W. Rep. 755.) 

63a Fishing yessels as well as steam-tngs ooming np the 
Mersey must exhibit a light in a proper position, perma- 
nently fixed to some portion of the rigging : {7%e Prinee of 
Walee and 2^ Sainton ; Wright r. DanUet dfe^ Liverpool 
C C, Dec. 16, 1856, Shipping OazetU.) 

631. Constrnction of Act of Parliament respecting lights 
as applicable to British ships lying in foreign ports: {The 
Anemone r. The GrinubVt A. C, March 6, 1858, Shipping 
Gazette.) 

IiOBTS cAmaiin bt Foanon Shits. 

G32. A foreign vessel at anchor in Hull Roads held en- 
titled to recover for damage by collision, although she had 
not proper lights hoisted, the absence of whicli, however, 
did not contrlbate to the collision. In a question as to 
carrying lights, a finrrtgn Tessel is bonnd by the general law 
maritime, and not by English law: (29ks Therese v. The 
Bomuia, A. C, April 19, 1856 ; W. Rep. 503.) 

lAQWn GAUUKD BT SAXLINO VxsSKLS. 

633 a. Lights were not required to be exhibited by a sail- 
ing vessel under common cirenmstances, especially on pilot 
ground: {The Iron Jhtke^ A. C, Msy 13, 1845; Ditto, 
J. C. P. C June 18, 1846 ; 9 Jnr. 476 ; 4 Notes of Cases, 91 ; 
Prltchard's Digest, 13&) 

632 b. A light should be shown by a sailing vessel when 
a steamer is approaching her and there is any danger of a 
collision: {The Iron Duke^ J. C. P. C.^ June 18, 1846, Ship- 
ping Qazette.) 

633. In a question of collision with a brig of 186 tons of 

coal laden from Swansea to London, Captain Probyn for the 

Trinity Matters, said: " Instead of endeavouring to show a 

light by merely lifting np the lid of the skylight, in onr 

opinion it was the dnty of the master to have exhibited one 

in a more conspicuous part of the vessel where it could have 

been well seen from the steamer ; and we moreover think 

that there was plenty of time for so doing :" {T?ie Sir Francis 

Drake (s.), A. C, March 9, 1849, Shipping Gazette.) 

634. If collision be caused by omission to carry lights as 
ordered by the Admiralty regulations, damages cannot be 
recovered by the ship guilty of the neglect: {The miliam 
Broderick v. The Adventure, A. C Jan. 15, 1853, Shipping 
Gazette.) 

635. Every vessel, whether foreign or English, should have 
a light ready to hoist when needful : (77m Dockenhuden v. 
Tfke Eliza, A. C, May 7, 1853, Shipping Gazette.) 

636. Neglect of sailing vessel to show a light does not 
prevent her recovering where the absence of the light did 
not contribute to the collision : (79ke New Union v. 77ke 
JPcMther, A. C, May 25, 1853 ; 1 £. dc A. R. 31 ; Shoe's Ten- 
terden, §27.) 

637. The omission to carry a light does not render a party 
liable for damage if if is impossible that the coUision was 
caused by want of lights. 

638. Ship towed liable for any error or omission on the 
part of the steam-tug towing her, as the omission to carry 
a light on the tug : {The Hester v. The Girafft, A. C, July 15, 
Ja53, Shipping Oatette.) 



639. The mere omisMlon to carry a light not contributing to 
collision does not exempt either party from liability if in 
fault : {The Trident and The William; Marshall v. General 
Steam Navigation CompaMff^ Home Circuit, Croydon, Ship- 
ping Gatette, Aug: 12, 1853.) 

640. If lights are not shown by two sailing vessels as 
directed, and the court find that the collision was caused by 
the want of them, then neither can reeover, although the 
non-observance of the regulation were not relied upon on 
either side: {The Ann Moore r. The Alluvial, A. C, Nov. 21, 
1853; lE.ftA.B.96.) 

641. Sailing vessels must show lights that can be seen ; but 
there is no regtdation as to the degree of intensity : {The 
Trident and The Hareuood ; DoweU v. General Steam Navi- 
gation Compamg, Q. B., Dec 9, 1853.) 

642. Binnacle light shown in time, and signal lantern with 
a candle of eight to the pound fixed to ferestuy from four 
to six feet above the deck of a schooner of 116 tons, held 
to be a compliance with Admiralty regulations then in forces 
pursuant to 14 Sc 16 Vict. c. 79, a 26, as to lights to be 
hoi-tted by sidling vessels meeting each other. If the rule 
had been violated, but did not occasion the oollision, it is 
the same as if It had not been violated at all : {The Margaret 
Soberti V. The Fortune, A. C, March 2, 1854; and J. C. P. C. 
Dec. 4, 1854, affirming Judgment; see Harrison^s Digest, 
1857. 200.) 

643. If alight on board a ship goes out by accident just 
before a collision, the owner must suffer the consequences : 
{The Meteor v. The &»lj^, A. C, Dec. 15, 1854 ; 8 £. & A. R. 
83.) 

644. Whether, under sail or towed, a sailing vessel was 
required on the approach of any other vessel according to 
the Admiralty regulations, made under the authority of th& 
Steam Navigation Act 1851 (14 & 15 Vict. o. 79, s. 26) to 
exhibit *' between sunset and sunrise a bright light in such 
a position as can be best seen," " and in time to avoid a 
collision," and to continue to show it for i^ reasonable 
time. Omission to do so contributing to collision precluded 
the ship in fault from recovering for any damage sustained. 
On tlie one hand the master was subject to a penalty of 20f., 
on the other hand the owners were thus made to suffer 
under certain circnmstinces from the disobedience of the 
master to tbe provisions established- by law : {Dowell v. 
General Steam Navigation Company, Q. B., June 4, 1855 ; 
3 W. R. 492, Q. B. ; Shee's Tenterdeo, 527 ; I%e Abeona and 
The West Kent; Dixon v. Cflements, Q. B., June 28, 1855 ; The 
Jane Archibald v. The Ilos, A. C, Oct. 25, 1855, Shipping 
Gazette.) 

INou by the eompOtr.— The deduction drawn by Seijt. 
Shee (1 0th edit. Tenterden, 527) from the decisions in the 
cases of The Telegraph and of DovoeU v. GeneroA Steam 
Navigation Company, seems to be too restrained. See Dr. 
Lushington's exposition of the Judgment of the Judicial 
Committee of Privy Council in the case of The Telegraph,. 
in The Henry v. The Vioid, A. a. April 17, 185&] 

645. Action dismissed with costs, the vessel proceeding 
for damage done by collision having failed to exhibit a light 
on the approach of the other vessel, as directed by the 298th 
section of the Merchant Shipping Act, and the court having: 
come to the conclusion that the collision was occasioned by 
the nonobservance of the rule : {The Fear Not v. The Juliana*^ 
A.C., Dec. 22, 1855, Shipping Gazette; The City </ London, 
A. C, July 5, 1857 ; W. Rep. 678.) 

646. Affirmative evidence preferred to negative evidence 
as to lights being hoisted : {The Hope v. The Rehance, A. C.» 
Jnne 5, 1857, Shipping Gazette.) 

{See Noa 649 and 650 a.) 

647. Vessel not hoisting a light In obedience to Admiralty 
regulations held not entitled to recover from ship otherwise 
in fault: {The Midlothian v. Ihe Urania, A.C., Jane \K 
1857, Shaping Gazette.) 



■MM 



.^^^^Ma 



^kA. 



50 



DIGEST OF MARITIME LAW CASES. 



COLUSIOX. 



648. VesMl in fealt for not ahowinff a light in time, 
according to Admiralty regulations following on the Mer- 
chant Shipping Act, 17 A 18 VicL c. 104, Bt. 295, 298: (2%< 
CdeHtv r. Tke (Htp o/LoiuU>n, A. C, Jane 8, 1867 ; W. Bep. 
678; Ditto, Judgment affirmed, J. C. P. O, Dee. 16, 1867, 
SfUppiaff (kusette.) 

649. AffirmatiTe eridence as to lights being hoisted giren 
credit to in preference if there Is only ncgatiTO eyidence 
against it: {Tht Charles r. The Progrm, A C, Feb. 10, 
1858, Shipping Oaxette.) 

(See Noe. 646 and 650 a.) 

650. Collision between two sailing ships. Qaestion re- 
garding nonobsenrance of statntory regnlatlons as to show- 
ing Ughts: (Ifu Helena t. The FUnio Qii^ A. a, Jane ^ 
1858, Shipping Oatette.) 

Lioaxi caibud bt SnAioit. 

660 a. Parties swearing that they showed a light is better 
evidence that there was one than others swearing that as 
they did not see it there was none. It may hare been ex- 
hibited withoat being seen by the latter : {The Ftoirf, A C, 
July 12, 1849, Shipping OatetU.) 

661. Notice taken of the instrnctlons lasned by the Ad- 
miralty, following npon 9 A 10 Viet. & 100, that steamen 
ahoold carry at nlghtabright white light at theforamast head, 
green light on starboarl bow, and red light on port bow, to 
be fitted with Inboard screens: (The Bob Boy (s.) t. The 
Unieom (s.), A C, Nov. 23, 1849. Shipping OatetU.) 

652. Two steamers meeting, and seeing the green lights of 
each other, should starboard their helms; bat there may be 
an exception where a steamer meets a steam-tag with a 
▼easel in tow: {TheGknbmmy,TheHope^ A C, June 22, 
1854, Shipping GaeeUe,) 

653. There may be oases where a sailing vessel would be 
jnstifled in starboarding helm if she saw the green lights of 
a steamer ; bat in ordinary cases both vessela ought to port 
helm. Vessel held to blame for starboarding helm on 
meeting a steamer; bat as this erroneous order was given 
by the pilot, the action was ditmissed, bnt without costs, the 
pilot alone being held liable: (77ke SilloAr.^The Admiral 
JBoxer^ A C, Jan. 26, 1857, Shipping Oaxette.) 

654. Steamer held not liable for damage done to another 
by collision, the latter not having her side lights lighted : 
{The Alma v. The Moecow, A. C, March 6, 1858; ditto, 

judgment affirmed, J. C. P. C, July 10, 1858, Shipping 
Gatette,) 

XXL LooiATioir or SHiPOWMKa's LuBpirr. 
(See "Weskett," 481.) 

655. Cases as to responslbllty of owners of vessels doing 
damage being limited to the value Of the ship and fireight 
only, by the 53 Oeo. 8, c. 159 ; and 7 Geo. 4 : {l%e Transit^ 
before Sir JohnNlchol, A. C, March 17, 183S; The Bichmond, 
before Sir John Nichol, A. C, April 19, 1838 ; 3 Hagg. 431 ; 
see Shoe's Tenterden, 299.) 

656 a. New action against master not competent when a 
ship having been proceeded against for damage done by 
collision, the value of ship and fireight prove insufficient: 
{The Hope, A C, 1 Rob. 154 ; Harrison's Digest, year 1842.) 

656 b. Rule as to liability of part owner in command 
of vessel for excess of damage beyond the value of ship 
and freight : {The Volant, A. C, 1 Rob. 386 ; Harrison's 
Digest, year 1844.) 

666 c. Notwithstanding the Umitatlon of liability by 
statute 63 Geo. 3, c. 169, the court may condemn the 
owner in costs, which along with the damage by col- 
lision, amount to more than the value of ship and 
freight : {Ex parte Bayne, 1 Ad. & £11. N. S. 982 ; Har- 
rison's Digest, year 1843.) 

G57. With reference to the limitation of owner's liability 
under 53 Geo. 3, c. 159, where the vessel in fault Is sunk and 



totally lost, her valoe should be taken at what she was 
worth the moment befSore the colUston occurred : (Brown, ise, 
V. WHkineon, ±e,, a £., April 28, 1846; 16 M. ft W. 391 ; 
Shea's Tenterden, 299, 100 ; see 12 Jar. 946, and No. 660 
hereof.) 

668. In a collision ease, the bail cannot be made liable, for 
more than its amoont, nor for so mneh, if the values of ship 
and fMght be less. Construction of 53 Geo. 3, c 159, limltin g 
owner's responsibility to the value of the ship at the moment 
of collisioa. Cases commented upon : The Biehmond, 3 
Hagg. 431 ; The Volant, 1 W. Rob. 387 ; Broun v. Wilkinson, 
16 M. A W. 891 ; WHtOH V. Dixon, 2 B. ft Aid. -i ; Dobree v. 
Sehroeder, 1 M. A C. 489. Where the master is principal 
owner, as in the case of The TWune, 3 Hagg. 114, a different 
principle applies. On mch a point the Admiralty Court is 
bonnd by adecUon of a eoart of common law : {The Bieh- 
mond, before Sir John Nlehol, A. C, AprU 19, 1888 ; 3 Hagg. 
481iShee*s Tenterden, 680; The Mary Caroline, A C, May 19 
and Nov. 3, 1848 ; 8 W. Rob. ; 12 Jar. 945.) 

659. No decree can pass against owners beyond the value 
of the ship, freight and appurtenances, and the costs which 
may have been incurred. Doubtful whether a purchaser of 
a ship could be made responsible beyond the value of the 
ship where there has been a change of ownership between 
the thne of the collision and the arrest ; the owner may have 
got possession of the fireight and have gone to a dirtant part 
of the world: (2^ Metlona, A. C., March, 16, 1848; see 
6 Notes of Cases.) 

66a Period when value of ship in faalt is to be taken. 
By 63 Geo. 8, c. 169, it Is declared that the ship shall not be 
liable beyond Its own valoe. Held that the value most be 
taken at the moment of collision, not the damaged value 
after oollision. Cases dted: Brown v. WiOinton, 15 M. ft W. 
391 ; Dobree v. Sehroeder,l M. fc Cr. 489 ; {The Mary OaroUne, 
A. C, May 19 and Nov. 8, 1848 ; 3 W. Rob. 101 ; 12 Jar. 945 ; 
Shoe's Tenterden 30a (See No. 656 hereot) 

661. The value of ship in fault being less than the amount 
of damage the gross fMght, without deduction of the wages 
of the crew, is liable to make good the damage. Constrac- 
tion of Act of Parliament, 53 (Seo. 3, c. 159, limiting the 
responsibility of shipowners: {ITie Benaree, A. C, May 23, 
1850; 14 Jnr. 281 ; 7 Notes of Otfcs, 64, Supp.; Shoe's Ten- 
terden, 633. See NOk 663.) 

662. Party in fault llalile according to the ordinary rules 
of law for damages done by collision though his own ship be 
lost by it: (Lord Campbell's charge to a Jnry in Tonng t. 
Brooks, Q. B., Feb. 18, 1861, Shipping Oatette.) 

663. No deduction is allowed in cases of collision, in esti - 
mating the value of ship and fireight with reference to limi- 
tation of shipowner's liability. There is nothing in tbe 
statute inferring exception even on the ground of mortgage 
or bottomry: {The Chimera., A. C, Nov. 24, 1852, Shipping 
Oatette. See No. 661.) 

664. In a suit for damage by collision where the proceeds 
of the ship and fireight are insufficient to pay the damages, 
a claim made by the crew of the ship in fault, whether h 
British or foreign vessel, for wages to be paid out of the pro- 
ceeds is not admissible where the shipowner is not bankrupt i 
the crew without specific bUme being imputed to any one of 
them might all be conddered in tiie character of wrong- 
doers: {The Chimera, AC, Nov. 25, 1862; Shoe's Tenterden, 
636 ; The Linda Flor, A. C, Dec. 24, 1867 ; The Duna, A. C, 
Dublin, Aug. 18, Shipping Oatette, Aug. 17, 1860. See alno 
the case of The Benares, 661 hereof.) 

665. With reference to the limitation of the shipowners* 
liability for collision, to the value of ship and fireight, it was 
said that passage-money and fireight meant the same thing : 
{The Heroine; Thompson v. Smithy Lambeth C. C, March 1 , 
1853, Shipping Gazette \ see The Merchant Shipping Act, 
1854.) 

I 666. Practice in regard to shipowners' admission of liability 
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in application for iDJonction to stay proceedings In Admiralty 
<k)art nnder the jorisdiction giren by sect. 5t of the Mer- 
chant Shipping Act 1854, to a court of eqnity, in a cause of 
collision to ascertain the valne of the ship and freight, and 
to distribute among the claimants : (^U ▼. Audus, V. Gh. C., 
Jan. 31, 185A ; 3 £q. Rep. 422 ; 3 W. R. 230, V. C. VY. ; 24 L. J. 
^9, Ch. ; Shoe's Tenterden, 303.) 

666 a. Where the proceeds of ship were insufficient to pay 
all damages, an individual who had raised an action and 
received bail Was held not entitled to be paid rateably with 
<me who had raised his action and obtained bail at an earlier 
period. The court is disposed, U different parties bring 
soits befbre decree is pronounced, to interpose equitable 
conditions, so that all may be liable for a proptfrtion of costs ' 
in case of fiiilnre, or entitled to recoTer rateably if successfal. 
•Oeneral obserrationa Gases of the Saracen^ of Beavan y. 
Htfnes, 6 Moa P. G. G. 56, and the Jofum Friederich^ Tenter- 
den's Treatise, 199, referred to : (The ClarOf A. G., Dec. 4, 
1855 ; W. Rep. 180.) 

666 b. A shipowner aTaUIng himself of the provisions of 
the Merchant Shipping Act, 17 & 18 Vict c. 104, sa. 501, 
514, to have the values of the ship and freight ascertained 
and diUma ariring through wreck of ship by negligent 
-collision for loss of cargo and passenger's effects distributed 
rateably among the claimants, is liable to pay the costs o' 
■the suit, hut not of any liUgatlon between the adverse 
elaimantai The Yloe-Chancellor's Gbancery Court haA no 
power to order psyment of interest in such a case : (The 
African SUam fihtp ComjKmy y, Swmeejf^ V. Gh. G., June 
^0, 1856 ; W. Rep. 682. See also No. 2304 as to value.) 

667. JniJadiction of Admiralty Gonrt and Court of Chan- 
cery. Qnestion relaflve to provisions of 604th section of Mer- 
chant Shipping Act, 17 4e 18 Vict, c 104, limiting ship- 
owner's liability in case of loss of life or goods, and pro- 
ceedings relative to apportiohjnent by the Vice-Ghancellor 
of the value of ship and freight am.^ngthe claimants : {Ley- 
tester y. Zogant Feb. 17 and 18, 1857; Harrison's Digest, 201 ; 

3 K. & J. 446 ; 36 L. J. 306, Gh. ; W. Rep. 334.) Held, that 
nnder the above statutory limitation, the owners we e liable 
to the extent of the gross proceeds of the sale of ship 
without deduction of disbursements and fees retained by 

the Admiralty Commissioners: (LeycesUrv, Logan, 4 Kay 

A J. 725 ; Law Digest for 1859, 634.) 

668. Sections 504 and 514 of Merchant Shipping Act 
1854 held not to apply to foreign ships coming into col- 
lision with each other on the high seas, and the court has, 
therefore, no power to limit the liability of a foreign ship- 
owner for loss by collision to the value of the ship and 
freight Rule to be fellowed— Dr. Lnshington's decision in 
caseoi the 2<)Zi;eret»appTOvedof— Knight Bruce, L. J. observed, 
*' I do not say whether the plaintiffs would have been right or 
wrong if one only of the ships had been foreign, or if the col- 
lision had happened in a British river or a British port :" 
{The Tuscarora; Cope v. Doherty ; V. Ch. C, May, 3, 1858. 
W. Rep. 537 ; ditto, Ch. C, June 12, 1858 ; W. Rep. 695.) 

663 a. Held that the Merchant Shipping Act limits the 
liability of the owner of a British ship to the value of the 
flhip and freight where the suffering ship is a foreigner and 
the collision happened within three miles of the coast of 
this country. The whole question largely discussed with 
reference to the case of Cope v. Dolierty, No. 668 hereof: 
<27kc WUliamHuttf General Iron Strew Collier Company r. 
JSehurman, V. Ch^ C, July 30, 1860 ; 2 L. T. Rep.N. S. 696.) 

668 b. Construction of 504th section of Merchant Shipping 
Act 1854. Liability of owner for damage to property limited 
ti> value of ship and fteight, although the collision was ac- 
companied with loss of life : [yixon v. Russell, V. C. C, July 

3, 1861.) 

{See "Personal Injury.") 

XXII. Look-out. 
6<>9. Vessel held liable for damage done by collisloa In 



consequence of a bad loolc-out being kept ; consisting of only 
two seamen on the declc of a schooner of 106 tons: {The 
MeUona, A. C, July 14, 1847, Shipping Gazette.) 

670. Vessel keeping bad look-out held liable : (7?^ ffaar- 
burg V. The Linda Flor, A. C., April 1, 1857, Shipping 
Gazette.) 

67 1. A steamer meeting a sailing vessel held liable for 
collision through keeping a bad look-out. Under the 296 li 
and 298th sections of the Merchant Shipping Act, if the 
fault of one vessel at all contributed to collision she cannot 
recover from the other, however greatly the latter is to blame : 
(Z%« Lady Sale v. J7. M. S. Pembroke, A. G., March 3, 1858, 
Shipping GaseUe.) See also The Charles Bartlett v. The 
Europa, June 15, 1850, as to what is a good look-out on 
board of a steamer. 

XXIII. Ships Lting-to. 

672. Vessel lying to in the Immediato track of vessels, 
without having proper sail to keep herself under command, 
held to be in fault : {The Stirlingshire v. Tlte Afrika, A. G , 
June 16, 1856, Shipping Gazette.) 

673. Vessel held to blame for collision with one lying to, 
and which the former saw a quarter of a mile before the 
collision occurred : {The Mary v. The Cyrus, A. G., April 3, 
1857, Shipping Gazette,) 

XXrv. Mbachant Shipping Act. 

(See also 545b as to both ships being in fault; 666 b to 
668b as to foreign ships ; 7 1 1 and 713 as to sailing ships lying 
to; 695a, 695b, 697, <kc., as to pilots ; 754 to 756, 783, 784, 
787, 788, 790, 794, 798, 800, &c., as to steamers and sailing 
vessels meeting each other ; 808 as to steamer towing a 
vessel.) 

674. " Where the directions in the Merchant Shipping Act 
have been culpably disregarded by a vessel proceeding for 
damage, she cannot recover :" {dictum of Dr. Lushington in 
The Agnes v. The James Gibb, A. C, Dec 6, 1856, Shipping 
Gatette.X If the fault at all contributed to the collision, 
see No. 671 : {The Lady Sale, A. C, March 3, 1658.) 

XXV. MoBTOAGE— BonoiiBT. 

675. As against a mortgagee or bottomry bond holder 
prior to the damage done, the suitor in a cause of damage 
by collision has a claim to preferable payment. The claim 
of the suitor goes to the full extent of the loss against the 
ship, though her value be increased by subsequent repairs, 
where there is no bottomry bond granted for them. But a 
bottomry bond holder who assisted the vessel in distress 
after the colMcn by advancing money for repairs, in 
ignorance of the collision, was held entitled to his recourse 
to the extent of the increased value of the ship by repair ; 
the suitor in the collision cause receiving only the value of 
the ship before repair : {The Aline, A. C., Dec. 3, 1839 ; 1 
W. Rob. 111-120; Pritchard's Digest, 126; Shoe's Tenter- 
den, 123.) 

XXVI. Neoligemce. / 

676. Neglect on the part of one ship to uso due care to 
avoid a collision caused by negligence of another, would be 
held as a reason in the Admiralty Court for dividing the 
damage: {The Iron Duke, J. C. P. C, June 18, 1846, Ship- 
ping Gazette.) 

(See " 329 " and following cases.) 

677. If the master by negligence places his ship in sucHi a 
position that a collision becomes unavoidable, or if by negli- 
gence he makes her unmanageable, and she does further 
damage, he is liable as for direct damage by negligence: 
Held liable for damage done by drifting against another 
vessel: {Seceombe v. Wood, C. E., July 8, 1840; 2 M. & Rob. 
290; Abinger; Pritchard's Digest, 137.) 

678. A ship not being under proper command, owing to 
a fore- topmast staysail not being set wliile being towed 
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dowD the Thames by a steamer, the owner was foand liable 
in damages canaed by collision: (The Counteu of Lonsdale 
T. The Agnes Bknkie; OenercU Steam Navigation v. Jordeson, 
C. S. C, Jan. 18, 1855, Shipping Oazette.) 

678 a. Wbat ia the proper direction to a Jary respecting 
negligence of either party : (Tt^f v. Warman^ 5 Jar. N. S. 
222, C. P. in error; the Law Digest for 1859, 415.) 

XXVIL PAsnouLiA AvnAoi on Ship. 
(See also that title and'Ko. 545 a.) 

679. StipnlatloB In policy that parties shall be bonnd by 
law of BordeftiUL Amonnt reeorered in France for damage 
sustained by collision did not coTer all the loss. Tlndal, 
C. J. held that the owners could not recover the balance or 
deficiency from the mnderwriters : {DeoauXt dc^ y. HUlf 
C. P., Dec 22, 1840, Shipping Gaxette.) 

XXVIIL Pilot on Boakd. 
(See as to Anchoring, 551 b, 552.) 

680. Foreign ship with pilot on board. Owners held 
liable for damage done by collision, with costs, having their 
reconrse against the pilot : (rAe Carolus^ before Sir John 
Nichol, A. C, Uay 10, 1^87; 3 Hagg. 343; Pritchaxd's 
Digest, 279.) 

680 a. A collision being occasioned solely through pilot's 
incompetency, shipowner exempted ih>m liability by 6 Qea 4, 
G. 125, s. 72 : (Luqf T. Jngranit 6 Mee. & W. 302; Harrison's 
Digest, 1840.) 

681. Pilot, master and crew all in fanlr. Shipowners 
liable. To obtain exemption nnder the Pilot Act, 6 Geo. 4, 
c. 125, the owners of the ship most pTove that the accident 
arose solely throngh the fsalt of the pilot : {The Diana, A. C, 
Feb. 12, 1840; 1 W. Bob. Rep. 131 ; Shee's Tenterden, 619; 
ditto, Jadgment affirmed, J. C. P.G., Feb. 19, 1842; 6 Jar. 
137; The Fama, A. a, Jaly 13, 1843, Shipping Gazette; 
The Mobile, J. C. P. C, Jaly 2 & 8, 1856 ; Weekly Reporter, 
708. Gases dted : The Diana, I W. Rob. 181 ; S. C 4 Moore 
P. C. Cases, 160; The Christiana, 7 Moore, P. C. Cases, 160; 
Pritchard's Digest, 279, 280.) 

682. In case of damage by a British ship to property of 
foreign owners solely throngh fanlt of pilot, the owners held 
to be exempt from liability under 6 Geo. 4, c. 125, for the 
remedy must be taken according to the law of the coantry 
in which it is enforced; (The Vernon, A. C, Jan. 22, 1842; 
1 W. Rob. 317-319 ; 6 Jar. 67, Ad.; Pritchard's Digest, 279; 
Shee's Tenterden, 159.) 

682 a. Held that the Merchant Shipping Act,ss. 129 and 388, 
and the Liverpool Pilot Act, include foreign ships in the 
liability to take a pilot, and that fbreign ships are therefore 
entitled to the benefit of the exemption firom liability fbr 
collision through the fkult of the pilot alone : (The Johanna 
StoU, A. C, April 18, 1861, Skipping Gautte.) 

683. Collision being caused by fault of master and crew, 
shipowner liable, though a pilot was on board : (The Massa- 
ehusetti, A.C., AprU 19, 1842 ; 1 W. Bob. 371 ; Shee's Ten- 
terden, 158.) 

684. Pilot held to be solely in fanlt for collision with a 
vessel on entering dock in consequence of not dropping the 
anchor in time, and not taking proper precautionary mea- 
sures. It is exclusively the pilot's duty to direct the time 
and mode of anchoring: (The Agricola, A. C, Jan. 24, 1843; 
S W. Rob. 10; Pritchard, 137.) 

685. Construction of Lirerpool and General Pilot Acts. 
Conflicting decisions of Court of Queen's Bench and Court 
of Exchequer. The master of a ship, nnder compnldon of 
LlTerpool Pilot Act, 5 Geo. 8, c. 73, took a pilot on board, 
throngh whose fiinlt alone the collision occurred. Owners 
not liable; question on whom blame rested being a matter 
of doubt, costs not giyen. The law which compels a man 
to employ a particolar perion must (to ayoid lAJostiee) 



take away his responsibility for the acts of that individual :. 
(The Agricola, A. C, Jon. 31, 1843, Shipping Gautte.) 

686. If a party alleges that the collision arose solely from 
the fault of the pilot, he is bound to prove so. Affidavit 
of pilot not admitted; (The Fama, A.C., July IS, 1843^ 
Shipping Gazette.) 

687. A vessel in charge of a pilot, and also In tow, is- 
considered under the pilot's charge, and he Is liable for 
any damage caused by collision ; if his orders are correctly 
obeyed, neither the owners of the ship nor Ihe steam-tog 
are responsible. If the »team-tug disregarded the pilot's 
orders, the owners of the vessel would be reqransfble,, 
having their recourse against the steam-tug. Case of the 
Chieftain commented upon: (The Duke of Manehuter, A. C, 
June 10, 1846, Skipping Gazette; l%e Gipejf Eing, A.C.r 
April 16, 1847, 11 Jar. 367.) 

688. If the collision be partly caused by any neglect or 
want of care on the part of master or crew, shipowner 
liable though a pilot is on board : (79^ George, A. C, June 6 
and 12, 1845; 4 Notes of Cases, 161; 9 Jur. 282; 3 W. 
Rob. 386 ; Shee's Tenterden, 158.) 

689. It is the duty of a pilot to superintend the hanghig 
of the anchor, and to take care that everything is pro* 
perly done to bring the vessel to anchor In the port t» 
which he is conducting her. Observations of Dr. Lush- 
ington'in a question of exemption of owners from liability 
for collision where a pilot is on board : (The Gipnf Eingt 
A. C, April 16, 1847 ; 11 Jur. 367 ; Shee's Tenterden, 158.) 

690. The anchor was Improperly hung, and this caused 
the damage. Held, that as it was the proper bosbiess of the 
pUot to give directions for the hanging of the anchor, and 
thoae directions were duly carried into effect by the master 
and crew, the owners were exempt flrom responsibility : (7ft# 
Counteu of Durham, A. C, M)sy 11, 1849, Shaping GazetU.^ 

691. "If an Act of Parliament compels a given course to 
be pursued " (as the taking of a pilot on board) " an oppo- 
site course of practice never can excuse disobedience to the 
Act:" (The Orion, A. C, June 6, 1849; ditto, Jadgment 
Affirmed, J. C. P. C, Feb. 13, 1851, Skipping GazetU.) 

692. Pilot alone in fault: shipowner not liable, thouRb 
letters had been written by captain agreeing to pay money ; 
(The Olenmorriston v. The Cornier, A. C, June 2, 1853, 
Skipping Gazette.) 

693. The burden lies on those who excuse themselves 
from liability because a collision was caused by the act of 
the pilot, to show that the collision arosesolely from hiii 
fault: (Beazley v. Ross, Woolwich C C, May 23, 1854; The 
Lucy Thompson and TJte New World, A. C, May 8, 1855^ 
Shipping Gazette.) 

694. If while the pilot is below the person in charge of a. 
ship neglects to do anything which he ought to have done, 
and its omission coutribates to the collision, the owners are- 
liable: (The Lucy Thompson and 2^ New ^orld, A. C, 
May 3, 1855, Shipping Gazette.) 

695. In accordance with sect. 388 of the Merchant 
Shipping Act 1854, the pilot alone being in fault, action 
against; shipowners for damage by collision dismissed, bat a» 
usual without costs: (The Malvina, A. C, Dublin, Nov. 20,. 
Shipping Gazette, Nov. 23, I86a) 

In such a case the burden of proving that the ooUision was 
the act of the pilot idone lies on the shipowner seeking to 
avail himself of this protection firom liability : (TJ^e hehwalbe, . 
J. C. P. C, Feb. 13, 1861 ; 4 L. T. Rep. N. S. 160 ) 

695 a. Pilot being alone in fittult and compulsorily taken' 
on board, shipowners not liable for damage done. Con- 
struction of sect 376, &C., of Merchant Shipping Act, and^ 
relative order in council Admiralty Court bonnd to be 
guided by Jadgment of Court of Q. B. on the same point:- 
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{The Earl of Ajuckland^ A.C., Jan. 18, Shipping Gazette, 
Jan. 21, 1861.) 

696. Damage done to steam-tug by the improper warping 
of a barque through the Blackwalllock of the West 
India Dock, while under charge of a pilot Shipowner found 
liable for damage, having his recourse against the pilot : 
{TheLifeyajiA77teAt?ienian; HugJies 'V. Teighe and Smith, 
C. S. C, Oct 22, 1855, Shipping Gazette.) 

697. Construction of sect. 388 of the Merchant Shipping 
Act Shipowner liable for damage done by hia vessel (a 
foreigner) striking a barge at anchor in the Thames, the 
accident caused by a waterman (hired by the master 
at the pilot's request) putting the helm the contrary 
way to that which the pilot ordered. The waterman was to 
be considered the servant of the owners: (The Thomas 
Webbr. The General De Caen, A. C, Dec. 8, 1855, Shipping 
Qautte.) 

698. Shipowner held liable for damage done by collision 
in consequence of the crew of his vessel not promptly 
obeying the pilot's orders to drop anchor: {The Baron Osy and 
The RvAicon; Jackson y. Thomsm^ Q.B., Dec. II, 1855, and 
Jan. 11, 1856, Shipping Gazette.) 

699. The pilot having gone below and left the vessel in 
charge of the second mate, the master and mate being also 
below, the owners were held responsible for damage by col- 
lision from the fault of the second mate: {llie Fenix v. The 
MoMky A.C., ¥eb. 21, 1856, Shipping Gazette.) 

700. A collision being caused solely by the fault of a pilot 
taken eompnlsorOy, owners not liable. Ko costs allowed 
on either side: (The Osprey v. Tlie Albatros, A.C., April 29, 
1856, Slupping Gazette,) 

701. PiJot la charge of a steamer held liable personally 
(in terms of the Act 17 & 18 Vict c 104, sect 388) for loss 
by sinking a barge in the Thames, through negligence in 
navigathig the steamer at too great a speed, thereby raising 
a swell, which caused the barge to fill and go dovm : (Ross 
V. Doust, A. C, Dea 18, 1856, Shipping Gazette.) 

702. Steamer held liable for damage to a pilot cutter In 
conseqaenoe of the steamer not heaving to in proper time to 
take the pilot on board: (The Badger y. The Kielmansegge, 
A.C., Dec 19, 1856, Shipping Gazette.) 

703. Cknutraction of 14 & 15 Vict c. 79, s. 27, relative to 
ships navigating river Thames. Responsibility when out of 
Airway: {Smith v. Vcus, April 18, 1857 ; Harrison's Digest, 
20; 3 E * N. 97 ; 26 L. J. 233, Ex. ; W. Rep. 534.) 

XXIX. Queen's Ships. 

704. Monition against Lords Commissioners of Admiralty 
to answer in suit for damage done to a British vessel in 
colliaion by one of her Majesty's troop ships: (ITie Athol, 
1 Rob. 374 ; Harrison's Digest, year 1844.) 

704 a. On the authority of a decision by the Judicial Com- 
mittee of the Privy Council, costs decreed against a Queen's 
ahlp, which was found liable for damage: (The Leila v. 
S.M.S. SwaMoWt A. C, Jan. 24. 1856, Shipping Gazette.) 

705. A troop Bhip ' will be discharged Arom arrest for 
damage done by collision upon an affidavit showing she is 
the property of the Queen, and employed in the public ser- 
vice. But a remedy agjiinst the master of the ship is open 
to the injured party, and in such cases it has been the prac- 
tice of the Lords of the Admiralty to direct an appearance 
to be given for the defence of the action, *' restoring by this 
act of justice the suitor to as good a position as if he had 
the ship in arrest: " (Th« Resolute, A.G., Dublin, March 20, 
1856 ; 33 L. T. Rep. 80, cited in the Law Digest for 1859, 639 ; 
Bee also the titte ** Queen's Ships.") 

XXX. Rbfkbbncb to RioisTBJLa and Mxechants. 

706. Costa of reference to registrar and merchants not 
allowed so £ar as applies to excessive demands : (The New 
Utwm V. The Panther, A.C., May 25, 1853, 1 E. & A. R.) 



707. The judge of the Admiralty Court considers that by 
the system of reference to the registrar and merchants in 
suits for collision and bottomry claims justice has been done 
as speedily and effectually as it could be done in any other 
manner. In considering their reports he has not the benefit 
of the oral evidence given before them, but only the affida- 
vits; and in a difficult ease of objection to their report, 
partly requiring the knowledge of a shipwright or surveyor 
of shipping, he selected a merchant and surveyor to assist 
them in reconsidering their report, and gave his own per- 
sonal attendance: (The Victoria v. The Sir George Seu- 
mow, A.C., March 23 and June 7, 1853; 1 E. & A. R. 
67 and 69; see also 7^ Alfred, AC, Jan. 19, 1850; 14 
Jnr. 155.) 

708. Party condemned incests of reference in consequence 
of large deductions made by the registrar and merchants 
from his claim for damage sustained by collision : (The 
Colony V, The Cfpnthia Ann, A.C., June 21, 1853, Shipping 
Gazette.) 

709. As a general rule, where one-third id taken by the 
registrar and merchants off the amount claimed, the party 
who has the third taken off Is condemned in the costs of the 
referencei In this case each party left to pay their own 
costs, as the registrar and merchants took off 52L less than 
one-third of the daim: (The Fidelia, A.C., May 17, 1858 ; 
see also The impress Euginie^ AC, Nov. 3, 1860. Skipping 
Gazette,) 

710. The Admiralty Court is extremely reluctant to disturb 
the report of the registrar and merchants, because from their 
practical knowledge they are peculiarly capable of forming 
a correct judgment in matters of account and valuation: 
(The Afatchkss, A.C., Dec. I, 1846, 10 Jur. 1017 ; Pritchard's 
Digest, 139 ; Shoe's Tenterden, 525 ; JTie Hebe, A.C, Feb. 22, 
1847; The Clyde, A.C., Jan. 8, 1856, Shipping Gazette.) 

XXXL Rules op the Sea. 
(See "Shee's 10th edition of Tenterden, 524.) (a) 

FOBSIGN VESSELS. 

711. Construction of sects. 296, 298 and 299 of the Mer- 
chant Shipping Act, 17 & 18 Vict, with reference to foreign 
vessels. Where a foreign vessel comes into collision with a 
British vessel on the high seas the merits of the case must 
be tried by the general maritime law, and not by the Act 
of Parliament The remedy must be governed by the law 
of the country in which the tribunal is resorted ta The 
foreign vessel, which was in fault not being bound by the 
British statute law, it was held that she could not set up as 
a defence that the British ship had not observed the rules 
of the Merchant Shipping Act, and that she was barred 
firom recovering: (The Pet v. Tlie Zollverein, A- C, April 19 
and 25, 1856 ; W. Rep. 555 ; see Wood, V.C's observation on 
this case in The General Iron Screw Collier Company v. 
Schurrmann, Ac, Shipping Gazette, Aug. 8, 1860; 4 L. T- 
Rep. N.S. 138.) 

712. In a case of collision happening six miles from the 
North Foreland, a foreign vessel is not bound by our statute 
law, but by the ordinary maritime law : (The JBlackfiiar v. 
The Rumena, A. C, May 24, 1856, Shipping Gazette) 

X 

SAILINO VESSELS. 

713. The reasonable construction to put on the relative 
provisions of the Merchant Shipping Act is, that where two ' 
vessels lying to are approaching each other, each vessel 
should port her hehn if there is danger of .oolUaion. One 
neglecting to do so cannot recover for damages, although 
the other was also to blame for the collision, as li^d down 
by Dr. Lushington in the case of The AUtoal, 18 Jur. 286, 
and by Lord Campbell in Dowell v. Generai Steam Navigation 
Company, Com. Law. Rep. 1221. Although the law of the 

(a) It is to the 10th edit of Tenterden that refeirence is 
made throughout this Digested Index. 
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Conrt of Admiralty (subject to the alterations introdnced hj 
the 14 & 15 Vict c. 79, 17 A 18 Vict c lOI, and 18 & 19 
Vict. c. 104, ss. 296, 298) is, that where both vessels are in 
faolt, the damages are to be equally divided between them, 
in such a case as the above a salt at the instance of the 
vessel not porting her helm cannot therefore be main- 
tained. The point not having been raised In the court 
below no costs were allowed : {The James, J. C. P. C, Feb. 9 
and 12, 1856 ; Swabey, 62 ; W. Rep. 353.) 

714. General rule that vessels on port tack give way. Ex- 
ception where collision inevitable, and parties do their best 
to extricate themselves. Each pwty in that case left to pay 
his own damages and costs; (77ie Eleanor and Nancy j before 
Sir John Nichol, A. C, Feb. 6, 1837; see also 7%e Martden, 
A. C, Nov. 14, 1845, Skipping GazetU.) 

715. If a vessel is in such an unmanageable state as to 
render collision with another probably inevitable, the latter 
should endeavour to get out of her way : (Charge to a Jury 
in Tratene v. White, Cork Spring Assizes, April 1, 1837. 
Shipping Ocuette,) 

716. A vessel sailing free bound liable under special dr- 
cnmstanoes for not having starboarded her helm, the other 
vessel being on the port-tack closehanled : {The John Dunn, 
A. C, April 30, 1840, Shipping Gazette.) 

717. A vessel is not to mn another down merely to be in 
accordance with the strict rule of navigation. But it would 
be very dangerous if there were not a certainty as to which 
vessel should keep her course: {ThtNeleon v. 'The Hope, 
A. C, June 16, 1840; 1 W. Rob. 157 ; Shoe's Tenterden, 524 ; 
The City of London, A. C, Jan. 29, 1850.) 

718. Vessel sailing free should give way to vessel close- 
hauled. " Giving way" means not crossing a vessel's bows, 
but going under her stem : (Harrison v. Gordon, before 
Alderson, B. and a special Jury, Northern Circuit, Carlisle, 
Aug. 1, 1838, Shipping Gazette; The Harriett, A. C, March 
19, 1841 ; 1 W. Rob. 182; Prltchard's Digest, 131 ; Wattery. 
Fletcher, before Alderson, B. and a special Jury, Liverpool 
Assizes, AprU 3, 1841 ; 3%« Marshal Blueher, A. C, July 13, 

1841, cloeehauled on port-tack ; The Volant, A. C, May 25, 

1842, closehanled on starboard- tack; The Rose, A. C, Jan. 
24, 1843; 7 Jur. 381 ; 2 Rob. 1— case of a steamer meeting a 
sailing vessel, steamer should give way; The Iron Duke, 
J. C. P. C, June 18, 1846 ; Dodge, Ac v. Stuart, Ac., United 
States Admiralty case, before Nelson, C. J., Aug. 1860, 
Shipping GazetU, Sept 12, 1860.) 

719. Vessel on port tack should give way, and one on star- 
board tack keep her course: {The Nelson v. Tfie Hope, A. C, 
June 16, 1840, 1 W. Rob. ; Lacy v. Scurlock, before Cole- 
ridge, J. and a special Jury, Western Circuit, Dorchester, 
March 11, 1842; The Ann oiu/i^ary, A. C, Nov. 3, 1843; 2 
W. Rob. 189, 196; 7 Jur. 999; Pritchard's Digest, 131 ; The 
London Packet, A.C., Dec 12, 1843; The London, A.C., Jan. 
28, 1848; Thd Stranger, A.C., Feb. 8, 1848; The Juliet 
Erskine, A.C., Jan. 23, 1849 (not porting in time); The 
Argus, A.C., June 20, 1849.) 

720. Whether particular circumstances may render a rule 
of the sea inapplicable: {The Harriett, A.C., March 19, 
1841, Shipping GazetU.) 

721. Duty as to porting hehtt where two vessels are sail- 
ing, the one down channel on a wind, the other coming up 
channel with the wind free, and both coming end off: {The 
Athol, AC, July 23, 1842, Shipping GazetU.) 

722. At night a vessel on port tack closehanled must give 
w&y to one on starboard tack, although the vessel on star- 
board has the wind nearly free : {The Traveller, A.C., Nov 
24, 1843; 2 W. Rob. 197; 7 Jur. 1094; 2 Notes of Cases, 
476 ; Pritchard's Digest, 132.) 

723. Both vessels dosehauled, one on the starboard and 
the other on port tack, the one on starboard tack should keep 
her wind, and the other on port tack gi?e way: {Ihe 
Brothers, A C, Jan. 12, 1844, Shipping GazetU; The Mary 



Stewart, A. C, Jan. 31, 1844; 2 W. R. 244; Pritchard's 
Digest, 132 ; The John BrotJieriek, A.C., March 2, 1844 ; 8 Jur. 
276; Pritchard's Digest, 132; TheAnne, A. C.,Hioy. If, 1844; 
The Iron Duke, J. C. P. C, June IS, 1846; The Wave^ A. C. 
March 3, 1847; Tfte Test, A C, April 16, 1847 ; The Albion, 
A C, Nov. 14, 1848 ; The Polka, A. C, Jan. 23, 1849 ; Wolfe 
V. Cobbold, Ac, C. E., Feb. 20, 1849; The Argus, AC, June 
2D, 1849; The Fame, A. C. Nov. 16, 1849.) The foregoing 
rule does not excuse the vessel on starboard tack not taking 
other measures to prevent the collision, if circumstances ren- 
dered it necessary : {Pearsons v. Jieaiherley, A. C, May 2, 
1850 ; The Hope v. The Lady Anne, A. C, Nov. 22, 1850.) 

723 a. The above general rule of navigation held to apply 
to the case of a British vessel coming into collision with an 
American vessel on the high seas, ten miles off the Old Head 
ot Kinsale in Dec. 1859, and not the recent statutory regula- 
tion now applicable to Lritish ships, that both vessels 
should port helm, the municipal law of this country not 
bijiding foreigners: (IVie American Union and The Osprey^ 
A. C, Dublin, Shipping Gazette, Feb. 8, 1860.) 

724. At night a vessel, on port tack with the wind free, 
meeting one on the starboard tack closehanled, must go 
astern of the one on starboard tack, instead of crossing her 
bows, she must get oot of the way : {The Norden, A. C, 
May 6, 1846; The Tuenty-Ninth of May, A C, May 28, 1846, 
Shipping Gazette.) 

725. Vessel on port tack with the wind free, meeting one 
closehanled on starboard tack bound to give way: {The 
MargareU, A. C, June, 4, 1856, Shipping GazetU ; The Dum^ 
fries, P. C, June 30, July 1 & 5, 1856 ; W. Rep. 708.) 

726. Rule where two vessels are meeting each other both, 
closehanled and tbere is danger of collision : {The Seringa- 
patam, A. C, Nov. 27, 1846 ; 5 Notes of Cases ; 61 Pritchard's 
Digest, 133.) 

727. A vessel having the wind free must give way to one 
closehanled; but if both be closehanled, the one on port 
tack should give way, and the one on starboard tack keep 
her course: {The Flint, A.C, June 17, 1848; The New Forest 
v. The Immagonda Sarah Ciasina, A C, May 14, 1850, Ship^ 
ping Gazette.) 

728. At night a vessel on starboard tack, with the wind 
two or three points free, seeing a vessel approaching ahead, 
or nearly so, onght to port her helm {The George, A. C, 
May 6, 1847, Shipping GazetU.) 

729. Vessel closehanled on starboard tack, meeting another 
on port tack free, should keep her course, and one on port 
tack give way: {The Franklin, A. C, July 17, 1847; The 

Speculator, A. C, July 12, 1848; The Darlington and The 
Vestal, Bellv. Taylor, Ac, Q. B., Feb. 27, 1849; The Rose, 
A. C, June 1, 1849, Shipping GautU.) 

730. Fishing-boats or smacks onght not to be disturbed at 
their vocation, and made to abandon their lines in order to 
avoid vessels going up or down channel with a fair wind. It 
is the duty of the latter to keep clear of fishing vessels : 
{The Columbus, A C, July 22, 1848, Shipping Gazette.) 

731. As to the general rule of portipg the helm, there 
must be exceptions to it as held in the case of the Gazelle^ 
Shipping Gazette, Dec 17, 1842. No vessel is required to do 
an act which would inevitably lead to her own destruction : 
{The Superior, A. C, Jan. 12, 1849, Shipping Gazette.) 

732. Vessel sailing free on starboard tack should port 
helm, when she meets another vessel on port tack, whether 
the latter have the wind free or not Gases of exception, 
to the general rules of the sea require the deepest and moat 
deliberate investigation on the part of the court: (2%e Ste~ 
perior, A. C, Jan. 12, 1849, Shipping Gazette.) 

733. Lord Denman said the vessel of the one party seemed 
to be closehanled upon a wind, and that of the other appeared 
to be going free, and, as a general rule, in such circumstances 
it seemed to be the duty of the free sailing vessel to drop 
astern of the dosehauled one instead of trying to go ahead s 
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(The DarlingUm and The Vatal^ Q. B., Feb. 27, 1849, Ship- 
ping Gazette, See also The Bonant t. The Fanehon, A. C^ 
July 12, 1850, Shipping Gazette.) 

734. A yessel on the starboard tack with the wind five or six 
points free meeting another on the port tack closehaoled, 
mast give way to the latter : (The Richard Mount t. The 
Christian^ A. C, June 20, 1860, Shipping Gazette.) 

735. Ship on starboard tack closehauled should keep her 
luff, and is not bound to adopt other measares : (The Hope v. 
The FinUmdy A. a, June 22, 1852, Shipping Gazette.) 

736. Unless in case of necessity to avoid collision : (The 
Lady Anne, A. C, Nov. 22, 1850 ; 15 Jur. 18 ; The Victoria v. 
The Sir George Seymour, A. C, ;Jan. 22, 1851, Zapping 
Gazette.) 

737. For when two vessels are approaching each other, it 
is the duty of both to avoid a ooULsion if possible : {The 
Hope T. The Lady Anne, A. a, Nov. 22, 1860.) 

738. A vessel dosehauled on starboard tack meeting a 
vessel going free, or else with the wind two or three points 
abaft the beam, right ahead on the port tack under a press 
of canvas, the helm of the former vessel was put hard down, 
whereby she was thrown into the wind. In less than a 
micnte the vessels came into collision. Held, that the ship 
on starboard tack should also have ported helm because of 
the neoes^ty of the case, instead of adhering to the primary 
rule of keeping her coarse : (ITu Victoria v. The Sir George 
Seymour, A. C, Jan. 22, 1851, Shipping Gazette.) 

739. Ship on starboard tack with wind free should give 
way to vessel dosehauled oa port tack : (The Condor v. 
The Fortitude, A. C, Jan. 22, 1851, Shipping Gazette.) 

740. Ship on port tack dosehauled is boand to get out of 
the way, bat it may sometimes be incumbent upon the one 
on the etar board tack dosehauled to take measures in her 
power to avoid a collision or diminish its effects : (The Hope 
V. The Jacobus, A. C, June 4, 1852, Shipping Gazette.) . 

741. A vessel free meeting one dosehauled^ should port 
her helm if there be risk of collision : (The Sally and 
Suzannah v. The Emnuty A. G., April 6, 1858, Shipping 
Gazette.) 

742. Ship free meeting one dosehauled two or three 
miles distant on her bow, and not ahead, so that there is no 
risk of collision, ought not to port helm, but keep her course : 
(The Emma, A. C, April 6, 1853; The Hendrika y. The 
Sea Park, A. C, Dec 14, 1853, Shipping Gazette.) 

743. Explanation of the exception as regards sailing ves- 
sels, contained in the 14 & 15 Vict c. 77, s. 27, as to " the 
keeping each vessel under proper command:" (TheClarertce, 
A. a, Jan. 20, 1854, and J. C. P. C, June 30, 1854 ; 1 £. & 
A. R. 206.) 

744. Vessel dosehauled on port tack meeting another 
sailing free: both held in fault, for not porting helm, and, 
under 14 A 15 Vict c. 79, s. 27, neither of them entitled to 
recover. Each decreed to pay his own costs, there being 
cross-actions : (The Edward Johnston v. TheWanffeU, A. C, 
March 24, 1854, 1 £. A A. R. 269.) 

745. Usage can be set up in opposition to statutory regu- 
lations if there be danger in following such regulations in any 
particular case. The statute requiring the helm to be ported 
applies wherever there is a reasonable chance of collision 
between two vessels meeting each other: (The Meteor v. 
The Sylph, A. C, Dec 15, 1854, 2 E. & A. R. 80.) 

74& A vessel on the starboard tack dosehauled meeting 
another sailing free ought not to starboard her helm unless 
circumstances of necessity Justify her in taking such a 
coarse: (The Jane Archibald y. The Jlos, A. C, Oct 25, 1855, 
Shipping Gazette.) 

747. If a vessel on the starboard tack dosehauled meet- 
ing anbther sailing free puts her helm to starboard, the 
barden lies on her to prove that there was a necessity for so 
dolus: (The Jane Archibald v. The Ujs, A. C, Oct 25, 1855, 
Shipping Gazette.) 



748. A vessel, on the port taok dosehauled must give way 
to one dosehauled on the starboard tack: (The WilHam and 
Sarah Ann v. The Janes, A. a, March 31, 1856, Shipping 
Gazette.) 

749. Duty of starboarding helm when necessary. Case 
of several ships proceeding in the same course ahead of each 
other, and suddenly requiring to drop anchor: (TVke HoMMh 
and Eleanor v. The Spray, A.C., May .10, 1856, Shipping 
Gautte.) 

750. A vessel dosehauled on port tack meeting another 
distant from half a mile to a mile on her starboard bow, 
held to blame for putting her helm to starboard instead of 
to port. Effect of disregarding the Act of Parliament : (The 
Flying Fish v. The AerolUe, A. C, May 23, 1856, Shipping 
Gazette.) 

751. Vessel free meeting another dosdiauled, held liable 
for not having ported helm in time, and passed under the 
stem of the vessel dosehauled : (The Emerald Isle v. The Red 
Jacket, AC, June 11, 1856, Shipping Gazette.) 

752. A vessel dosehauled on the port tack in a foggy 
night, on noticing the looming of another vessel without 
being able to discover her course, Is not bound by t^e Act 
of Parliament instantly to port her hdm : (The Agnes v. 37ke 
James G^, A. C, Dec. 10, 1856, Shipping GazeUe.) 

753. Effects of noncompliance with statutory regulations : 
(TtUff y. Warman, C. Pi, Jatte.9, 1857 ; W, Rep. 685.) 

754. Sect 296 of the Merchant Shipphig Act 1854, pro- 
vides a rule that steamers and sailing vessels shall port 
helm when approaching in opposite directions, and there is 
a risk of collision. 

754 a. Sect 297 requires steamships, when safe and prac- 
ticable, to keep to the starboard dde of any narrow channel 
or fairway. 

755. Sect 298 precludes any ship- from recovering for 
damage by collision caused by unnecessary departure fixmr 
either of the above rules ; and 

756. Sect 299 provides that in such case the eollision shall 
be attributed to the wilftil default of the person unneces- 
sarily disobeying the statutory law. 

757. Barque held in fault for not giving way to a schooner 
dosehauled on starboard tack: (Mdeiay v. Roberts, 9 
Moore P. C. C. 357 ; Harrison's Digest, year. 200, 1857.) 

758. Vessel on port tack with the wind free is bound to 
port her helm, and get out of the way of a vessel on the 
starboard tack, the latter being Justified in keeping her 
course, but the vessel on starboard tack held alone to blame, 
as, had she kept a look-out, she would have seen the lights, 
and the collision might have been .avoided : (1^ Walter 
Hood V. The Emigrant, A. C, Jan. 14, 1857, Shipping 
Gazette.) 

759. Oie vessel not porting in time held liable, the other- 
starboarding to avoid effects of collision Justified in so doing : 
(The Glanmire v. The Joseph Somes,. A. C, Jan. 16, 1857, 
Shipping Qazette.) 

760. Vessel on port tack with wind free meeting one OU' 
starboard tack dosehauled : (The Camilla v. The Ch^^tiana,> 
A. C, Jan. 17, 1857, Shipping Gazette.) 

761. A vessel dosehauled on port tack meeting one close- 
hauled on starboard tack must port helm in time : (The 
Viking y. The James Holmes, A. C, Jan. 26, 1857; The 
Mary v. The Kong Hakon, A. C, March 5, 1587, Shipping- 
Gazette.) 

762. Vessel free bound to give way to vessel dosehauled. 
on starboard tack : (The Alert v. The Active, A. C, Jain. 29, 
1857, Shipping Gazette.) 

763. Vessel not porting her helm in time held in fault: 
(The James and Annie y. The Lcftus, A. C, April 8, l%5^i Ship- 
ping Gazette.) 

764. Vessels sailing free 4)oth in fault for not porting helm 
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. in time : {Th» Atp and The Alexandre^ A. C, May 21, 1857, 
ak^ppiitg GuztiU.) 

76fi. Veaad on port teck dosehanled meeting another on 

starboard tack in faalt for not porting helm in time: {The 

«ani T. The Effort, A. C, July 14, 1857, Shipping OaxeU-f.) 

760. Rale of porting helm not to be carried to an absardity, 
as where, by keeping their conrsea, the vessels would pass each 
other in safety : (The C<ane v. 7%e yorval^ A. C, July 39, 

1857, Shipping GautU.) 

767. Foreign ressel on starboard tack closehaaled, In 
fault for starboarding helm instead of keeping her coarse : 
{The Meta Hermina, A. a, Dec. 19, 1857, Shipping Gazette.) 

768. Steamer held to blame in starboarding helm whereby 
collision occurred with a sailing vessel on port tack : (The 
Atalanta v. The Queen of the South, A. C, Dec. 21, 1857; 
Ditto Judgment affirmed, J. C. P. C, July 3, 1858, Slipping 
Ocaette.) 

769. Vessel dosehauledon st|irboard tack meeting another 
elosehauled on port tack : {The Grazia a Dio v. The Carlyle, 
A.C., Jan. 9, 1858, and J. G. P.O., March 27, 1858, Shipping 
GateUe) 

770. Vessel starboarding helm when the other was bear- 
Ing away: {Tfie Fama v. The TeU^ A. C, Jan. 32, 1858, 
Shipping Gaxette.) 

771. Vessel eloeehauled on port tack meeting one sailing 
free: (HTke CharUe v. The Progrete^ A. C, Feb. 10, 1858, 
Shipping Gaeette.) 

773. Vessel elosehauled on starboard tack meeting one 
siosahaaled on port tack : {The Fanny r. The Bemhardina, 
A. C, Feb. 10, 1858, Shipping GazeUe ) 

773. Ship on port tack bound to get out of the way by 
porting helm, and has a right to assume that ship on star- 
board tack will keep her course. Claim for loss of cargo : 
{The Tueearora, J. C. P. C, March 25, 1858, Shipping Gar 
teUe,) 

774. Ship about a point on starboard bow of another held 
in fault for starboarding helm : {The Eva V. The Juffer E$ae 
Mensingot A. C, June 5, 1858, Shipping Gazette.) 

TI&. Vessel on starboard tack meeting one on port tack. 
Claim against American ship for total loss of English vessel 
sunk in preparing to enter Copenhagen harbour after col- 
lision : {The Murray v. The Kate Swanton, A. C, June 10, 

1858, Shipping GazeUe.) 

776. Vessel closehaaled, or all but elosehauled, on star- 
board tack meeting a vessel with the wind free, the latter 
Aould give way and go clear, and she was found in fault 
for not taking proper measures either by keeping her 
course or porting helm, either of which steps in this case 
would have avoided the collision. The vessel on starboard 
tack recovered damages, though she had not exhibited a 
light properly, the omission not contributing to collision: 
{The Helen ffeUgerSt J. C. P. C, July 5, 1858, Shipping 
Gazette.^ 

777. Vessel elosehauled meeting vessel sailing free has a 
right to keep her course unless circumstances placed her 
under the necessity of observing aay positive rule laid down 
by the legislature : {27»e Rabineon^ J. C. P.C, July 11, 1858, 
Shipping Gazette.) 

SAILUfO VZS8SI.8 AND 8TKAMEBS. 

778. Steamer meeting a sailing vessel closehaaled on star- 
board tack found liable for damage because oi not going 
under the stem of the sailing vessel : {The Jamee WoUt„ A. C, 
March 9, 1854. See2 W. Rob, 270 ; 8 Jur. 320 ; 3 Notesof Cases, 
36 ; Pritchard*s Digest, 135, as to not stopping engines to ascer- 
tain the coarse of the other vessel.) In the case of the 
Independence, Dr. Lushington said that a steamer ought to 
give way to a sailing vessel closehaaled, because she can go 
in the teeth of a wind, can either port or starboard belm, 
stop or reverse: (7^ Independenee, A. C, July 26, 1860, 
Shipping Gazette.) 



779. When two vessels meet at sea, both being free, if 
there Is any possible chance whatever of a collision, they 
must both port helm, be they steamers or sidling vessels : 
{The City of London, A. C, April 34, 1845. See 4 Notes of 
Cases, 40; Pritchard's Digest, 133 ; The Shamrock, A. C, 
Feb. 30, 1849 ; The Clarence, A. C, May U, 1849; The Argus, 
A. C, June 20, 1849, Shipping Gazette.) 

780. A vessel coming up channel mistook the lights of a 
steamer for those of a lugger at anchor, and starboarded her 
helm to pass within hall of her. Held liable for damage 
done, as she ought to have ported her helm : {The Sappho, 
A. C, June 3, 1845 ; 9 Jur. 560 ; Pritehard's Digest, 133.) 

781. As to the rules laid down by the Trinity House, Dr. 
Lushington said: ^ I am moat reluctant to admit any ex- 
ceptions to them. I do not mean to say that the rales are to 
be carried to an absurd extent, or to the extent of producing 
mischief, for the mere sake of following them : " {I7ie Orion, 
A. C, June 6, 1849 ; Ditto, judgment affirmed, J. G. P. C, 
Feb. 13, 1851, Shipping GazetU.) 

783. A vessel elosehauled on port tack meeting a steamer, 
should keep her coarse: {The Vtoid, A. C, July 13, 1849, 
Shaping Gazette.) 

783. By the Merchant Shipping Act, where two vessels, 
whether sailing ships or steamers, meeting each other woald^' 
by continuing their respective coarses, pass so near as to in- 
volve the risk of a collision, they are botli bound to pore 
helm. Formerly it was a rule that the vessel on the star- 
board tack was to keep her coarse, but now the Act requires 
her also to port helm ; not, however, to throw herself into 
stays, to put herself oat of command : {The Soubahdar 
V. H. M. S. Inflexible, A, C, Jan. 28, 1856, Shipping Gazette.) 

784. The true construction of the Act la, that '* when two 
vessels are approaching each other, and are within sach a 
distance that there is a strong probability of collision if both 
vessels kept their coarses, in that case both vessels are to 
port" Where the green light of a steamer is seen broad on 
the starboard bow, there is no soch probability : (77^ 
Alderman Thompson v. The Ericsson, A. C, Jan, 29, 1856, 
Shipping Gazette.) 

785. Steamer found liable for damage by collision caused 
by her not hsving ported her helm in time : (2Vie Ceres v. 
The Beate, A. C, March 31, 1656, Shipping Gazette.) 

78& Steamer held liable for loss of a brig by collision 
owing to a bad look-out being kept, the helm put to star- 
board, and the engines not stopped in time: {The Robert 
BurreU v. The Telegraph, A. C, May 3, 1856, Shipping 
Gazette.) 

787. Steamers, in navigating rivers, must obey the 297th 
section of the Mercuant Shipping Act, unless it is not safe 
and practicable to do so. If the rule of the Act of Parlia- 
ment be dffferent from the custom of steamers in any river, it 
is the duty of the Admiralty Court to abide by the Act, 
which neither custom nor bye-laws can be permitted to set 
aside: {J7te Medora v. The Band of Providence, A. C, May 
8, 1856, Shipping Gazette.) 

788. Sailing vessel held to blame for not porting her helm 
in time when the red light of a steamer was seen approaching 
her, and for not exhibiting a proper light in terms of the 
Admiralty regulations. Construction of sect 296 of the Mer- 
chant Shipping Act 1854 very fully considered. The Admi- 
ralty regulations as to lights issued in Feb. 1852, before the 
passing of the Act, held to be still in fbrce in Feb. 1656 : {The 
JosegAine WiUisy. ITte Mangerton, A. C, June 14, 1856, Ship- 
pi/ig GazeUe.) 

789. Collision between a sidling vessel and a steamer ; the 
former to blame for not porting her helm, whereby the col- 
lision was occasioned ; the steamer also to blame for not 
having stopped her engines, whereby it was possible that 
the intensity of the accident might have been diminished : 
{The Lady Anny. The Shannon (a) A.a, Nov. 13, 1856, Ship- 
ping Gazette.) 
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790. Steamer meeting a ressel on starboard tack rery near 
the wind, held by a jury to be in fault ibr not taking 
proper steps to prevent collision ; the judge, with reference 
to the Merchant Shipping Act, 17 ft 18 Vict. c. 104, a. 2%, 
intimating his opinion that a yessel may be doeehanled 
though not qnite so near Che wind as she could lie, and that 
a resael gohig about Is not under conunand. Bule for a 
new trial on the ground of misdirection reftued: iChadwiek 
T. City ofDubUn Steam Packet Company^ Harrison's Digest, 
200, 1857 ; 6 £L & BL 771 ; 3 Jur. N. a S07.) 

791. Steamer held to blame for starboarding her hdm 
when meeting yessel closehanled on port tack : (Tha Itnoffem 
T. The FoUcon^X, C, Jan. 16, 1867, Shipping Gazette,) 

792. Ship meeting a steamer whose green light is visible 
and her red light not, should starboard helm : {The Otwe 
Jktrlmg y. The Penit A. C, July 15, IS57, Shipping Gaxetie.) 

793. Oonialon between yessel on port tack and steamer. 
The latter in finlt for starboarding helm : {The AtdUmta v. 
The Queen of the South, A. a, Dec. 21, 1857 ; Judgment 
aiBimed, J. C. P. C, Julys, 1858, Shipping Gatette,) 

791. Construction of the 296th section of the Merchant 
Shipptaig Act, 17 A 18 Tict : (2^ WiUiam Foot y. The 
Triton, A. C, May 19, 1858, Shipping Gaxette.) 

795. Both vessels held in fitult tat not porting helm in 
time according to tenor of statute. Question as to showing 
lights: {The SL Catherine x.TheAlbertt A. C, June 8, 1858, 
Si^ppkng Chuette.) 

796. Gollidon between steamer and sailing vessel, the latter, 
onporttackheadingS.W. half W., wind S.E. toS.S.£. Steamer 
held liable for not getting out of the way, not putting hehn 
aport Sailing vessel had a right to keep her course on 
seeing the steamer's green light : {The Leander v. 2^ 
Jforth American, J. C. P. C, June 30, 1858, affirming judg- 
ment of Admiralty Court, Shipping Gazette.) 

797. Collision between sailing ship dosehauled and 
steamer. The latter in fault fbr not porting helm in time : 
{The Tarsa v. The Ironmatter, A C, July 15, 1858, Shipping 
Gazette.) 

798. Collision between steamer and brig. Breach of 
directions in 296th section of Merchant Shipping Act without 
any circumstances justifying departure from tfaem: {The 
WUliam v. The European, A. C, July 22, 1858, Shy^ping 
Gazette.) 

799. Collision between sailing ship and steamer. The 
latter held in fault fbr not slackening speed till she ascer- 
tained the exact course of the sailing vessel and not having 
taken;proper measures to avoid collision : (27ie Imperador v. 
The Arraean, Court of Judicature of Prince of Wales Is- 
land, Singapore and Malacca, Shyi>pingGazetU, Oct 8, 1858.) 

80a Collision between sailing ship and steamer. The 
former held liable for not porting helm according to rule 
said down in Merchant Shipping Act 1854, a. 296: {The 
atatetman v. The Dispatch, A. C. Dublin, Oct 20, 1858, 
Shaping GazeUe,) 

801. In any question of doubt the safe course is to port the 
hehn, as where two vessels meeting are nearly right ahead: 
{TheBobRog (a) v. The Unicom (s.), A C, Nov. 23, 1849, 
Shipping Gazette.) 

802. Steamer too late in porting hehn, liable for damage 
by collision : {iTa MUthallY, The Perth, A. C, AprU, 7, 1863, 
Shipping Gazette.) 

803. A steamer and a sailing ybssel meeting each other 
must both port helm, if there be risk of colUaion : {The New 
Union V. The Panther, A. C, May 25, 1853, 1 £. ^b A. R.) 

804. A steamer meeting a sailing vessel two points on her 
starboard bow, ought to port helm: {The Beehive v. The 
Clyde, A. C, Dec, 31, 1853, Shipping Gazette,) 

SOS. Two steamers on the Thames came into collision, and 
both being in fault— the one being on the wrong side of the 



river, and the other not having stopped and xBversed her 
engines— damage divided : {The Meteor y. The Syfph, A. C, 
Dec. 15, 1854, 2K ft A. B. 115.) 

806. Steamer meeting another held liable fbr not keeping 
a good look-out, and not porting her helm: {TheFanmgw* 
The Manx Fairy, A. a, March 4, 1867, Shaping Gaeetle.) 

807. Steamer with wind free held to blame far coUialon 
with a brig dosehauled on port tack: {The Autpieioutr» 
The UncUne, A C, March 24, 1857, Shipping Gazette.) 

808. Application of the 297th section of the Merchant 
Shipping Act to the case of a steamer towing another yeasdi 
{The HOene r. The La Plata, A C, April 3, 1857, and J. C. 
P. C, Dec. 14, 1857, Shipping Gazette.) 

808 a. Constmction of 9 ft 10 Vict & 100^ s. 9, and 14 & 
15 Viet. c. 79, s. 297, in the case of stoameni nayigitingfhd 
river Mersey, proceeding to or fhnn the pott cif Liverpool i 
{The yimrod, A. C, Dec. 17, 1851 ; 15 Jur. 1201.) 

809. Steamer held in fianlt for not taking proper meMnitts 
whereby collision with a salUng vessel might have beed 
avoided: {The Snmggter y. The ShttoHia, A C, Jan. 15, 1858 ; 
Ditto, judgment affirmed, J. G. P. C, July 1, 1858, Shippiuff 
Gazette.) 

8ia Collision between two steamers. Duty to keep north 
side in coming up river Thames, Both steamers in flmit, 
damages equally divided. Costs of appeal allowed, the judg- 
ment of the Admiralty Court being reversed t {The F^finioordi 
J. a p. C, July 1, 1858 i Swabey, 374.) 

810 a. Collision between two steamen. One hdd in tndt 
for starboarding hebn: {The WiBiamSutt,J. C F.Ci Dec; 
16, 859; 2 L. T. Rep. N. S. 696.) 

XXXn. Suppno FBOX Arobob. 

811. A ship abandoned by her captain and crew firmn 
necessity, and coming into collision with another vesselj 
would be liable for the damage done. Where, therefore, the 
latter yessel slips from an anchor and chain, wherd>y tfao 
collision is avoided, the abandoned ship is liable to make 
good the loss of the anchor and chahi: (American case; 
The Perkins, Ac,, District Gourtof U, & for MauaehUMttt^ 
1857; 9M.L.Bep.496.) 

XXXin. httvitm SnsD. 
{See "ColMon (Inevitoble Accident)," 614 ; "Steamer,*' 

2190.) 

812. Vessel sailing firee meeting anothelr closehanled on 
port tack in a dark hasy night, finmd llAble for dama^ in 
consequence of carrying too much canvas olf Coquet Island^ 
near Shields: {The Virgil, Aa, Dec. 12, 1843; 2 W. Robi 
201 ; 7 Jur. 1174 ; 2 Notes of Cases, 699 ; Pritbhard^s Digest, 
132.) 

813. It is not inevitable accident if a vessel is goin^ eight 
or nine miles an hour when she ought to be sailing three oi^ 
fbur, and comes into collision with another ship : {The Virgil 
above cited.) 

814. If, looking to the state of the weather, a yessel carried 
an hnproper press of sail which contributed to collision with 
another vessel, the party so acting must suffer the conse- 
quences. But If it was simply an act of imprudence not 
promoting the collision, the di'cumstance is altogether laid 
out of the question. Such was the ease of The Itinerant, 
see dipping Gazette,' 24th Jan. 1844 : {The Lord Sawnarez, 
A. C, De& 21, 1848, Shipping Gazette,) 

815. Ship condemned in damages fOr not shortening sail 
in a dark night and proceeding with sufficient caution when 
many vessels were likely to be fallen In with : {The Juliet 
Srskine, A. C, Jan. 23, 1849, Shipping Gazette.) 

816. A coal barge having no one on board was secured by 
a rope astern of a screw collier in LUnefaonse Reach. 
Owners of two steamers held liable for loss by sinking 
the barge through a swell caused by the steamers going 
at an improper speed: (77m Prince 0/ WaM and The 
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i)emnarit, Iftai y. General Steam NaiHgaHon Con^panpf 
a&G,I>eo.S6.165S, Skipping OaeeUe.) 

817. A diip foing at tbe nte of bIx ind a-half knots an 
bonr fhroni^ a lUhlng gronnd in the Korth Sea, on a night 
in Septambav when it was ao daik that otbor Tenda oonld 
only be aeen at a diatanee of 100 or SOO yaida, ilDnnd UMt 
for damago done to a flahlng amaek by ooUbdon! {The 
Ltander y. The PeppertU, A. C. Dee. 8, 1865^ Shaping 
ChueUe,) 

818b Steamer going at too great a speed dnring afog, 
beld to blame. If a sailing ▼essel carried too great sail in 
a fog, she wonld be equally to blame: (The Beehive y. The 
leUh (a. &), A. C, Jane 16, 1856, Shipping OaeeUe.) 

819. Vessel in fault for sailing at too great a rate when 
tbere was more than ordinary danger of eollislon: (2ft« 
ffer^/iordtkire, A. C, Dee. 19, 1867, Sh^i>pitig Cfaxeite,) 

890. Where the ride of ooUision is enhanced by the dark- 
ness of the night and the locality, a ahip sailing at too great 
a rate, must be hdd to blame for collision consequent 
thereon: (fhe Her^ordthiro, J.C P. C, June 29, 1858, 
Mk^pping GaeeUe,) 

XXXIV. BnUKBas. 
(See also Na 778 to 810 a and 851 b.) 

891. When a loggerls in tow of a ateamer, the latter must 
be eonaidered the aenrant of the master ot the Ingger: 
(nsAvfrof,A.C.,Maich9, IMS, Skipping Oatette.) 

899. ¥rhen the weather isso fbggy aa to render the nayi- 
gatiott of tbe riter Money extremely dangerous, staamers 
ought not to leaye the docks: (The Orion, A. C, June 6, 
1849; dltto,Judgmentafiirmed, J. a P. C, Feb. 13, 1851, 
l^^fping Gaeette.) 

S9S. A steamer, whether carrying mans or not, must not 
eome vp a crowded rtyerat nighty when thia is attended 
with danger to those who nayigate the riyer : {The OoriO' 
HUdw y. ThePaeifledB. s.), A.C., May 95, 1656, Sharping 

OmeUeJ) 

XXXV. Sum. 

894. Owner of ship entitled to sue on his own aoeount 
xAtEL eooipensated by the underwriters, and afterwards as 
trustee on their behalf: (Tatea y. White, C. P., Jan. 26, 1888 ; 
4 Bing. N. C 979 ; 5 Scott, 640 ; Sheets Tenterden, 529. See 
Ko. 896.) 

894 a. Suit against master as a part owner of the ship: 
cm VOant, 6Jur. 543, Adm.-; Harrison's Digest, 1849.) 

896. A shipowner haying reoeiyed payment of part of his 
loei firom underwriteraand afterwards reooyered it from the 
wrang-doer also, is bound to reimburse his undenrriters. 
Ii^unctloK at the instance of underwriters granted by 
the Vice^SianoeUor to restrain payment of loss by wrong- 
doer sustained : {White y. Jkbineon, Gb. C, May 29, 1845 ; 
Harrison's Digest, 3385, 14 Sim. 97a) 

896. In case of damage by fiiult of ano&er ahip, "the 
owner may reooyer from his underwriters for his own 
benefit first, and afterwards sue the authora of the damage 
in his own name for the benefit of his underwriters:" iCIark 
T. The Sundrtd of Slgihingt 3 Dow. & ByL 493, cited in 
American case, Wheder y. The WathingUm, United States 
Court, BotUm, Shipping Gautte, Sept 3, 1851. See Na 824.) 

896 a. The ship in fiuilt for a collision being totally lost 
in consequence of it, the other yessel condemned in costs 
of suit for not haying rendered assistance to her : (The Celt, 
A. C.,3Hag.891: Harrison's Digest, 1840. See 579a,fta) 

897. Obseryatlons aa to the parties on whom the burden 
of proof in eollislon cases lies: (The Harriett, A. 0., March 
19, 1841, Shaping GatetU; The Chariu BartleU y. 17te 
Ewropa, A. C, June 15, 1850 ; 14 Jur. 627.) 

828. Owners of diip and of cargo, being diflferent parties, 
are not bound both to proceed at one and the same time to 
recoyer against the wrong-doer; it may be agreed that the 
judgment in one ease ahall goyem the other. The court 



inflicts the penalty of costs where yexations proceedingi 
and double suits unneeessarily take place: (The IHmui, 
A. 0., ApiU 96, 1849, Sktfping Gazette. See No. 839 a.) 

829. Delay in brhiging action may extend to such a period 
of time as to create an absolute bar to the action x (Tht 4aa 
and Jane, A. C, July 13, 1843; Shying Gazette.) 

830. Where undue delay takes phuse in bringing forward 
a daim for damage by collision, and the eridenoe is inoom- 
plete in consequence, the party must incur all the misebief 
arising from his own delay ; but where the action is brought 
within the time allowed by law he is entitled to reoover, 
though there may haye been delay in bringing the action ; 
(The John Brotkariek, A. C, March 9, 1844; 8 Jur. 276; 
Pritehard's Digeat, 189.) 

881. Clabnanta who haye not proceeded until the decree 
in a eolllaion ease is made, haye no right to claim rateably 
with tbe party at whose sole expense and risk the decree 
haa been obtained. A suit haying been institated at the in- 
stance of a diip^ and the owners of part of the cargo to 
recoyer for damage, and decree haying been obtained, tbe 
owners of Uie rest of the cargo conunencing a suit on tbe 
day when the decree was pronounced, were held not entitled 
to duure in the proceeds of the ship in fault, which were in- 
suffldent to deflray the loss of ship and cargo by the collision. 
The whole law of the qneatlon fhlly oonddered with refer- 
ence to the Act 53 Geo. 3, c 159, for limiting ShipownerB' 
respondbHity. An agreement with the proctors could not be 
acted upon by the court Costs not giyen, looking to tbe 
difflcnlties of the case, and as the question had come before 
the court for the first time : (The Saracen, A. C, March 25, 
1846; 10 Jur. 896; 4 Notea of Caaes, 490; Pritehard's 
Digest, 197.) 

832. Debur in bringing action for nine or twelve months 
after aeddent is consonant with law, but the party so de- 
laying must take the consequences of any defect in the 
eyidencex (The Margarett, A. C, June 4, 1846 ; The[Eng1and, 
A. C, Feb. 20, 1647; The MeOtma, A. C, July 14, 1847 
Shipping Gazette.) 

833. Protest against Juriadic^on of Admiralty Court, in 
consequence of prior proceedings in Scotland, oyermled: 
(The Sold Buecleitgh, A. C, Jan. 18, 1850; 14 Jur. 134.) 

834. A sum of money haying been dcpodted by the party 
subsequently found in fault, to answer costs, and tbe pro- 
ceeds of the sale of the ship proving to be more than suffl- 
cient to pay the damages to the shipowner with costs; 
held, that the depodt must be returned to the wrong-doer, 
and could not be daimed by the proprietor of the cargo, as 
he did not proceed with an action at the same time as the 
shipowner: (The Baldur, A C, Nov. 4, 1853, Shipping 
Gazette.) 

835. Claims and youchers directed by the Admiralty 
Court to be brought in within a fortnight: (The CamSJax. 
The Dawson, A. C, Nov. 21, 1853, Shipping Gazette.) 

836. Hdd, that a suit in the Admiralty Court might be 
instituted twelve months after the collidon happened, but 
the party so delaying must bear the prejudicial effects of 
audi delay upon the evidence : (The WilUanuy. The Harriett^ 
A. C March 1, 1855, Shipping Gazette. See Na 578.) 

837. Where there is a cross-action, and both parties fail 
in proving thdr case, both must be dismissed, and each 
pay his own costs: (7^ Mpstery y. The Gaibriel, A. C, Nov. 
13, 1855, Shipping Gazette.) 

838. According to what appeared to be the practice of the 
common law courts, though some conftidon existed, the 
Admiralty Court declined to order security for costs in a 
collidon case to be given by the defendant, though a 
foreigner: (2^ Arga, A. C, Dee. 19, 1855, Shying 
Gazette.) 

839. The Admiralty Court will discourage, so far as in its 
power, through the medium of costs, any departure from 
the usual practice of entering cross-actions, and letting tho 
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one dedsion gorem the other, or coiuolidating them, 
whereby OKpeiues are kept down : {Tht EqttioaiiiU t. The 
OdlgpsOt A. O, Jul 18, 1856 1 W. Bep. 903.) 

839 a. In the oaae of ThB ShedUiel, A. C, April 94, 1360 
iSh^aping QazttU)^ TiT, Lnshlngton said : "I may as well 
obierye to thote who practise here that I am determined I 
will liATe no more each eaaes as The TetHa Canam and The 
MagMt, and that I am abont to frame a rule to oompel the 
partiam if tlu^* will not conient, to make one Judgment do 
for both the action and the croea-aotion." 

Ma Deviation firom the particolars contained in pre* 
limlnary acts giyen in under an order of the Admiralty 
Ooart>, and sanctioned by the Privy Conncil, is not per- 
mitted! (l%e Squkra t. 29k« Wyie lUffit^ A. C, Kay 8, 185C, 
SMppin(f Cfatetle.) 

841. Bail being given in fhll value of ship, and owner 
fDond liable to proprietors of part cargo for loss by collision, 
motion to flupersede arrest of ship by other owners of cargo 
rsSeeted; {The SWcorofvi, A. C, Feb. 6, 1858, Shippigig 
OofemO * 

842. Practice of Admiralty Court as to cro8s.«xamination 
of witncflsos.Ship about to sail for a foreign port : (J7te 
Chcmoe, A. a, Dea 8, 1857 ; W. Rep. 321.) 

843. Practice as to costs where there are cross-appeals: 
(The Herefordthire, J. C P. C, June 39, 1858, dipping 
QoftUe, See ateo 851 b.) 

XXXVL SmaaDf VisiEL. 

844. If a vessel is sunk at sea, it is not held incumbent 
on her owners bi an action for damage by collision to go to 
any expense whatever for the purpose of raising her: {The 
Oiaumbus, A. C, March 9, 1849, SMpping Gazette,) 

844 a. Where a vessel through accident is sunk in a navi- 
gable channel, the owner or purchaser is bound, while it 
continues in bis possession and under his mani^ement and 
control, to use proper caire by placing a buoy over it, or 
otherwise to prevent other vessels coming into collision 
with the sunken ship from its being unseen; but may 
abandon it, and so put an end to his liability. Cases dted 
by the Court :—J9roi9» v. MaJlett, 5 C. B. 599, 616 ; King v. 

Watttt 2 Esp. 675 ; White v. Oritp, £. C, July 7, 1864 ; 3 C. 

L.Bep. 1215; 28 L. J. 317, Ex.; Harrison's Digest, 4114; 

Shoe's Tenterden, 530. 

XXXYU. TBAios (Brmi). 

845. Rule of navigation in the river Thames when a light 
vesKi, going free, meets a loaded vessel closehauled : {SUlt 
V. Brown, 9 Car. ft P. 601 ; Harrison's Digest, 1841.) 

845 a. Construction of Act of Parliament and usage as to 
diips navigating river Thames: (17te Fifenoord, A. C, 
March 11, 1858, Shipping Oatette.) 

XXXVIIL SbipsinTow. 
(See also 851 b.) 

846. A steam-tug towing a vessel which, having a pilot on 
board, negligently came into collision with another vessel, 
owners of steam-tug not liable, her crew not being in fault: 
(7As DuMe of Stutex, 1 Rob. 270; Harrison's Digest, 1843.) 

846 a. A steam-tug towing two vessels was coming up the 
Thames, when one of the vessels came into collision with a 
▼esael which was dropping up with the tide, and the latter 
reeoyered firom the vessel In tow the damage sustained: 
iBear*er t. Bemdawm, Q. B.', Jury Trial, Shipping GatetUt 
AplflS0,M56^ 

847. While a steamer was towing a ship, the sails of which 
were furled, and the whole motive power given by the 
steamer, the ship came into colllrion with a schooner. Pro- 
ceedings were taken against the steamer herself, not against 
ber owners personally {in rem, and not in personam). Held, 

tbat the steamer was liabl& 

• 

It was contended, but not proved, that the steamer was 
nnder the control of the oflScers or pilot of the ship, that. 



however, would not exonerate the steamer flrAn liability to 
third persons. And in the present ease, about the time of 
the collision, the orders appeared to have been given chiefly 
by the officers of the steamer : (Amerioatn ease, The R, B, 
Forbet, District Court of U. S. for Maonehnaetts, Cot. 1866, 
9 M. L. R. 544.) 

848. A vessel in charge of a steamer Is liable for the 
steamer's acts as well as its own: {The Melampue t. Th$ 
Tieonderoga, A. C, March 6, 1857, Sh^aping Gazette.) 

849. Vessel towed by steamer agabist the tide endangering 
other vessels, liable if damage be done: (The Helene v. The 
La PUOa, A C, April 3, 1857, and J. C P. €., Deo. 14, 
1857, Shipping Gatette.) 

849 a. Steamer towing a large ship held in fliult for oolU« 
sionwith a sailing vessel closehauled: (The Jnd^pendmeet 
A. C, July 36, 1860, Sh^i>ping Gatette,) 

XXXTX. TBAnpoRr Sam. 

86a Where a transport ship is dlreoted Iqr the wgUtai of 
one of H. M. ahipi to hang on by the warp of H. M. ship, 
and in oonseqnenoe oomea into ooUislon with and does 
damage to another vessel, an action for sneb damage does 
not lie against the transport ship, as she was duly obeying 
the orders of the captain of H.M.8hip: iTheStOUmauiAThe 
Comiar-Bodg^Bimon t. /'srnic; ^kc, Q. P., Deo. 11 and 12, 
1856, Jan. 13 and April 38, 1857 ; aee 8 Jnr. N. 8. 818 ; 26 
L. J. 415, a P.; 3 a B., N. S., 818.) 

XL. WiLPDL COLLWOK. 

(See Shoe's 4th edit of Marshall on Insurance, 391.) 

850 a. Owner of a steam-vesBel found liable in damages and 
"smart money " for his ship's crew Intentionally and mali- 
ciously running against another steamer, by which some 
damage ensued: (American case, VanderbUt v. Richmond 
Turnpike Company, Superior Ciourt New York, Shying 
Gazette, Hoy, 12,1839.) 

851. Owners of ship not lesponslble for damage by colli- 
sion through wilftal acts of the master, neither sanctioned by 
them nor with their priyity: {The Urutd, A. C, April ^Ji, 
1843; 1 W.Rob. 891.) 

COLLISION— ADDITIONAL CASEa 

COIXISIOV BBTWIKH A BlBGS AMD FOBKOSf VlSBIL Df TSI 
RiVia TbUCIB— JUBUDXCTf ON or ADKIBALT7 CoUBT. 

851 a. In case of a colUsion between a barge and a foreign 
ship in the river Thames, within the body of a county, the 
Court of Admiralty, previous to the passing of the 3 & 4 
Vict. 0. 65, had no Jurisdiction iTTteEUtaJane, 3 Hag. 335) ; 
and that Act also gave the oonrt no jurisdiction, tlie baige 
not being a sespgohig vessel withhi the meanhig of the Act , 
but jurisdiction is given to the court in such a case by the 
527th section of the Merchant Shipping Act ; and after ab- 
solute appeai'ance being given, the court deeUned to admit a 
technical oltfection to its Jurisdiction on account of certain 
formalities reqnh^ed by that section of the Merchant Ship- 
ping Act not having been adopted: {The B&bao, A« C Nor. 
3, 1860; 1 Mar. Law Cas. 5.) 

Ships in Tow. 

851 b. Vessel in tow of a steam>tug meeting a foreign 
sailing vessel closehauled on the starboard tack. The vessel 
in tow and the steam-tug are to be considered as one vessel, 
"the motive power being in the tug and the governing 
power in the vessel that was towed." Duty of steam-tug 
to get out of the way of the sailing vessel: (The Cleadon, 
J. C. P. C, Dec 20, 1860, afflrmhig judgment of A. C, 
I Mar. Law Cas. 41. /But see this judgment ezphUned and 
commented upon. No. 851 g.) See also 821, 

Pilot. 

851 c. A certificate granted by the sub-eommlssloners of 
Ooole, in pursuance of the Merchant Shipping Act, ss. 340, 
853, authorising the master of a ship to pilot his ship within 
certain limits where pilotage was compulsory, was left at 
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the office of die commiaaioners, the master not being aware 
of its haTing been granted. A cQlliaion liaving occurred 
through the sole negligence of a pilot, it vas pleaded, by 
Burrojoinder, in bar to the protection of the shipowners 
from liabili^ Ibr the damage, that it was through the mas- 
ter's neglect that he had not a pilotage certificate. Held, 
that the master could not be considered as in possession of 
such certificate in terms of the Act, and tlie surrejoinder 
must be struck out: (fh€ KiUameyt A. C, Jaa 18 and 24, 
1861 ; 1 Mar. Law Cases, 121.) 

Suit— PuADixGi. 

651 d. The rule laid downin the cases of The Arm and 
ifagnett and of 37!w Teda Carmen and Iforih American, that 
a party suing for damage is bound by the description they 
giro in their pleadings of the manner in which the collision 
^ai occasioned by the ship alleged to be in fault, does not 
apply to the defence of the vessed proceeded against ** An 
erroneous allegation of the mode in which the izOnry oo- 
(mrred, made by way of answer to a libel, does not narrow 
the issue down to the particular Itet alleged, so as to entitle 
the complaining party to recover if the proof of it should 
faQ:*' {The Eatt LotM(m,J, C.P. G. Feb. 13, 1861; 1 Mar. 
Law Cas. 76.) 

851 e. Damage to steam-tug in taking a ship in tow. 
Where there is no negligence on the part of the ship, the 
risk seems to be incidental to the duty undertaken by the 
tug, and the ship not liable for the damage. In cases in* 
tolTlng questions of seamanship, it is imprudent to appeal 
to the Judicial Colhmittee of Priry Council, for, on account 
of th^ gteat experience which the judge of the Admiralty 
Court has in such cases, they must be quite satisfied he is 
Irrong befbrererershig his Judgment, and they have not an 
Opportunity of haying the conflicting Tiews of the assessors 
Of both courts discussed by the assessors themselves : (The 
JuUa T. The Beeret, J. G. P. C, 8hipp(nQ Qatette, Feb. 18, 
18C1.) 

Foixtov Ysssns. 

851 £ An American ship meeting a British ship in the 
middle of the Atlantic Ocean is not bound ^y our law, but by 
the general rule of the sea, that when two vessels are 
meeting each other nearly end on, and both have the wind 
free, each is to port helm ; but when one is dosehanled, the 
ship sailing free is bound to give way to the other: {The 
ChcmeeOor, J. C. P. C, March 13,1861, l Mar. Law Cas. 100.) 
(See also the title "Foreign Ships." 

SqiPi n Tow. 

851 gi Whether |i steamer having a ship in tow Is to be 
eonaldered in the light of a vessel sailing free, and therefere 
bound to give way to a ship sailing dosehanled, ** depends 
npon the state of the wind and weather, the direction in 
which the steamer is towing, and what are the impediments 
to her course,'* as correctly laid down by Dr. Lushington, 
in the case of the Kmgeton by Sea, 6 Notes of Cas. 661 ; 3 W. 
Bob. 1 55 : Ibr she is under the control of and has to consider 
the ship to which she is attached and of which she may be 
considered as a part The very movement which would put 
the steam-tug out of danger might bring the ship towed 
into peril. Judgment in the case of the Cleadon commented 
npon as an exceptional one not establishing any rule con- 
trary to the principle here expounded. The rule established 
by the 296th section of the Merchant Shipping Act, that 
both vessels shall port helm, applies only to the case of 
two vessels meeting end on or nearly so: (The Arthur 
Gordon, J. C P. C, March 15, 1861, 1 Mar. Law Cas. 88.) 

' 851 h. In an action by the proprietors of c&rgo for its 
total loss through culpable collision, both ships being in 
fault: held, that ihe 298th section of the Merchant Shipping 
Act does not bar the proprietors of the cargo from recover- 
ing. One moiety of the loss only awarded, according to the 
rule of equally dividing the damage (" it being impossible 
to ascertain the proportionate culpability "), as established 
in Haiyi, Ulfen, Decision in Thorogoodyf, Bryan ques- 



tioned: (The Milan, A. C, Mitchell's Maritime Reg., Dec 21, 
1861 ; 5 L. T. Rep. N. & 590.) 

COLONY. 

852. A party supplying provisions to the crew of a ship 
while under arrest in Algoa-bay, and of which arrest he 
was cognisant, held not entitled to a preference for such 
supplies where the proceeds of the sale of the ship were hi- 
sufflcient to pay all expenses : {The Charles MbUoy ; Beid v. 
Crotier, Supreme Court, Cape of Good Hope, Shipping 
GaxeUe, Oct. 29, 1859, Swabey, 844.) 

853. To entitle a party to a preference in such a case as 
the foregohig, it must be shown that the necessaries were 
supplied to the ship *' while on a voyage, or fbr the imme- 
diate purposes of a voyage:" {The Charlee MoUoy ; Reid v. 
Crotier, Supreme Court, Cape of Good Hope, Shipping 
Oaxette, Oct 29, 1855; Swabey, 344.) 

854. The Admiralty Court has power to order payment of 
necessaries supplied to a foreign ship at the Cape of Good 
Hope out of the proceeds of the sale of the ship on her 
arrival in the United Kingdom,, although the balance of 
proceeds would be insufficient to meet the claim of a mort- 
gagee: {The Waiaga, A. C, Dec. 6, 1856, Weekly Re- 
porter.) 

855. Construction of 3 & 4 Vict c. 65, s. 6, and nature of 
the Admiralty Court's Jurisdiction in such cases. Prior 
to the passing of that Act also in regard to cases 
relative to salvage or damage on the high seas which 
would include such localities as Port Louis or Ceylon. Cases 
dted and expounded : The Neptune, J. C. P. C, 1835, and 
The Ocean, before the Admiralty Court : {The Waiaga, A. C, 
Dec. 6, 1856, Weekly Reporter; see also The Ocean, 
17th April, 1845, Swabey, 164; and The Onni, 3L. T. Rep. 
N.S. 447.) 

COLOURS. 

856. In case of a capture, "a vessel sailing under the 
colours and sea-pass of a nation is to be considered as 
clothed with the national character of that country," as 
decided by Lord Stowell in 7^ Vrow EUzabeth, 5 C. Rob. 4. 
If a vessd is sailing under a neutral flag, it may be compe^ 
tent to condemn one portion of the property as bdonging 
to an enemy, and to restore the rest as neutral, but where a 
ship is sailing under a hostile flag, the whole ship must be 
considered as enemy's property, and a part owner cannot 
daim restitution of a certahi number of shares in the ship 
as belonging to a neutral: {The Industrie^ A.C.i Aug. 15, 
1854, 1 £. as A. R. 444.) 

COMBUSTION (SPONTANEOUS). 

857. Caused by copper ore not bebig properly caldned 
before shipment Charterer liable to shipowner for conse- 
quent loss of fireight from having to take other goods at a 
less rate of frdght than that of the copper ore : {The Thomas 
Sett ; Richardson v. Sadler, C. £., Dec. 21. 1852, Shipping 

Gazette.) 

COMMISSION. 

(See also "Agency Commission onValueof Ship and Cargo; " 
and, on the same subject, the case of 27^ Fortuna, Irish 
A. C, 1861 ; 4 L. T. Rep.. N. S. 840; also The Cognac, 2 
Hagg. 392, Pritchard's Digest 77.) 

For Cbabtebiko Ships. 

858. Commission divided between two brokers, where one 
procured to the other an introduction to the shipowner: 
{Qumm y.Boxby, C. E., Shipping Gazette, Feb. 17, 1838;) 

859. Evidence given of custom of trade, that the person 
who finds the vessel wanted to charter for a voyage is en- 
titled to commission : {Lamond v. Smiih, Sheriffs' Small Debt 
Court, Glasgow, Shipping Gazette, Dec. 8, 1838.) 

660. Held by a Jury, that it was customary in London for 
a broker to charge 5 per cent, commission on outward freight 
where there was no special agreement: {Broume v. Nairne, 
C. E|t Dec 14, 1839, Shipping Gazette.) 
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861. A shipbroker, who introduced the merchant and 
shipowner to each other naming the ship, which was after- 
wards chartered, held by a jary entitled to commission, 
though the charter-party was executed by another ship- 
broker, who, without knowing of this treaty, bad preyiously 
been treating with the same merchant for chartering the 
ship without mentioning her name : {Burnet ▼. JBouchf &c., 
C.E., Feb. 4, 1840; Harrison's Digest, 95, 96; 9 C. & P. 
620.) 

862. Commission found due, though charter not used by 
owner, tbe charter-party containing a clause, " This char- 
ter subject to 5 per cent, payable by the ship,'* fh>m which 
clause Cresswen, J. said the Jury might infer an implied 
contract to pay the commission : iSmith r, Boutchetf 
Northern Circuit, Liverpool, Aug. 22, 1844 ; Harrison's 
Digest, 96 ; 1 C. & K. 673.) 

863. Commission of 42. }2i. 6d, per cent found due to 
sMpbroker on freight of a charter-party from Ichaboe, 
though vessel did not get a full cargo of guano: {Hitt v. 
KUching, G. P., May 14, 1846; ditto, new trial refused, C. P., 
June 8, 1846 ; Harrison's Digest, 97 ; 3 C. B. 299.) 

864. Commission found due to shipbroker for obtaining 
charter-parUes, though merchants failed to fulfil them : 
(Orozter, <Crc t. HuMUtuoth <ke.t C. E., April 18, 1849 ; ditto, 
role for new trial refiised ; question as to stamping charter- 
parties, C. E., April 24, 1849, Shipping Gazette.) 

865. Commistion and telegraphic expenses due for ob- 
tiuningchaiter,though charter-party not used, on the ground 
that primage ahouldbe allowed: (American case : ^ITuympson 
i.Haakeajf, C. P., Boston (U. &), Shipping Gazette^ Feb. 28, 
1851.) 

866L A abJpbroker must have his name inserted in a 
charter-party to entitle him to sue for commission on it: 
(TAe Trade Wind, Kirkham v. Femie, Northern Cfrcuit, 
Lirerpool, Aug. 21, 1851, Shipping Gazette.) 

867. Broker in London found entitled to commission 
irhere he obtaindd two separate charters for different voy- 
ages, and the vessel was lost before the commencement of 
the second voyage. The jury recommended that the " bro- 
^ kerage clause " should always be inserted, making com- 
mieuon payable on signing the charter-party: {La Bonne 
Mm; Prowse v. Williams, C. S. C, Shipping Gazette, March 
17, 1854J 

Fox SsLLora Ships or Cabgoes. 

(And see No. 874.) 

MS. Usage in London that commission on sale of a ship 
8 not due unless the contract be signed and completed: 
TTk Oenerai Hewitt; Meeson v. Oliver, Q. B., June 15, 1854, 
Shipping Gazette.) 

S^ Evidence adduced that the regular commission in 
London is 1 per cent, for selling ahips, and 1 per cent for 
pnicfaaBing; public and private sales alike: {The Salaman- 
den; Akeniue v. Nygren, Q. B., Dec. 13, 1855, Shipping 

Goittte.) 

870. Commission found due to an agent on sale of a cargo 
of timber, though sale concluded by theprindpal, behaving 
l>een Introduced to the purchaser by the commission agent. 
Held also, that by the usage of the timber trade in Scotland, 
Bach commisdon is 2| per cent, and is defrayed by the 
seller, and not by the purchaser: {TJie Hope; Kerr v. John- 
ttoa, ire, Sheriff Court, Forfiar, Shipping Gazette, March 3, 
1856.) 

MiSCBXXAKEOCS. 

871. Bottomry bond takein at St Thomas on a ship to 
wcare agent's commission on ship's disbursements at an 
intermediate port, held not to be valid : {The Roderick Dhu, 
A. C Dec. 23, 1856, W. Rep. 168.) 

872. Whether a commission or discount of 12 per cent, 
allowed by London underwriters is a gratuity, and not re- 
coverable by legal process: {Beokwith'e Sxeeutort ▼. Fin- 



ninger, Lord Mayor's Court, June 9; and Q.B.,July9, 
1857, Shipping Gazette.) 

873. Commission to ship's husband or managing owner, 
there being no agreement with his co-owners. Evidence on 
both sides being adduced as to what would be a fair remu- 
neration, the highest sum named by the defendant's wit- 
nesses awarded, as proposed by the plaintiff, and not an 
average rate of commission : (27ke Tudor; Smith v. Lay, V. 
Ch. C, April 22, 1858, Shipping Gazette.) 

874. Master's claim for commission on freight and sale of 
ship rejected by a Jury, ship sold under a power of attorney 
sent out to captain abroad : {Royai AuttrdUan MaU Company 
y. Cart«rt C. £., July 8, 1858, Shipping Ooiette.) 

COMMISSION OF APPRAISEMENT. 

875. A commission of appraisement being taken out to 
obtain a very small increase in value, salvors condemned in 
costs of it: {The Julia v. The Commodore, A. C, Feb. 15, 
1853, Shipping Gazette.) 

COMMISSION TO EXAMINE WITNESSES. 

876. The Admiralty Court of Ireland grants commissions 
to examine by interrogatory only : {The Snaretbrook^ A. C, 
Dublin, Feb. 6, 1858, Shipping Gazette.) 

COMMISSIONERS OF CUSTOMS. 

877. '* It is a general rule of law that all trading between 
the sub}ects of a country declaring war. and those of the 
country against which it is declared. Is illegaL No authority 
short of the Crown can change the prize law here or else- 
where. It cannot be qualified by anything done by the 
O>mmis8ioners of Customs : " {The Neptune, A. C, Nov. 20, 
1855, Shipping Gazette.) 

CONCEALMENT AND MISREPRESENTATION-IN 
MARINE INSURANCE. 

878. Question whether the concealment of the fact that 
the ship insured had in a gale off Oporto parted, on 21st 
Oct, with another with which she had sailed in company, 
was material, so as to annul the policy ; the ship being lost 
on the 25th Oct. Conflictnig views of Lord Abinger and 
Parke, B. : {Wesibury v. Aberdein, date of trial, July 5, 
1837, 2 Mees. & Wels. 267 ; Amonld, 595; Shoe's 4th edit, 
of Marshall on Insurance, 362.) 

878 a. Concealment or misrepresentation by assured as to 
time of ship's sailing will void a policy, although the under- 
writers might have ascertained the actual time from Lloyd's 
Ust, wolesa it is proved they had seen that list : {Madntoth 
V. MarshdU, 12 L. J., N. S., 337 ; 11 M. ft W. 116, Ex. ; Har- 
rison's Digested Index, 1843; Shoe's 4th edit of Marshall 
on Insurance, 356.) 

879. Conceahnent of a letter stating facts which led to the 
suspicion that the vessel was lost, held to be fktal to the 
insurance; all information in the assured's possession 
should be communicated to the underwriters. Verdict 
under dfrection of Erie, J. Crcneral observations by that 
Judge in regard to concealment : {The Active; Arehibaid, Ac 
T. Taiham, Q. B., July 5, 1847; ditto,, new trial refused 
Nov. 4, 1847.) 

880. If any one were to effect an insaranoe on a vessel, 
whether for a voyage or on time, knowing that she was un- 
seaworthy at the commencement of the voyage or risk, the 
policy would be void on the ground of concealment of a 
material fact: {SmaU v. Gihson, E. C, Nov. 27, 1850^ 15 
Jur. 32.) 

881. MisrepresentaUon made by a broker as to ship being 
uninsured; policy on freight held to be void: {The Jane; 
Seaman v. Heald, Newcastle-upon-Tyne C. C, Sept 24, 
1851, Shipping Gazette.) 

882. The assured is entitled to return of premium where 
there was a misrepresentation without fhmd, and tbe under* 
writer, therefore, was never bound by the policy, the risli 
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never haTing attached: {The Samuel Hida; Anderson v. 
9%omton, C. £., Dec 16, 1852, and Jan. 26, 1853, Sliipping 
Oatettet and 8 Ex. 423; Tador*s Leading Cases, 212.) 

883. Policy on yacht Toid owing to misrepresentation 
and concealment as to the yacht being employed as a trading 
ressel: (The Teater; Offer t. (Thvy, % Bw, Jnly 7, 18&3, 
Bhipping Oagette.) 

CONDEMNATION. 

(See ^'Constrnctive Total Loss,'* 913.) 

684. Case relative to condemnation of ship by snrveyors, 
aad sale of her by the master: (The Perttan^ Hunter r. 
Parker^ C.E.,Dec; 11, 1839; C. E., Nor. 7, 1840; Araonld, 

837 ; 7 Ueea. A Wels. 322.) 

• 

886. Condemnation of ship held not to have arisen from 
perils of sea, and underwriters free firom liability. Stipula- 
tion in policy that both parties should be subject to French 
law; and vessel condemned in France being deteriorated to 
the extent of three-fourths of her value : (DevauXf Ac y. 
HiU, C. P., Dec 22, 1840. ; ditto, rule niei granted, C. P., 
Jan. 15, 1841, Shipping Gazette.) 

886. Condemnation iA captured property. Principle of 
Admiralty Court " to condemn all property not entitled to 
be restored by the law of nations." Her Majesty's Order in 
Council, dated March 29, 1854, did not restrict the court to 
condemnation of ships exclusively belonging to Russians. 
Ship sailing under flag and pass of the enemy condemned; 
cargo belonging to a neutral restored : {The Primus, A. C., 
Jnly 21, 1854, 1 £. ft A. B. 353; see Dr. Lushingtou's 
observations on this case in The Induttrie, A. C, Aug. 15, 
1854; I £.ftA. R.445.) 

887. Several captured ressels lying In a neutral port con- 
demned by the court under peculiar circumstances, and sold 
there by private sale, with the consent of the neutral govern- 
ment An exceptional case not forming a precedent in 
opposition to the rule that a prize should be brought into a 
port in the captor's country: {The Polka, A. C, Aug. 15, 
1854; 1 E.&A. S. 447.) 

CONSEQUENTIAL DAMAGE. 
{See "Collision*' and *' Steam Shipping Company.") 

888. Observations by Dr. Lushington in regard to the 
principle on which the Admiralty Court decrees for con- 
seqaential damage in salvage and collision causes, damages 
to fishing vessels and loss of employment to other ships : 
{The Maria Anna, A. C, July 15, 1856, Shipping Gazette.) 

CONSIGNEE. 
(5te." Bottomry," 265.) 

889. Bottomry bond granted in fiivour of a consignee of 
part of the cargo for necessary advances to repair a ship at 
Plymouth to enable her to complete a voyage from Singa- 
pore to London, held to be a yalid bond, the shipowner in 
Scotland being dead, and his representative refusing to in- 
terfere Cases cited in support of the court's jurisdiction : 
{The London, 1785; The Polly, 1783; The Trident, A. C, 
Feb. J9, 1839, 1 W. Bob. 29. 

890. Gonslgneea are taken prima/aeie to be the owners of 
the goods consigned to them, and have a right of action 
against master of ship for loss by improper sale of goods 
short of their destination. Declaration held to be good after 
rerdict of a Jury, in opposition to the argument of counsel, 
that the contract to deliver the goods had been made with 
the shippers, and that there was, therefore, no privity of 
contract between the master and consignees: {The Erin; 
SVonjon v. Dent, J. C. P. C, June 22, 1853, Shipping Gazette, 
8 Moore P. C. C.) 

891. Freight not being paid by consignee, shipper held 
liable for it: {The Bolivar; GreatheadY. Lidiard, C. S. C, 

. March 30, 1854, Shipping Gazette.) 



— f 

892. Held that consignee must look out for arrival o 

ships, as masters are not bound (without express stipulation) 
to report their arrival to him : {The Osprey; Welch v. Ward, 
Liverpool C. C, Shaping Gazette, March 22, 1855.) 

893. A charter-party having been entered into, whereby 
it was stipulated that the freight was to be paid upon de- 
livery of the cargo, the captain delivered part of the cargo, 
but withheld the rest of it until the consignees (to whom the 
bill of lading, which made the freight payable as per charter- 
party, was indorsed) should pay the freight. The ship was 
detained in consequence of the refusal of the consignees to 
pay the freight until the whole cargo was delivered. Held, 
reversing the judgment of the Court of Q. B., 9th May 1855 
(Shoe's Tenterden, 221 ; 3 W. B. 421, (^ B.), that there was 
no new contract entered into by the consignees presenting 
the bill of lading to the master, whereby the consignees 
could be found liable in damages for such detention of the 
ship: {Moller v. Young and vice versa, £. C, Nov. 26 or 
Dec. 5, 1855; Harrison's Digest, 234; 5 £1. &B1.755; 2 
Jur. N. S. 393 ; 25 L. J. 94, Q. B., Ex. Ch. ; 5 EL ft BL 7; 

I Jur. N. S. 924 ; 21 L. J. 217, (^ B.; Weekly Beporter, 
149.) 

CONSOLIDATION OF ACTIONS. 

894. Where actions were brought by several passengen 
against a steam-shipping company for suppljring bad provi- 
sions, the court refused to stay proceedings in all the actions 
but one, though the company consented to be bound by the 
result of that one: {Westbrook v. Australian Steam Naviga- 
tion Company, C. P., Nov. 21, 1853, Shipping Gcuette.) 

895. Forty-seven actions on a point of marine insnrance 
consolidated in one: (77ke OUhona; Syers v. PickersgiUy 
C. £., Nov. 3, 1857, Shipping Gazette.) 

CONSTBUCTIVE TOTAL LOSS. * 

L Of Caboo, 896. 
II. As to Fbeiqht, 899. 
IIL Of Ship, 901. 

I. OfCauoo. 

896. Underwriters hteld not liable for a total loss on tilk^ 
damaged by salt water, and sold at an Intermediate port, 
although part of it might have been forwarded at a reason- 
able expense to its doatlnation, it being insured free from 
particular average: {Navone v. Haddon, Ac^ C. P., Jan. 25, 
1850; Harrison's Digest, 2015; 9 C. B. 80; 19 L. J. 161 
C. P.; Amould, 1128.) 

897. Question as to expenses to be taken into account in 
estimating whether there is a constructive total loss of goods : 
{Reimer, dsc. v. Ringrose, Northern Circuit, York, March 20, 
1850 ; also Rosetto v. Gumey, C. P., May 6, 7 and 30, 1851 ; 

II C. B. 176; 15 Jur. 1180; No. 2267 hereot) 

898. Question as to constructive total loss of coals alleged 
to be so deteriorated as not to be worth sending on : (The 
Foundling; Heald, &c. v. Pickersgitl, Northern Circuit, New- 
CAstle-on-Tyne, Shipping Gazette, March 11, 1857, and Q.B. 
April 18, 1857 ; and Michael v. GiUespie, 1856, 1857, 3 Jar. 
N. S. 1219 ; 26 L. J. 306, C. P. ; 2 C. B., N. S. 627, a case with 
reference to loss of freight on coals, which it was im- 
practicable at a reasonable expense to send forward.) 

II. As TO FBEiaHT. 
(See Amonld, 1137.) 

899. Grcneral principles of constructive total lossi If a 
ship cannot be repaired except at a cost exceeding her 
actual Talne when repaired, that is a total loss. If a vessel 
can be repaired so as to bring home her entire cargo, and 
the cost of repairs would exceed the value of the freight, bat 
not the value of the ship when repaired, there is not a tota 1 
loss of. ship or freight The earning of freight is not to be 
taken into view in considering a question of coustiuctive 
total loss of ship. If the ship could be repaired only so as 



DiaEST OP MARITIME LAW CASES. 



63 



CoNSTBUCTrVB TOTAL LoSS. 



to bring home part of her cargo, that would be a partial loss 
of fk>eight : (7%« A\frtd; Mou y. Smitht C. P., Feb. 7, 1850 ; 
Harrison's Digest, 2011; 9G. B. 94; 14 Jar. 1003; 19 L.J. 
225, C. P. ; Amonld, 1146; report of case printed from the 
■horthand writer's notes, by J. Smith, 49, Long-acre, 427; 
Tndor's Leading Har. Cases, 164.) 

900. Verdict against underwriters for a total loss of 
freight where a Teteel, bound from St. John's to Liverpool, 
■track on Soldier's Ledge, near Yarmouth (N. S.), and it was 
found that it would cost more than she would be worth to 
get her ofF and repair her : (The Perthshire; Robertson t. Pro- 
viaekU MtUuoU and OenercU Insurance Company^ St. John's, 
N. a, Cireoit Court, Dec. 26, 1855, Shipping Ckaette^ Jan. 
16» 1856.) 

in. Of Ship. 

901. A Dutch ship, the " building cost " as well as the 
insured yalue of which was 80002., was driven on the Good- 
win Sands, and towed into Ramsgate and ultimately to 
London, where the expense of necessary repairs was esti- 
mated on the part of the owners at 46152., and on the part 
of the underwriters at 35602. only. The ship when repaired 
would not hare brought 40002L in this country, being a foreign 
ship, and would have brought much less in Holland from 
losing her origfaial dass or character there. A jury held it 
to be a totalloss. The Court of Common Fleas afterwards 
decided that the Judge rightly directed the jury that, ** in 
considering the question of total loss, they ought not to look 
to fhe value in the policy, but if they thought, under aU the 
drcnmstances, a prudent owner uninsured would not have 
repaired fhe ship, it was a total loss: {Turing y. Toung^ et 
vice verta^ C. P., Feb. 79, 1837; Harrison's Digest, 2010; 
2 Scott N. S. 752; 2 M. ft G. 593; Amould, 1114; see 
TudorlB Leading Mar. Cases, 160.) 

901 a. Verdict against underwriters for total loss by sale 
of a ship so damaged that a prudent owner uninsured would 
not have repaired her. Alderson, B. directed the Jury 
that, if they should decide it was an average and not a 
total loss, they were *' to award the estimated cost of repair, 
deducting one-third|new for old:*' (The Exchange; Taylor^ 
d:e., T. Lodge^ Liverpool Assizes, April 5, 1839, SMpping 
Qagette.) 

902. Ship not worth repairing, after having been ashore 
and sustained damage. Evidence given that the timbers 
were in a very bad and rotten condition. Vessel condemned 
and sold, and> cargo transhipped. Verdict of Jury for a 
totalloss. Parke, B. said that a loss was now held to 
be total If a vessel was, by dangers of the seas, so damaged 
that a prudent owner uninsured would not have incurred 
the expense of repairs : (The Princess EUza^eih ; Hamilton, 
^.y. Lodge, liverpool Assizes, AprU 16, 1839, Shipping 
aeuette.) 

903. Underwriters held liable for a totalloss, as a prudent 
owner would not have repaired the vessel on the ground 
that the cost of doing so at Madras would have come to more 
than she would be worth after repair : (Olen, Ac v. Utompson^ 
before Wightman, J., Liverpool Assizes, April 9, 1845 or 
1846, Shipping OaxeUe.) 

904. Verdict against underwriters for a total loss. Vessel 
Bold at Monte ^deo, because repairs there would have cost 
more than she was afterwards worth : (CastXeman v. Capper, 
G. £., Dec. 19, 1845, Shipping Gazette.) 

N.B.— lbs Lord Chief Baron, among other observations, 
■•id, that when the Mp is in a harbour, proper means must 
be taken to ascertain the extent of damage, and whether the 
diip is Incapable of repair. On that ground the Court of 
£x. afterwards granted a rule for a new trial. 

In Bopd V. Royal Exchange Assurance Company, Q. B., 
July 1846, Lord Denman said that nobody could question 
the principle so laid down. 

905. Underwriters on ship held liable, the cost of the re- 
pain being estimated at Mauritius, at more than the vesiel 



would be worth when repaired. The vessel had sustained 
damage, and was in a partially decayed condition requiring 
certahi parts to be replaced with new timber, but there was 
nothing to show the decayed timbers were not strong enough 
to have enabled the vessel, under ordinary circumstances, to 
have performed her voyage: (The Broxboumebury ; PhUUps 
and Tiplady v. Naime, Ac, C. P., Jan. 23, 26, May 8, July 
3, 1846; Harrison's Digest, 2011 ; 4 C. B. 343; 11 Jur. 455 ; 
16 L. J. 194, C. P. ; 9 L. T. Rep. 295.) 

906. A total loss of ship may imply that, although the 
vessel exists, yet she is lost to all practical purposes, as where 
a vessel Is cast by the sea high and dry upon the shore, and 
can be got off only by means more expensive than the v41ue 
of the vessel: (dictum of the Lord Chief Baron in The Lord 
Cochrane, C. E., Dec. 17, 1847, Shipping Oazette.) 

907. Ship abandoned and sold by captain. Underwriters 
held not liable for loss, as the vessel, in the ophilon of the 
jury, might have been got off the strand and repaired at 
Alexandria. The power of the master to sell is rigorously 
limited to cases of extreme necessity: (Aleoek v. Royal Ex- 
dhange Assurance Company, Q. B., Feb. 28 and April 20, 1848, 
Shipping Gazette. See No. 908.) 

908. Held, thst in considering the propriety of the sale of 
a ship, questions might be put tending to show that the 
captain was a habitual drunkard, and so incapable of fbrm- 
ing a correct judgment: (Aleoek y. Royal Exdumge Assur- 
anee Company, Q. B., Jan. 29, 1849 ; 13 Q. B. 20 ; 13 Jur. 
445 ; Amould, 236, 1106. See No. 907.) 

909. The Lord Chief Baron said, " it had been laid down 
that, even where a vessel had not gone to pieces, but was 
in her original form of a ship, although she had received 
such injury as to render the expense of repairing her more 
than she was worth, this would amount to a total loss :" 
(Hanson and another v. Port of London Ship Loan and Insur- 
ance Company, Home Circuit, Hertford, July 12, 1849, iSCftij}- 
ping Gazette.) 

910. If there are no means of repidring a ship at the place 
where she is, that is a total loss: (dictum of Maule, J., in 
ne Alfred; Moss v. Smith, C. P., Jan. 12, 14 and 17, 1850 ; 
14 Jur. 1003 ; report of case printedr from shorthand-writer's 
notes, 427.) 

911. Notice of abandonment necessary in case of construc- 
tive total loss: (The PuseyHaU; Knight y. Faith, June 11, 
1850; 15 Q. B. 649; Arnould, 1037.) 

911 a. An East ludiaman, having been dismasted end 
otherwise damaged, was taken into Calcutta, where the cost 
of repairing her would have amounted to 10,5002., and her 
market value after repair would be only 90002., as it was also 
at the time when tlie iosnrance was effected. She was 
valued in the policy of insurance at 17,0002. Held, that the 
underwriters were liable for a constructive total losa Al- 
though it was urged that the intrinsic value to her owners 
was more than 900O2.,the market value was the teat of whether 
fL prudent owner uninsured would repair her or not Notice of 
abandonment was given by the owners on hearing the 
result of the surveys, and the ship remained unsold when 
the action was brought: (Irving v. Manning, B. of L., July 
23, 1847 ; 2 C. B. 784 ; 1 H. of L. Gas. 817; Arnould, 1116.) 

912. Constructive total loss of ship under a time policy. 
Question as to inherent defective condition of ship : (The 
Thetis; Highens, Ac. v. Stone, C. P., Dec. 22, 1857, Shipping 
Gazette.) 

913. In a cose where a constructive total loss was con- 
tended for by the assured, the Lord Chief Baron said that 
distinct evidence ought to be given to the Jury that the 
amount which the ship would sell for in her damaged state, 
added to the cost of repairs, would exceed her value after 
repairs, in which event there would be a constructive total 
loss : (Gil>bsy. Hind, C. E., Feb. 20, 1860.) 

The same principle was expressed by Bramwell, B., la 
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Ltaano ▼. Duraatf May 25, 26, and Jane 12, 1869; 2 L. T. 
Bep. N. & 513.) 

i^fote by the CcmpUer.-^lt has been Jadiciooaly obserred by 
a writer, wbote Tiews on the subject seem to be inconsistent 
In other respects, that in Roaetto v. Oumey, where the thing 
Insured was wheat, the Talne in the damaged condition was 
exdnded. If the repairs of a ship rained for insarance at 
20002., would amount to 200L, and her value in damaged 
state is ISOOiL, there would of course not be a constructiYe 
total loss. Where is the line of distinction to be drawn ?] 

CONSUL. 

914. Authority of British consul abroad to take affldayits 
given by 18 & 19 Tlct c. 42 : {Leveux r. Berkeley ^ 13 L. J., 
K. &, 244, Q. B.; 8 Jur. 666; Harrison's Digest, 1844.) 

914 a. It is the duty of a consul to become guardian of the 
property where the master is murdered and the ship left 
without a crew, and no one to represent the owners at a 
foreign porL Bottomry bond granted by consul in his own 
name sustained, tliough a new master was afterwards ap- 
pointed by him: (l%e CyntMa^ A. C, July 14, 1852,iSfttp- 
pwgOaeeite.) 

CONTRABAND OF WAR. 

915. " There la contraband by the general law, contraband 
by special treaty, and articles exempted from contraband 
fbr special reasons. The right of contraband depends on 
the right of self-protection, and a belligerent has no right 
to allow one neutral to import contraband Into the enemy's 
country, while he denies it to another:" {The FrancUka^ 
A. C, Jan. 27, 1855 ; 2 £. A A B. 151 ; approved of by J. C. 
P. C Not. 30, 1855.) 

Official correspondence relattve to contraband of war : 
{Shipping ChueUe, AprU 17, 1854.) 

CONTRACT. 

916. It is a principle of international law that whoever 
sues in a court of any country must take his remedy ac- 
cording to the law of that country alone; but a contract 
must be expounded by the law of the country where it was 
made: (The remon^ A. C, Jan. 22, 1842; 1 W. Bob. 319; 
Pritchard's Digest, 194.) 

916 a. A case relative to contract with a shipbuilder to 
enable purchaser to obtain register as owner before vessel, 
n course of building, was ready for measurement : (Oou v. 
QvitttM, 3 Man. A Or. 825 ; 4 Scott N. B. 471, 1843.) 

916 b. Agreement to pay captain's cook in a ship of war 
more than Government pay as an able seaman : {CluUa'buck 
^. Coffin, 3 Man. ft Gr. 843; Harrison's Digest, 1843.) 

CONTRIBCTOBT. INTEBESTS AND VALUES. 
(See ** General Average.") 

COOLIES. 

917. Chinese coolies, convoyed at a certain rate of freight, 
overpowered the crew, ran the ship on shore and quitted 
her. Underwriters held liable for a total loss on a policy 

or advances or provisions to the coolies, their act being 
piracy, or at least a peril insured against There was a 
total loss so soon as the coolies forcibly took possession of 
the ship, although she was afterwards capable of prosecuting 
the voyage^ A change of drcumstanoes might have pre- 
vented the loss being complete, might have reduced it from 
h total to a partial loss ; but this never occurred : (JBfa/ylm' v. 
Poftftcr, C. £.,May27, 1853; and E. C, Shipping Gazette, 
July 11, 1854 ; 1 ^fc 2 C. L. B. 356 and 1202; 8 Ex. 739; 
Amould,841; Phillips, 1106.) 

917 a. A ship carrytaig 350 Chinese emigrants or "coolies,** 
was bound from Macao to Havana, and insurance effected on 
money expended on provisions for them and advance of 
freight, with a warranty ** free from capture and sehsure.*' 
On the high seas the coolies assaulted the captain and crew 
imd forcibly took posseasion of the ship. Held that this act 



was within the exception of the warranty, and the under* 
writers were therefore not liable for the loss: {KkiKoort 
V. Shepherd, 28 L. J. 147, Q. B. ; 32 L. T. Bep. 313 ; 6 Jar. 
N. S. 862 ; the Law Digest to June 1859, 508 ; do. to Dec. 
1859, 836.) 

COPPEB OBE. 

918. Spontaneous combustion caused by copper ore not 
behig calcined before shipment ; charterer liable to skip- 
owner for consequent loss of freight by having to take other 
goods at a lower rate : {The Thomae BeO; Richardson v. 
Sadler, C. E., Dec 21, 1852, Shipping Gazette,) 

COPPEBING, ftc VESSEL NOT AGBOUND. 

919. A vessel sailed to Bombay, and on her homeirard 
voyage encountered a violent storm which disabled her ; the 
rudder was carried away and the stem seriously injured 
part of the cargo was Uirown overboard, and she was taken 
into Mauritius to repair. The underwriter was held liable for 
the expense of caulking and re-coppering the vessers bottom, 
as having been occasioned by " the peril of the sea :" (T/ie 
PemberUm; Pritchard v. NieheiU, Northern Circuit, York. 
April 4, 1849; ditto, rule for new trial granted on the 
ground that the verdict was against evidence, C. £., April 19, 
1849, Shipping Gatette,) 

[JVote.— The case was ultimately settled by compromise.] 

COBN. 

920. Alleged that *' one quarter of Indian com, weighing 
4801b. occupies on an average 10 or 10| cubic feet, and that 
a quarter of American oats, weighing 2721b., would oceapy 
16 cubic feet:" (seeTTarren v. Peabody, C. P., Jan. 16, 1849; 
8 C. B. 800; Shoe's Tenterden, 182.) 

921. Question as to freight of damaged com : {Cappolo v. 
RusseU, Limerick Assizes, March 5, 1851 ; PrinU v. EaUi, 
C. P., Feb. 17, 1853; Tamvaeo v. Lvcy, Gloucester C. C, 
May 9, 1853 ; Huntley v. Sturge, Gloucester C. C, Nov. 26, 
1853, Shipping Gazette.) 

922. Held by a m^ority of the Judges, where the jury had 
found that a cargo of corn had increased in bulk, from the 
effects of sea- water during the voyage, beyond the mea- 
surement at the port of shipment, that the shipowner was 
not entitled to freight for the excess : iGtbeon v. Stvrge, 
C. E., June 14, 1855 ; 3 W. B. 165, Ex. ; Shoe's Tenterden, 
311.) 

923. Found by a Jury, that if there be any deficiency in 
the number of quarters sped fled in the bill of lading of a 
floating cargo of com, it is the custom for all over 1 per 
cent to be made good by the seller to the buyer : (The Mary 
and Ellen; Livingttone v. RaUi, Q. B., July 3, 1856, Shipping 
Gazette.) 

924. Question as to freight on parcels of gmin belonging 
to different parties by the same ship : {The Vnde Toby ; Souk 
Y'Segar, dx., Liverpool C. C.,Nov. 5, 1856, Sh^M?*^ Gazette.) 

925. Shipowner not entitled to fireight on excess of Indian 
com at port of destination, firom having increaaed in bulk by 
heating on the voyage, it being proved that the com was in 
good order when shipped. Evidence was given that heated 
cargoea increase in measure 3 to 6 per cent on the quan- 
tity stated in the bill of lading : {The Commcmdeur Jlvidt- 
feldt ; Martins v. Usbome, Becorder's Courts Cork, Nov. 6, 
1856, Shipping Gazette,) 

926. Freight on increase of quantity of oorn, not sea- 
damaged, but alleged to have become heated daring voyage. 
Bill of lading conaidered to be incorrect in regrard to quan- 
tity. Held, that the quantity turned out at port of discharge 
was the measure of the freight Observationa as to case of 
Gibson v. Sturge : (Cooke v. Hubback, Liverpoc*! C. C, June 
22, 1858, Shipping Gazette.) 

COBPOBATIONa 

927. In England, under certain exceptions, •corporations 
are not liable to indictments: iTheBonAayt f^wg of (he 
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Ttco SidHia ▼. Ptnintuiar and Oriental Steam Nts$igation 
<rompany; V. Ch- C, May 23, 1850, Shipping Gazette.) 

928. Rlfftit of a tnding oorporation to enforce a contract. 
Damages for supplying, in breach of a verbal contract, ale 
unfit for the use of passengers on board of a eompsny's 
•steamers: (Avttratktn Rayed Mail Steam Navigation Com- 
Jfony T. MaruBi, E. C, June 6, 1855; 3 C L. R. 1179.) 

929. An agreement made by a steam navigation company 
-with an individual to proceed to a distant port for bringing 
Jiome a ship supposed to be unseaworthy, and not insurable, 
may be enforced at common law, though the contract is not 
under the corporate seal of the company : (77*« Adelaide; 
Benderson v. Avstralian Roycd Jdail Steam Navigation Com- 
J>any, Q. B., June 23, 1855 ; 3 a U a 1 181.) 

COST, FREIGHT AND INSURANCE. 

930. Cargo sold on these terms afloat Sale not valid, the 
<argo having previously, unknown to either party, been sold 
in a damaged condition by the captain at an intermediate 
port : (The Kezia Page; JSastie v. Contuner^ E. C, June 
25, 1853.) 

The Judgment of the Ex. Ch. was subsequently affirmed 
"by the H. of L. The contract was held to be for tlie sale of 
« cargo supposed to exist, and to be capable of transfer: 
<H. of L., 25 L. J. 253, Ex ; 20 Jur. 1241 ; 28 L. T. Rep. 240.) 

COSTS. 

931. In salvage cases, costs are not generally allowed by 
ihe Admiralty Court whereon appeal the award of commis- 
sioners of Cinqoe Ports is reversed. Each party left to pay 
hii* own costs: {The David Luckie^ A. C. Nov. 19, 1840; 9 
Honthly Law Mag., Notes of Cases, 212; Pritchard's Digest, 
399; see Appendix to part 1 of Reports of Maritime Law 
■Cdsea, Digest of SaWsge Awards ; The Lord Oooderieh, 
A. C, Feb. 22, 1841 ; ditto 217; Pritchard's Digest. 399.) 

932. In ordinary salvage suits It would be considered 
resatious to proceed against the master or mate of a ship 
for costs. Instead of proceeding against the owners. Proctor 
^onnd liable ta costs to a foreign shipowner, having insti- 
tuted an action for salvage without proper authority of a 
«team.paeket company: {The Wilhelmine, A. C, March 10, 

1843, Shipping Oaxette.) 

933. Practice of the Admiralty Court as to costs when 
freight is withheld by any party against whom a monition 
is issued tor its payment into the registry of the court: 
<The Icrd Auckland, A. C, May 23, 1844. Shipping Oazetle.) 

934. Costs not allowed In Admiralty Court when a ques- 
tion of law is decided for the first time, and that on a 
matter of difficulty : {The Prineeu Royal, A. C, May 6, 1845; 
^ Jur. 434; PritGhard*s Digest, 112.) 

936. Costs not generally allowed in cases of collision 
caused by accident, but cases might occur where they would 
be allowed though collision accidental : {The Adler^ A. C, 
Dec 5, 1845, Shipping QazetU) 

936. Costs not allowed to owners who had obtained 
Judgment in their favour on the ground that a duly licensed 

pilot was alone in fault, but had contested the action on the 
Sronnd that the other ship was in fault, on which point the 
court pronounced against them. Had they gone entirely on 
the Pilot Act and not disputed the facts, the court would 
have given costs : {The Batavier, A. C, Dec 17, 1846 ; 10 
Jur. 20; 4 Notes of Cases, 356; Pritchard's Digest 140.) 

937. Where, on a reference to the registrar and merchants, 
no very large deductions are made ftom the claim of a 
bottomry bondholder, where the court bad suspicions as to 

the claim, the mortgagee was held to have been perfectly 
justified in prosecuting the investigation of the accuracy of 
the bondholder's claims, and costs were given to neither 
party: (The Ocean, A. C., May 28, 1846, Shipping Gazette.) 

938. Costs of refierence to registrar and merchants always 
.allowed against a party claiming under a bottomxy bond, 



or in any other case where very large deductions are made 
from the claim. A bondholder ought to substantiate his 
claim by proper accounts and vouchers: {The Catherine^ 
A. C, June 11, 1849; The Shamrock, A. C, June 20, 1849» 
Shipping Gazette.) 

939. Costs always allowed to salvors, when a tender made 
is not a legal one: {The Thomas a Ad Mary, A. C, July 14, 
1848, Shipping GazeUe.) 

940. Very large deductions being made from bottomry 
bond, bondholder condemned in costs of reference to re- 
gistrar and merchants: {The Gauntlet, A. C, May 4, 1849, 
13 Jur. 413.) 

941. In salvage ca&es, when a tender is made, and money 
brought into court, and held to be ample, costs are allowed 
to the party malcing the tender from the date when it was 
made: {The I. 0., A. C, July 10, 1849, Shipping Gazette.) 

942. Question relative to security for costs being required 
firom an Englishman serving on board one of the Queen's 
ships in foreign service : {FiOlerton v. Vallaek, C. E., Nov. 
17, 1849, Shipping Gazette.) 

943. In a collision case costs not allowed to the success- 
ful suitor, because the master of his vessel had not adopted 
means to save the life of one of the crew of the other vessel 
who was drowned: {The Coemopolitan v. The SL Lawrence, 
A. C, May 2, 1850, Shipping Gazette. See ** Collision,'* 
752 a, Ac) 

943 a. A foreign sailor domiciled in this country not re- 
quired to give security for costs, on the ground that after his 
wages were exhausted he would be obliged to go to sea 
again: {Drummond y. Tittinghurst, Q. B., April 17, 1851, 15 
Jur. 384.) 

944. Costs always awarded hi Admiralty Court in salvage 
cases where no tender has been made: {The Ann Mit^ell* 
MiteheU v. BartUtt, J. C. P. C, Fob. 7, 1852, Shipping Gazette,) 

945. Costs in a cause of possession: {The Virtue, A. C, 
June 9, 1853; 1 £. & A. R. 77.) 

916. Costs never allowed when a tender made is considered 
by the court to be ample, and so the salvors might have 
had full compensation without litigation : {The ffopewell, 
A. C, March 10, 1855; 2 E. A A. R 249.) 

947. Rule of the Admiralty Court as to costs where 
cross-actions are instituted, and both parties fkil in proving 
their case: {The Mystery v. The Gabriel, A.C., Nov. 13, 1855,. 
Shipping Gazette.) 

948. The Admiralty Court declined to order security 
for costs in a collision suit to be given by the defendant, 
though a foreigner: {The Argo, A.C., Dec 19, 185.% Shipping 
Gazette.) 

949. In a case of damages for wrongitil capture of a ves- 
sel, on sospicion of being engaged in the slave trade, ship- 
owner subjected in the costs of reference to registrar and 
merchants, and of the appeal, because of the exorbitancy of 
the claim and the large deductions made, their I'eport being 
affirmed : {2he Leven Lass, J. C. P. C, Shipping Gazette^ 
Feb. 12, 1856.) 

COTTON. 

950. Held by a jury that at Alexandria "pressed bales **> 
mean hydraulic-pressed balep, and not square bales : {Mil* 
vahi V. CassaveUi, Northern Circuit, Newcastle, March 3, 
185L Rule for new trial granted Q. B., April 21, 18S1« 
Shipping Gazette.) 

951. Verdict against shippers for not supplying a *' cer- 
tificate of purification *' of Egyptian cotton exported to 
Russia: {The Canton and The Halcyon; Torr yr. Ferricks, 
Q. B., July 11, 1854, Shipping Gazette.) 

COURT OF ADMIRALTY. 
(See *' Admiralty Court**) 

CRAFT. 

952. The term "craft,'* as used in 1 &8 Geo. 4, e. 75, rega* 
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laUng the Watermen** CoiDpeny, beld not to Inclade steam- 
toga naTifating on the ■ ham«s: {The Queen t. Reed^ Q. B., 
'Jane 7, 1864, Shipping OaxeUe.) 

CRANE. 

953. Damages giren by a Jury for injnry to a crane on 
«bore by negligence in navifcatlng a venel: {Sackwood j, 

Stnert^ Q. B., Feb. 21, \%4Q^ Shipping Gazette.) 

CREW. 
(See "Abandonment of Ship/* 1; "Salvage,** 1786; 

** Seamen.") 

954. Jjom of part of crew of a whaling Te«el may not 
render her nnflt for sea : {The Mary^ 7 Jur. 404, Ad.; Har> 
Tison*8 Digested Index, 1843.) 

954 a. Crew held entitled under provisions of 17 A 18 

Viet. & 104, & 223, to compensation for being put on short 

■allowance of provisions owing to unexpected length of 

•Toyage : {The Jonphine^ Harrison's Digest (1856) 2 Jur. N.S. 

1148. Adm.) 

CRIMINAL LAW. 

CSm '' Dividends.**) 

CUSTOM. 
(8u ••Deck-Cargo.** »♦ Mutiny.** "Usage.*') 

955. Proof of the existence of a custom for a long period 
is the best evidence of its Justice and utility. Case as to 
"Whaling ships in South Seas rendering mutual assistance 
gratuitously: {The Harriett, A. CFeb. 9, 1841; 1 W. Rob. 

'439 ; Shoe's Tenterden, 494.) 

956. Observations of Dr. Lnshington as to the effect of 
«S8ge in insurance questions: ^*Tbe custom of merchants is 
•engrafted upon any policy of InsurAnoe Just the same as If 
It had been originally inscribed in the contract itself:" 
ifThe OaxeUe, A. a, May 3, 1844 ; 2 W. Rob. ; 8 Jur. ; 3 Notes 
of Casoff.) 

957. Observations of Dr. Lnshington as to the establishing 
•of mercantile custom : {The Weetminster, A. C, Nov. 4 and 5, 
.1845, Shipping Oazette.) 

958. A custom must be certain, uniform, and universal, to 
make it bindiug. Question as to payment of freight: 
<American case : &>ule, d:c. v. Ranttead, dx., C. P., Boston, 

-v. a, 1849.) 

959. A general custom can only be established by an 
> overwhelming bulk of evidence: (TAc/'o^, A. C, March 18, 

1850, Shipping Gazettr.) 

960. Usage not to allow primage on timber cargoes in 
British North America, allowed in United States : {ITwmp- 
mn V. Haukstey, C. P., Boston, U. S., Shipping Gaxette, 
Feb. 28, 1851.) 

961. Held, that ** under a bill of lading at a certain rate 
of freight, with primage and average accustomed," the 
term " accustomed '* qualified primage as well as average, 
and that evidence was admissible to show a universal and 
well understood custom of the trade to pay no primage: 

^<American case : Vou v. Uarton, Supreme Judicial Court of 
Massachusetts, March Term 1856, 9 M. L. R. 43.) 

962. Held, by a Jury, that if there be any deficiency in 
^ibe number of quarters specified in the bill of lading of a 

floathig cargo of corn, it is the custom for all over 1 per 
cent to be made good by the seller to the buyer: {The 
Mary and EUen; Lioing$ion v. BaM, Q. B., July 3, 1856, 
. AMpping Gazette.) 

CUSTOM-HOUSE OFFICER. 

963. A captor of a ship, where the capture is made by a 
-«bip of war on the high seas, is not confined to tlie ground 

upon which the seizure was made, but the ship may be con- 
demned on some other ground. But it is doubtful whether 
this applies to a non-commissioned captor, as where a cus- 
tom-house officer seised a ship wrongfiilly : {The BUu WH- 
'MmiiM, A.C., Nov. 22. 1854; 2 E. 4e A. 38,; The Osteee, 
J. C. P. C.| March 29, 1855; 2 £. & A. 170, 185.) 



964. ^Taptain and mate of an American ship fined a miti- 
gated penalty of VU. each for obstructing customs officers 
in the performance of their duty : (7^ Cdeetial Empire, 
Qneenstown police, Mitchell's Maritime Begister, Oct. 18, 
1856.) 

CUSTOMS (COMMISSIONERS OF). 
{See "Commissioners of Customs.") 

« DAMAGE. 

(In cases of C^lUston, see " Collision.") 

965. Damage by grounding at a place where it was in- 
tended that the ship should take the ground in the ordinary 
course of the voysge, and no accident having happened, 
held not to constitute a claim against underwriters: {The 
Elizabetli; Magnus v. Buttermer, C. P., Jan. 29, 1852; 11 
C. B. 876; 5 B. Je Aid. 161 ; Amould, 821, 881 ; Phillips, 
1087; Shoe's 4th edit, of Marshall on Insurance, 389, re- 
ferring to Fletcher v. Inglit, 8 B. & Aid. 315.) 

966. Damage to premises on shore from a barge Insaffl- 
clently moored striking against them. Verdict against 
owner of barge: {Lambert v. Hastier C. P., June 25, 1853, 
Shipping Gazette.) 

967. Damage to cargo— Shipowner held liable for dsms^ 
to cask of tallow, through negligence In loadln g— Qaestion 
aa to costs, kc.: {Anderson v. Chaptnan^ 5 Mee. & W. 
483; 7 Dowling's Practice Reports, 822; Harrison's Digest, 
1840.) 

967 a. A mast belonging to the plaintiffs, lying on their 
wharf; projected over a navigable river. The bowsprit of a 
vessel at an adjoining wharf, when the tide receded, came 
down upon the projecting piece of the mast and broke it. 
Held, that the plaintiffs could not recover damages from the 
owners of the vessel on account of the mast being so 
broken: {Dalton, d:c v. Denton, C. P., Jan. 15, 1857, W.Rep 
203.) 

967b. Verdict against shipowner for damage to plassava. 
shipped in bundles, used as dunnage: {Rotobottom v. Cooper^ 
Ac C. &a, Dec 24, 1857, Shipping Oazette.) 

968. Dampness and sweat in vessel's hold, causing damage 
to cargo, without fault in the atowage or want of due care 
in ventilating the cargo, held to have been incidental to a 
transition from a warm to a oold climate, accompanied with 
tempestuous weather, and not chargeable against sliipowner 
by way of abatement from freight: (American case : The 
Gothland; Irrequist v. Morewood, U.S. Circuit Court, New 
York, quoted in Shipping Gazette, Oct 20, 1858. See also 
Clark V. BarnweO, 12 How. 272, 282, 283 ) 

DAMAGED GOODS. 
{8u " Jettison," 1324.) 

969. What evidence sufficient to give master of ship autho- 
rity to sell damaged goods: {Blythe v. Smilh, 7 Jur. 948 ; 
12 L. J., N. S., 203, C. P.; Harrison's Digest, 1843.) 

969 a. Shipowner held liable for damage to wheat caused 
by deficient repairs to ship at an intermedlscte port : {TU 
Conqueror; Zizima v. KnigfU, Gal way Assizes, March 28, 
1854, Shipping Gazette.) 

970. Shipowner liable for damage to sugar from Bar- 
badoes in consequence of the dnnnage being insufficient. 
Evidenceas to proper height of dunnage: {The Grecian; Boyd 
V. Heyn, Antrim County Record Court, Shipping GazetU, 
Aug. 8, 1855.) 

DANGEROUS GOODS. 

971. Whether shipper is bound to give notice as to nature 
of bleaching powder as consisting of chloride of lime : 
{TheBegina; Brats, Ac v. Maitland, Q. B., Shipping 
Gazette, June 20, 1856; 6 Ell. A BL 47), 498; 3 Jur. N. S. 
710 ; 26 L. J. 49, Q. B. ; Harrison's Digest, 198.) See the 
following case. 

972. Similar question as to giving notice of the nature of 
salt-cake, aa b^ng "a corrosive and destructive substance, 
rotting caak-hoops and other snbstanoea when in contact with 
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it. Reasontng of Crompton, J. in A*auy.Jfo«</and confirmed. 
Namerons cases cited by Brett for the plaintifh, and by 
Aspland for the defendants: (IIutchitu<mandothertr,Otii(m 
-and oi7uf% C. P ., Jane 1 and July 3, 1858 ; 28 L. J. 63, G. P. ; 
4 Jar. N. S. 1149 ; 32 L. T. Rep. 876 ; W. Rep. 757 ; the Law 
DiKeat for 1859, 637; also 5 C. B., N. &, 149 ; see Merchant 
-Shipping Act 1854, a. 329.) 

DEAD FREIQHT. 
iSu '* Freight," 1198 a.) 

973. A stipnUtion in a charter to load a cargo of soda, 
Aitrflte of soda, goano, or copper ore, Ac., not exceeding one- 
third more than the ship's registered tonnage, old measure- 
ment, is intended to protect ship from being overloaded, 
4uid does not oblige charterer to ship the fall amount The 
«hipowner*s claim for dead freight depends on whether so 
much cargo has been shipped as the vessel can conveniently 
<arry: (Tht Bdlgowniei Ificholy. Eilis^ C. P., July 2, 1851, 
Shipping (kuette.) 

974. In a caae of necessary transhipment of gnano by the 

master, held that he could not bind the consignees to pay 

for dead freight or unoccupied space by a contract of 

affreightoient executed at an intermediate port where the 

•captain knew the consignees had an agent. Question as to 

master's antbovlty to tranship at a port into which the vessel 
has put in distress, when there is an agent of the merchants 
there. Sundry cases cited and coopmented upon : {The Mary 
•<rreen; Oibb$t 4:c T. Gray, <£^c., C. £., May 2, 1857 ; Harrison's 

Digest, 195; S H. A; N. 22; 3 Jur. N. S. 543; 26 L. J. 286, 

Ex. ; W. Rep. 608.) 

975. Claim not sustained by jury lor damages for not 

loading a complete caigo of guano, Lloyd's agent having 

-declared the ship unfit for it; ballast improperly stowed had 
Altered her sheer on outward voyage : {The Brevet ; Kirk, &c. 
T. G&fbs, ix^ C. E., Feb. 20, 1858 ; Shipping Gazette.) 

DECAYED TIMBERS. 
{See " Constructive Total Loss of Ship," 902, 905.) 

DECK CARGO. DECK LOAD. 

976. Verdict in favour of owner of pigs against shipowner 
•(on the ground of established usage to carry on deck), for 
loss of pi<s jettisoned from the deck of a vessel bound from 
'Waterford to London: (Harky v. MUwardt &c, Waterford 
Aaslzes, Shipping Gazette, July 24, 1838; 1 Jones A Carey, 
£x. (Ireland) 224 ; Amould, 905. And see the same case, 
Na978u) 

977. Timber having been jettisoned from deck on voyage 
fnm Quebec to London in the winter season, shipowner 
held liable to pay to the owners of goods so jettisoned a 
general average contribution for the loss. The evidence 
"showed to the satisfaction of the jary" also, that in- 
-sarances on such deck cargo could not be effected except at 
a mnch higher rate of premlnm than that charged fbr 
insurance en cargo stowed below deck. : (Gouid v. Oliver, 
C P., 4 Bing. N. C. 120, 134 ; 5 Scott, 445 ; Amould, 904.) 

[Xote by the CompUer.—The shipper afterwards sought to 
recover the full value of the timber jettisoned, on the ground 
^f its being improperly stowed, and a jury (in Dec. 1838) 
found that the stowage on deck at such a season was im- 
:proper. " Motion for a new trial reitised, but a venire de 
90V0 awarded:** (2 Scott's N. R. 241; Phillips, 1282; 
Bildyard's edition of Park on Insurance, 24, in which 
the judgment of Tlndall, C.J. is fully quoted.) So far 
«8 the evidence went, it further showed that the prac- 
'iice of carrying timber on deck in the winter season 
was very common, but when lost It was always 
paid for by the shipowner, in the absence of any stipu- 
lation to the contrary. [Act of Parliament prohibiting 
deck loads on board any vessel clearing from any British 
.port in North America, between 1st Sept and 1st May, 
dated 17th Aug. 1889.] 

•978. Loss of pigs jettisoned off deds allowed as general 
.4ir«rago against aaderwriten on a time policy on a -steam- 



vessel in the Irish trade. The court thought there might 
sometimes be valid reasous for stowing cargo on deck, so as. 
not to interfere with the navigation of the vessel; and the 
usage of the trade in which the ship was employed may be 
given in evidence to charge the underwriter on a time 
policy : iUilward v. Hibbert, Q. B., Nov. 9, 1841, and Jan. 21, 
1842.) 

Ditto, rule for new trial gi-anted, Q. B., April 28, 1842^ 
3 Q. B., 120; 6 Jur. 706; 2 G. & Dav. 142; 3 Ad. & £11. 
N. S. 120; 11 L. J. 127, Q. B.; Amould, 76, 264; Note to 
Shee's Tenterden, 366 ; Duer on Insurance, 2(I4, 850, 251 ; , 
Phillips, 1282; and see 3 Adol. & £1. Q. B. Rep. 141, note» 
as to plea regarding counter usage of underwriters not to 
pay for jettison unless specially stipulated in the policy. 

[Note by the Compiler.— X fhll report of Lord Denman's 
judgment in 1841 is given in Hildyard's edition of Park on 
Insurance, 1062. The practice (contrary to what Mr. Amould 
writes in p. 905 of his treatise) in regard to insurance of 
deck load, has for many years past been invariable. Unless 
it is expressly insured, the insurers are understood not to 
take the risk of cargo stowed on deck ; otherwise a higher 
rate of premium would be required (as to which see Lord 
Lyndhurst's observations in Blaekett v. Royal Exthange 
Assurance Company, 2 C. & J. 250) ; and in like manner, 
without express stipulation in the policy, it is generally 
understood that they are not liable to bear any proportion 
of its loss by jettison. The same rale of practice exists in 
regard to policies on ship or fi-eight, as well as on cargo. 
This usage would probably decide the case in favour of the 
insurers, as not being responsible fbr Jettison of deck cargo. 
Mr. Araould's observations in p. 264 appear to be very 
weighty.] 

Since the above was written it has been decided by 
the Court of Ex. hi JlUler v. TitheringUm, Jan. 28, 1861; 

3 L. T. Rep. N.S. 893 ; 1 Maritime Law Cases, 39, that the 
invariable usage of underwriters not contributing to general 
average fbr jettison of deck cargo (for the existence of the 
usage is unquestionable), should be given effect to as ex^ 
planatory of the expression general average, in constraing 
a policy of insurance on timber from British North America, 
assuming that the usage was known to both parties. Cases 
cited on hehalf of the assured by J. Broun :— ^orAam v. 
Sweeting, 2 Saund. 205 ; Gould v. Oliver, 2 Scott N. R. 241 ; 
Mtiicard v. Hibbert, 2 6. ft D. 147 ; JDa Costa v. Edmund^ 

4 Camp. 120; Hall v. Janeon, 4 El. & BL 504; Blaekett v. 
Royal Exchange Assurance Compamy, 2 Cr. & J. 244, Ex. ; 
CrofU V. Marshall, 7 C. & P. 537. 

Cases cited by Mellish, Q.C. on behalf of the defendant, 
the underwriter:— iZoM v. Thumite, 1 Park, 23; Myers y. 
Sari, 30 L. J. 9, Q. B. ; and Croft v. Marshall, 7 C. ft P. 537. 

Cases founded on by the court i-^Blackett v. The Royal 
Exchange Assurance Company^ and Myers v. SarU See al»o 
Kirchner v. Yemu, J. C. P. C, March 16, 1859; 33 L.T. 
Rep. 82 ; usage admitted to affect the constracdon of a 
contract only where both parties are cognisant of the usage. 

979. In a charter-party, where the ship was let for a 
lump sum of 4502., the charterers to have the " taX\ reach of 
the vessel's hold, including the half deck," and "no gooda 
to be received into the cabin or any part of the vessel with- 
out the charterer's consent," the fireight of cattie carried 
upon the upper deck under an agreement between the 
charterers and sub-shippers, was held to belong to the ship- 
owner, and not to the charterers : -{Neill v. Ridley, Northern 
Circuit, Liverpool, C. E., March 28, 1854 ; Shipping Gazette.) 

980. Jettison of deck load should be allowed in general 
average only, where there is a usage so positive and deter- 
minate as to allow the master to carry goods on deck with- 
out the consent of the shippers. The English, American 
and French law on the question discussed with reference to 
numerous authorities. In the case before the court, jettison ' 

iof lumber was not allowed in general average, it bein^ 
proved that in the lumber trade deck loads were generally 
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*BOt inTariftbly, earrtod, but alir«js with the express consent 
f the shipper, an abatement of freight also being always 
made on any part of the cargo so stowed on deck. No 
nsage was prored anthorising deck cargo to be carried 
without the consent of the shipper. Observations as to non- 
liability of shippers of goods nnder deck. Conflicting cases 
eited and commented upon by the Jndge:— English decl- 
•ions: Oould y. Oliver vtA If Uward w. ffibberL American 
decisions: Lenmm r. Marine Imuranee Company, 1 Caine's 
Rep.'44 ; Smithr. Wright, 8 Caine's Rep. 48; Lenox v. United 
Jbuuranee Con^Ho^ft 3 John. Caa. 178; Dodge t. Bartol or 
Jhrtlett, i Gee, 2M ; Oram t. Aiten, 13 Maine, 329; Brown 
T. Oormnaa I Root, 60 ; O'Connor y. JTe^ut, in District 
Court for ISth district of San Francisco : (American case; 
Oodd^firog y. The Live Fan tee. United SUtes District Coart, 
San Ftanelaoo, Feb. 20, Shipping Gazette, April 1, 1857.) 

981. If the assured on eargo and freight is proved to be a 
consenting party to the ship clearing ftx>m British North 
America with wood on deck alter 1st Sept, in contraven- 
tion of the Customs Act 1853, the policy would be void ; but 
not if his privity cannot be shown, or If what was done wss 
notwithstanding the prohibition of the assured : (T/m Ship 
JD. & ; Cwutrd v. ifyde, Q. B., Jane 9, 1858, Shipping Oa- 
ulte; 39L. J. 6, Q. 3.) 

DECLARATION OF MASTER. 
(&e*»CoUi*lon.'*) 

DECLARATIONS 
(See "Admiralty Court," 73.) 

982. Whether declarations of sailors and master of ship are 
admissible evidence against shipowner. Csse relative to 
passenger*s claim for loss of property by negligent collision: 
(The Europa, A. C, July 18, 1849, 13 Jur. 856; The Lord 
Seaton, A. C, June 12, 1841, Shipping Oazette,) 

DELAY IN FORWARDING GOOD& 

98& Steam shipping company held liable in damages for 
delay in forwarding goods to China: {Lemon y. Peninsular 
emd Oriental Steam Navigation Company, Supreme Coart, 
Hong Kong, April A, Shipping Oazette, June 4, 1856.) 

DELIVERY OF CARGO. 

984. Held by a Jury, that according to cnstom the captain 
on delivering opium on board receiving ship at Cum-sing- 
moon shoold give notice to consignees. Shipowners liable for 
the lose of the oplam throngh master's neglect of this duty : 
(27k« Lane^fiM (a) ; Set^eram, Ac. y. Jardine Matheson is 
Co^ Hong Kong Nisi Piius Sittings, Aug. 10, Shipping 
Oazetie, Oct 8, 1858.) 

DEHJRRAGE. 

As to loss* by detention in cases of collision improperly 
termed demurrage, see " Collision," 592, 594, 595 to 598, 
€00,604. 

985. Usage in coal trade to allow demurrage, and also for 
l)aulk days; that is, days on which the whippers are on board 
and paid but unemployed owing to fault of the merchant : 
(Home, ^ y. Cory, ^, Q. B., July 5, 1887, Shipping 
Gatette.) 

986. Damages allowed for extra detention of the ship be> 
yond the number of lay days specified in the charter-party 
or bill of lading : (Jackson, Ac,v.OaJUoway, C.P., Feb. 19 and 
Nov. 15, 1838. See Harrison's Digest, 139, 140; 2 D. A L. 
889; 1 C. B. 281 ; 9 Jur. 373 ; 14 L.J. 141, C P. ; 5 Bing. 
N. C. 71; 6 Scott, 736; Sheets Tenterden, 171, 222; Herring 
y. Wood, Liverpool Assizes, April 3, 1839, Shipping Oatette; 
WooUey y. BeddeUien, Secondaries Coart, Feb. 17, 1843,iS%i>- 
ping Oazette,) 

967. Demurrage allowed for delay in shipping pig iron; 
only pieces weighing not less than 601b. admitted into 
France, which was pleaded as an excuse for the delay : {Har- 
ris y. Birdt 4fc, C. £., Jaly 3, 1838, Shipping Gazette,) 



988. Deorarrage found due on proof that it was unnsoal to 
employ only one cart, as had been douein unloading coals from 
a sloop, notice having been given that such a dtarge would 
be made if greater expedition were not used : {Johnson, ice, 
V. Belt, Yorkshire Nisi Prios Court, March 19, 1840, Shipping 
Gazette.) 

989. Demarrage not allowed on'a coke-laden vessel while 
waiting at Gravesend, by orders of the harbour-master, for 
a meter, her arrival being held not to have taken place till 
she was brought np the river, and came alongside the wharf, 
which was the usoal place of dlschargSL Rale for new trial 
refused: {Kell y. Anderaori, C £., Nov. 8, 1842; Harrison's 
Digest, 3436 ; 10 M. & W. 498 ; 12 L. J. 101, Ex; Shee's 
Tenterden, 222, 220.) 

990. Charteren not liable for demarrage If the deUy was 
caused by a roptare between the British Goyemment and a 
foreign power. The claim arose flrom delay ooeasioned by 
the prohibition baned by the plenipotentiary of the Chinese 
empire against vessels proceeding up the river from Hong 
Eong: {Stringer r.GammeUtCE., June 7, 1843, Shipping 
Gazette.) 

991. Demarrage held not due lor delay in diseharginx 
eargo of coala owing to ship not being in a berth, the 
charter-party atlpnlating that the cargo was to be dis- 
charged **when ahe was ready to unload and when her 
turn came:** {Robertson r. Jackson, ike., C. P., Feb. 26, 1845 
Ditto rule nisi granted for a new trial, C. P^ April 18, 1845. 
Question as to what would be saflOeient to establish a nsage 
in the particular trade, giving the words ** in turn to 
deliver,** a known meaning, 2 C. B., 413 ; Shee*s Tenterden, 
196.) 

992. Demurrage allowed for delay in shipping salt at 
Uverpool: {Crow v. Palk, Sc, Q. B., Dec. 17, 1846, Shipping 
Gazette.) 

993. Plaintiir nonsuited because of a yaristion hi the 
terms of the charter-party having been made in wilting, 
which oonld not be produeed in coaseqaence of not being 
sUmped : {Oropton, Ac , v. Piekemia, Ac, (X En Feb. 8, 1847 ; 
see 16 M. & W. ; Shee's Tenterden, 220.) 

994. Question as to liability of indorsee or assignee of 
a bill of lading receiving goods under it, for fireight and 
demurrage according to its terms: {StuuU v. Roberts 
and Lewis v. Clark, 17 L. J., N. S., 166, 305, Q. B., 1848; 
Allaire v. Reynolds, Gloucester, C. C, March 15, 1850, 
Shipping Gazette,) 

995. The shipowner parting with his lien on the eargo, by 
delivery of it to the freighter's assignees, does not relieve 
the freighter of bis contraet to pay demurrage : (2%« Mary* 
Eliza; Harrison y. Spaith, Q. B., Jano 13, 1854; 23 L. J 
155; Shee's Tenterden, 222.) 

996. The indorsee of a bill of lading receiving goods is 
not liable for demaixage, at all events, where he is not the 
cause of the detention, unless it contains an express stipu- 
lation to that cflTect The Act 18 & 19 Vict, c 1 1 1, s. 1, does 
not apply : {Wegener v. Smtih, C. P., Nov. 3, 1854; 3 C. L. R. 
47 ; 15 C. B. 285 ; Shee's Tenterden, 221 ; Oliver, Ac y. Mug- 
geridge, Q. B., Jan. 18, 1859 ; 32 L. T. Rep. 354.) 

997. The Commercial Docks, to which a ship was ordered, 
being fhll, the merchants directed her to be taken into the 
Grand Surrey Canal ; but, as they would not agree to bear 
some portion of the expense of going up the river, the 
master declined to do so. Demurrage held to be due m 
claimed by him in terms of charter-party: {The Urania 
Ebert v. Wyndham, C P., Dec. 21, 1854, Slapping Gazette.) 

99& Where dock was so crowded that vessel eoald not 
get into a discharging berth, in the absence of any stipula- 
tion in the charter-party the lay daya were held to count 
from arrival in dock: {The Lueretia; Evans y. Johnson, 
Liverpool C. C, Jan. 5, 1855. See also The Elbing; UIHA 
y. Holdemeut Liverpool C C, March 9, 1854, Shipping 
Gazette.) 
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999. A bill of lading by which goods are made deliverable 
to the consignees, ** they paying for the goods as per charter- 
party/' does not make the consignees liable to pay demur- 
rage, stipulated for in charter*party, which demurrage had 
been incurred for detention of the ship in the port of loading 
before the bill of lading was signed ; and the acceptanoe of 
the goods under that bill of lading, accompanied by a denial 
of liability, is no evidence of a contract to pay such demur- 
rage: {Smithi. Skvekutg^ Q. B., May 2, 1855, affirmed in 
£z. Ch., Nov. 13, 1855; 3 C. L. R. 1000; Harrison's Digest, 
235; 5 £1. & BL 589; 2 Jur. N. S. 1135; Ex. Ch. 4 W. B. , 
Exch. pS 25; Shee*s Tenterden, 221.) 

1000. Demurrage allowed for delay in discharging a cargo 
of timW in the City Canal (South Dock) of the West India 
Docks: (77to Argo; J^raunn, dx. T. ffoare, ^, C. P., I^ip- 
pmg Gazette, Feb. 22, 1856.) 

1001. Allowed for delay in discharging a cargo of timber 
at Cardiff: (The Herman Oeorg ; ffaaek v. Batchelor, dtc, 
Xorthem Circuit, Liverpool, April 12, 1856, Shipping 
Gioette.^ 

1002. Not allowed for alleged delay in receiving coals for the 
Accessory Transit Company at Salinas Bay (Central Ame- 
rica) : (77k« Ambaaadress} Alexander v. Doune, dx.. Northern 
Circoit, Liverpool. April 12, 1856, Shipping Gazette.) 

1003. Purchaser of ship or of shares in ship subsequent 
to vessel being chartered held bound by the captain's act 
in BrttUng a claim tor demurrage at a foreign port, at an 
amount \en than was stipulated for in the charter-party: 
(Alexander v. Dmoie, C. £., May 27, 1856, Shipping Gatette; 
1 H. A N. 15); Madachlan on the Law of Merchant Ship- 
ping, 115.) 

1004. Demurrage allowed for extra days beyond the usual 
time (as proved in the case) allowed for loading a vessel 
irith salt at Liverpool : {The Elba ; Boyd v. Teoward, Liver- 
pool C. C, Nov. 5, 1856, Shipping QatetU.) 

1005. Broker liable fbr demurrage becoming due day by 
day during shipment of cargo, though stipulated that his 
liability shoald cease as soon as the cargo should be shipped : 
(27^ Embla; Peterson v. Lottinga^ Newcastle C. C., Dec. 3, 
1856, and (^B., Jan. 27, 1857, /Shipping Gazette. See 
1)0. 1010.) 

1006. Merchant held liable for demurrage on account of 
delay in discharging a cargo of coals from a vessel in 
Loadon, stipalated to be delivered at the usual rate of 
49 tons per day : {The Norval; BiUing v. Cory^ C. S. C, 
Dec 5, 1856, Shipping Gazette.) 

1007. l>emarragB held due, on a voyage to and fh>m Plcton, 
for delay through insufficiency in supply of coal, and the nnu- 
stuUy large fleet of vessels, but not for delay by vessel being 
obliged to load in turn by custom of the port Charterers' 
claim for damages on account of unreasonable delay: 
(American case; NichoU v. Tremkttt U. S. District Court, 
Boston. March 23, Shipping Gazette^ April 8, 1857.) 

1008. Collier entitled to demurrage where the consignee 
did not discharge cargo at usual rate per day, according to 
Loadon custom: {The Nestor; Wright v. Bickett, C. S. C, 
Sept 3, 1857, Skipping Gazette.) 

1009. Demurrage allowed for delay in loading coals at 
Newport: (29to WiUiam and Ann; CalUngton dte. v. Smarts 
Newport C. C, Shipping Gazette, Oct 26, 1857.) 

1010. Clause in charter-party, that the liability of the con- 
signee should cease so soon as he shipped the cargo, frees 
lUmof liability for demurrage at end of voyage : {The Loufick; 
OgeUbyv. Ygletias^ C&C, Nov. 18, IS57^ Shipping Gazette. 
See No. 1O05.) 

JOll. Claim for demurrage in coal trade. Reservation 
igainst unavoidable accidents : {Pim v. Cory, &c. ; Cardiff 
C. C, Dec. 2, 1857, Shaping Gazette.) 

1012. Charterers found liable to shipowners for demurrage 
4ad detexitioii of vessel beyond the lay days in consequence 



of their refusal to receive the cargo on the ground that the 
shipment was not according to contract Bill of lading not 
produced, and captain justified in detaining goods: 
(Brichsen v.Barheorth, 6 Jur. N. S. 617, Ex.; in error, 29 Law 
Digest for 1859, 964 ; E. C, June 8, 1858 ; 32 L. T. Rep. 165 ; 
28 L.|J. 229, Ex. ; Maclachlan on the Law of Merchant Sbip- 
pfaig, 380.) *., . 

1013. Construction of charter-party. Claim to have cargo 
of salt delivered in the customary time for discharge of a 
cargo of fruit rejected : (JET. 0. Frutnant <£«., v. A cargo of 
eaU, U.& Circuit Ck>nrt, New York, Oct 6, 1858, Shipping 
Gazette, Ofit. 20.) 

1013 a. Detent ion prior to sailing' £rom Genoa. Meaning 
of the term "vo^ftge,** as used In a charter-party with 
reference to claims for demurrage : {Vcdente v. A. GiXM andt 
Sons, 33 L. T. Rep. 146, CL B., May 4, 1859 ; 28 L. J. 229, 
C. P. ; Maclachlan on the Law t>f Merchant Shipping, 446.) 

DEREUOT. 

1014. Salvage of a derelict . wfts generally rewarded by 
half or two-thirds of the value of property saved where no 
owners appeared : (Dictum of Sir J(^n Nichol, In 2%« Albiont 
A. C, April 18, 1837, Shipping Gazette ; 3 Hagg.) 

1015. Derelict taken possession of as a droit of Admiralty, 
but owners afterwards appearing, claim on the part of the< 
Chrown abandoned. A moiety of the proceeds, after deduct- 
ing certain expenses, awarded to salvors : {TIte Tioee Ge^ 
broedere, A. C, Feb^ 17, 1838, 3 Hagg. 430 ; Pritchard's- 
Digest, 382. See Digest of Salvage Awards, 36d.) 

1016. A vessel ashore is not a derelict but a wreck. A 
derelict is a vessel found at sea: {The Sopfiie, A. C.^ 
March 10, 1841, Sltipping Gazette.) A vessel on the North 
Sand held not to be a derelict. There was still the animus 
recuperandi, the intention of recovering the property: (2%e 
Attas, A. C, Nov. 26, 1861, 5 L. T. Rep. N. & 434.) 

1017. The fact of a master quitting his vessel at anchor 
off a harbour and going ashore with the aid of salvors on 
account of apprehended danger, but with the intent o^ 
going back to recover the vessel, held not to constitute her 
a derelict: {The Mary, A. C, March 12, 1841, Shaping 
Gazette.) 

1018. A vessel abandoned by her crew when in poril ia 
the river Wear, and which drifted out to sea, was held 
not to be a derelict : {The Fenioick, A. C, July 16, 1841,. 
Sftipping Gazette.) 

1019. A vessel abandoned by her crew, as she was stranded 
and their lives were in danger, held not to be a derelict : 
{The St. PeUrsburg, A.C., May 5, 1843, Shipping Gazette), 

1020. Practice of Admiralty Court as to amount awarded 
in cases of derelict, where the value of the property saved 
is large, and where it is small in amount: {The Sarah 
Bell, A. C, May 24, 1845; Notes of Cases, 146. See Digest of 
Salvage Awards, 379.) 

A vessel is to be considered a derelict when the master 
and crew abandon her without the intention of returning : 
(see No. 1024; and The St. Petersburg, A. C, May 5, 1843, 
Shipping Gazette.) 

Salvage of a derelict is in many respects governed by the 
same principles as ordinary salvage cases, but a greater 
award is always made: {The Sarah Bell, A. C, May 24, 
1845; 4 Notes of Cases, 146, 147; Pritchard*s Digest, 330.) 

1021. A vessel sunk in a particular spot, known to those 
concerned, is not a derelict ; the owners and underwriters 
have a right to employ what mea&s they choose to recover 
the property. Claim for salvage in a case of the kind 
rejected, on the ground of gross misconduct on the part of 
the salvors: {The Barefoot, ^ C, Aug. 7, 1850, 14 Jur. 841 ; 
Shoe's Tenterden, 489.) 

1022. A ship having broken up, and her cargo washing 
out, the master being on the spot, the property is C3n- 
sidered to be in his possession, and not derelict ; bat any 
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part of the cargo driftiog otit to Mft may become derelicT: 
(The SamvO, A. C, April 17, 1851 ; 15 Jar. 407. ) 

1023. The mere temporuyebandonment of a ahip at the 
instant of collision is nerer held to constitute a derelict : 
(General obsenratlons bj Dr. Lnahington on the subject 
The Pkkwkk, A. C, June 9, 185S, 16 Jar. 669; Shoe's 
Tenterden, 489. See Digest of Salrage Awards, 895.) 

10S4. According to the strict legal definition, a ship Is 
held to be a derellet if the master and crew abandon her 
without any hope of returning to her : {The LivingslmH, 

A. C, June 30, 1853, Shipping Oatettt, See No. 1020.) 

1025. A ship at anchor abandoned by the craw, who at- 
tempted to come on shore and were drowned, Jield to be a 
derelict: {The MmervOt A. C, liarcfa 27, 1854 ; 2 X. A A. 

B. 273.) : 

1 025 a. Amoiety of the Talue of property saTodi^portioned 
among the salvors. Case relatire to subsequent assistanoe. 
Sights of principal salrors: (The l^eri, 2 Hag. 165; Har- 
rison's Digested Index, 1880 ; Maclachlai on the Law of 
Merchant Shipping, 529.) 

1025 b. A moiety awarded after deduction of costs and ex- 
penses, Including charges of agent, who hired men to assist, 
And who was not entitled to claim as salvor : (The BrUmmiat 
3 Hag. 153 : Harrison's Digested Index, 1839 ; The COmmUa, 
3 Hag. 428; Harrison's Digested Index, 1839; The WaU, 
A. C, 9 Rob. 70; Marlachlan on the Law of Merchant 
Shipping, 528.) 

1025 c. The whole valtte awarded in a case where it was 
▼ery small and no owner appearing: (The WiUiam HatnO" 
IM, 3 Hag. 368; Harrison's Digested Index, 1839) 

1026L In sslTsge cases of derelict ships, the rule of giving 
a moiety is now abandoned. The reward is spporttoned ac- 
cording to the merits of the case ; reasons for giving a 
greater reward than In ordinary cases of salvage: (l%e 
PamUt, A. C, April 30, 1851 ; The Minerva, A. C, March 
27, 1854; 2 E. Js A. R. 271. See Digest of Salvage Awards, 
398.) A moiety given to cover salvage, salyors* expenses, 
mooring ship, and costs: (7^ iS. Jk. J/Ob, A. O, July 28, 
1860; 3 L. T. Rep. N. & 513.) 

1027. The mere quitting of a ship or of a cargo to procure 
aid firom shore, or with an intention to return, is not such 
an abandonment as to constitute a derelict : (ITie Ckarieea, 
Admhralty Cinque Porta, Aug. 2, 1855; TheB4>b Rof, Vice 
A. a, Calcutta, Feb. 16, 1855, Shipping GauUe.) 

1028. Another case Ulustratlva of the same point : (The 
Coromandelt A.C., Feb. 27, 1857, Shipping Gautte ; Swabey.) 

DESERTION. 

1029. Mate permanently leaving the ressel, the day after 
her arrival, without leave, and before any part of her cargo 
was discharged, held by Coleridge, J. to be desertion. 
MaedonaUd v. Jopling, Northern Circuit, Newcastle, Feb. 
26, 1838. And under 5 & 6 Will 4, c. 19, held by the Coart 
that such desertion worked a forfeiture of one month's 
wages : (Same case, C. E., June 8, 1838; 4 M. fc W. 285, 
referred to in Shoe's Tenterden, 475-477 ; see also Mac- 
lachlan on the Law of Merchant Shipping 218.) , 

1030L Seamen could not be both imprisoned and subjected 
to forfeiture ot wages for desertion under 5 dE 6 Will. 4, 
e. \% sects. 6 and 9. What the offence of desertion consists 
in : (The Westmoreland^ A. C, Jan. 21, and 4th May 1841 ; 
see I Sob. 216; Madachlan on the Law of Merchant 
Shipping, 216.) 

1031. Construction of 5 A 6 Will. 4, c 19. Seaman quit- 
ting a vessel for two days on her arrival at Cork, under 
circumstances which showed an tntentlon to return, held not 
to be absolute desertion so aa to subject him to forfeiture of 
wages: (The Too Sisten, A. C, Aug. 2, 1843; 2 W. Rob. 
125-137 ; 7 Jur. 861 ; Pritchard's Digest, 489, 491 ; Mao- 
lachlaa on the Law of Merchant Shipping, 216.) 

1032. A seaman leaving a ship where he had been used 



wiUi great and unreasonable cruelty, and being apprehen- 
sive of Its repetition: held not to be a desertion: (The 
Yeomanf Kdward or Ediearde r. IWeAHdt, Q. B., June S3, 
1854; 2G.L.R. 1605; 4 E. A a 59 ; MaclachUn on the Uv 
of Merchant Shipping, 217.) 

1033. A seaman leaving a ship while abroad by pennu- 
slon of a person who he reasonably thought had authority to 
permit him to leave: held not to be desertion : (The Can- 
dace and The Yeoman; Edmarde ▼. SVevaUcit, Q. B., May 12, 
im, Shipping (kuette.) 

1034. Mate of a Teasel held entitled toleave her on aocoont 
of her nnseaworthy condition, and penalty for desertion not 
recoverable ftom the person who had become security for 
his serving on board: (2^ ElUreUe; Danideon r. Ttdhmier, 
Northern Cirenlt, Liverpool, Aug. 27, 1855, Shippiitf 
OateUe.) 

DESERTION (eanHnmed.) 

1085. By the general rule of maritime law, the deserting 
a vessel and not returning to her works a forfeiture of tU 
wages earned during the voyage. But the court may miti- 
gate the penalty, on account of palliating circumstancet: 
(American case: The B, R. G^ffUfrd v. The L. KoOedt, 
District Court of U.& for Msasaehnaetta, Jan. 1856. 9 M. 
L. R. 21.) 

1086. A seaman having leave ofabeence till the evening 
of Saturday did not return, but shipped on board a vessel of 
war on the fbUowtng Monday. Held, that he was not guilty 
of desertion so as to forfeit his wagea: (flke If or CUmi; 
Farmer v. Oxleg, Liverpool C C, March 8, 1856^ Shipping 
GaeeUe.) 

DETENTION OF SHIP. 

(See » Freight.**) 

1037. Claim of damages fbr detentisa beyond lay days and" 
days of demurrage: (0<Uknea]f v. Jadtum, S Scott N.R. 753 ; 
3 M A Or. 960, in error; Harrison's Digested Index, 1842 ; 
Madachlan on the Law of Merchant Shipping, 450.) 

1037 a. Assignees of bill of lading held not liable In damages 
(br detention of ahip, in consequence of refusal of condgnee 
to pay the freight until the whole cargo was delivered : 
(Moaer V. Fowi^, E.C., Nov. 26 or Dec 6, 1853.) 

INoie bjf the eompiler.—ThB decision of the Ck>uTt of Q.B 
(3 W. S. 421, Q. B.) holding the as^gnee liable in damaf^ 
for the ship's detention is noticed in Shoe's Tenterden 2il, 
but that decision was reversed by the Ex. Ch. on ?6th Nor. 
or 5th Dec 1 855 : ( Weeklp Reporter, 1 49 ; Madachlan on tbe 
Law of Merchant Shipping, 369, note.) See No. 893 hereol] i 

DETENTION OF GOODS. 

1038. Steam shipping company held liable in damages (or 
delay in forwarding goods to China. If the delay had bees 
caused by the Government taking some of the steamers of 
the line for national purposes, that might have eseaNl 
tliem: (Lemon v. PenbmUar and OrknUd Steam ITarigatiw 
Company, Supreme Court, Hong Kong, April 5 ; Shippiv 
Gaeette, Jnne 4, 1856.) 

DEVIATION (CASES AS TO). 

BOTTOMET, 1039. 

CirTAiM's Ephcts, 1044. 

CHAXTXa-PAXTT, 1040. 

iNSOXAMcn, 1041 to 1044 a. 

Salvage— Assormo Ships nr DnnBss, 1045 to 1051 

(and see 1043). 
Shipowhxbs' Liaulttt, 1055 (and aee 1040). 

TaAMSHIPKIKT, 1042. 

BOTTOmT. 

1039. If a vessel puts into a convenient port to repair 
damages, a bottomry bondholder cannot arrest her there. 
But if a master fraudulently determines not to proceed to* 
the ship's destination, the bond becomeidne: (The Armor 
dOh, A. C, Jane 17, 1841 ; Shying (kmeUe.) 
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Chastee>Pabtt— Sbipowmsm* Lubilitt. 

1040. Deviation under a charter-party; rerdict againat 
ahipowner for danagea on aocoant of lUl in the markefe 
price of gooda through the delay in a Toyage from London 
to Waterford: {Dmudak r. Smith, Jtc, C. P., Jane 28, 
1837, Shipping QautU.) 

ImUBAMCB. 

1041. Under an African Toyage policy which gave a Teasel 
leare to act aa a tender to other ships in the same employ, 
eontaining also an extenaiTe liberty to toach and stay, the 
reeael being naed for seven montha aa a warehonae on the 
eaas^ and having made a voyage to Gameroons with the 
cargo of one of the oil ahipa which had gone aahore at the 
iMur of the Benin river, held to be a deviation, and policy of 
insurance void : (iTamtitom ^. ▼. aheddott. Northern Circuit, 
LiverpoQl, Aug. 3, 1837 ; ditto, Jadgment affirmed, C. E., Nov. 
8, 1837; SM. «fe W.49; Arnonld, 430; PhUUpa, 1002.) 

1049. Gooda shipped at Penang for Canton, and insured 
to a port in the Chinese seas, with leave to tranship, &a 
SUp damaged, and on arrival at Hong Kong (tlien in a state 
of siege by the British forces), goods were transhipped there 
fofc" the purpose of going forward, when practicable, on 
iMMrd another vessel called the James Laing, which was 
afterwsrda lost; policy held to attach to the goods in the 
odiervesad, and no deviation : (Otiversm, Ac, v. Brighimtm, 
4&, Q. B.. April 24, 1846; 8 Q. B. 781; Amonld,492; 
Phimpa,963.) 

1043. Verdict for total loss of freight, where the ship had 
taken in tow another vessel in distress, afterwards became a 
wreck and the cargo was destroyed. Question aa to con- 
cealment also: (J. a Kearney r. Stmderland Marine Insu- 
rance Company, County Circuit, Duriiam, March 6, 1850, 
Skipping 0euette; certain technical objections to this action 
orerroled, Q. fi.. May 2, 1851 ; 15 Jor. 1006.) 

1044. Policy on Captatns* Ejects, Voyage described in 
policy of insurance on a chronometer and other "goods'* 
belonging to the master of the ship as follows: "at and 
fi-om Uverpool to Cardiff, whilst there, and thence to all or 
any part or parts, place or placea, islanda or settlements on 
the west coast of America, in the Pacific and the seas adja- 
cent, particularly Acapulco and Panama on the outward 
▼oyage, and the Cbincha lalanda on the homeward voyage, 
backward and forward, or forward and backward, in any 
order or sncceasion, during the vessers stay, trading, dis- 
charging and loading there, and thence back to a port or 
ports of call and discharge in the United Kingdom." The 
vessel sailed on the homeward voyage, but after being at 
sea a day or two sprung a leak, and was compelled to return 
to Callao, where it became necessary to discharge the 
cargo. The cargo was sold for less than the cost of dis- 
charging it, the vessel repaired, and the ship returned to 
tbe Chincha Islands for another cargo of guano, with which 
she proceeded homeward. Held to be a deviation. The 
ship had no right, under the clause " backwards and for- 
wards,** &c.f to return for another cargo after having shipped 
a cargo and commenced the homeward voyage : (Bums v. 
Holmwood, Q. B., April 21, 1856, 9 M. L. R. 163; 27 L. T. 
Sep. 66.) 

1044 a. With regard to a question of deviation by undue 
delay at the port of Bombay, Tindal, C.J. toll a jury that if 
there waa any wilful remaining, there was a deviation ; what 
constitutes a wilful remaining defined : {The Broxboume- 
hwnry; PhiSips and Tiplady v. Young, Feb. 24, 1844, Shipping 
d^Mzeti*,} 

Salyaos— AssisTXNQ Sbips in Disraiss. 
(See also No. 1043) 

1045. Sir John NIchol is reported to have said, bethought 
that the captain (a part owner), by deviating to render sal- 
TBge assistance to a vessel in distress, had run the risk of 
InTalidating his hisurance: <7^ Dtfiamw^ A, C, Juoe 7, 
1887.) 



104& But in the following case it is reported that tho- 
same Judge said, that it waa an unfounded alarm to think 
that the insurance was risked by deviation to save goods, 
and passengers from a sinking ship: (2*A« Hope^ A. a, 
Feb. 17, 1838 ; Shipping Gazette,) 

1047. Doubt expressed by the Vice-Admiralty Court 
whether the mere act of deviation to render assistance to a- 
ahip in distress, unattended by any loss, would vitiate a 
policy of insurance on cargo. The liablUty of master of 
ship for loss or damage considered with reference to this 
question. Caae cited by the court, Lawrence v. Sydebotham, 
6 East. 54 ; and see 2 Dod. 443: {The WiUtams, Vice A. C, 
Gibraltar, Oct 19, Shying Gaeette, Nov. 14, 1838. See No. 
1050.) 

1048. The question of such deviation vitUting insurance 
is not taken into consideration in awarding salvage: iThe^ 
Medora, A. C, Nov. 22, 1839, Shipping GasetU.) 

1049. But every vessel is conaidered uninsured in deter- 
mining the amount of remuneration for salvage aervioas.. 
General observations by Dr. Lnshington on the subjects 
{The Deeeron, A. C, March 6, 1841 j 1 W. Rob. 180; 
Prltchard's Digest, 390.) 

1050. On a more recent occasion Dr. Lnshington said, 
that deviation to asaist ahipa in distress might vitiate a policy^ 
of insurance, where there was riak in doing ao, and in that 
case the circumstance is not to be left entirely out of con- 
sideration. Observations as to the case of Jjowrence v. Syde- 
boiham, 6 East, 54 ; and decisions of the American courts of 
law: {The Arabian, A. C, Feb. 7, 1853; but see th» 
Jeanette, A. C, March 24 ; Shipping Gazette, March 28». 
1853; see also Nos. 1047 (tnd 1049, and MadachUm on the- 
Law of Merchant Shipping, 363.) 

N. B.— Time polidea on ateamaliipa In this country often 
contain a clause "with leave to tow and assist veasela ia 
all situational' 

1051. Deviation to save life does not vitiate policies of 
insurance in the United Statea : (American case: Butter- 
worth V. The Washington, United Statea District Court, Ne^r 
Tork, Shippmg Gazette, May 27, 1853.) 

1052. In Phillips on Insurance, 4th edit, 1027, 1028, •■ 
variety of decisions are cited to show that both in England 
and America, deviation to render assistance to vessels in 
distress does not vitiate a policy of insurance, unless it la 
merely for the purpose of saving property, or the ship is 
further detained for that purpose : (see also MacIachlAn on 
the Law of Merchant Shipping, 363, and note to 1 £. 4; A. 
R. 166.) 

1053. In one English case, where the point was not de* 
cided, the Judges inclined to think that a policy of insurance 
would not be rendered void by deviation to assist a vessel in 
distress, and such the Judge of the Admiralty Court appre* 
bended to be the law: (The Orbona, A. C, Nov. 11, 1853; 
1 £. ft A. R. 161, and note.) 

1054. Responsibility attaching to the master of a ship- 
carrying mails, if he deviate to render salvage service, ex- 
cept in case of urgent necessity : {The Martin Luffter, A.(3.^ 
Nov. 17, 1857, Shipping Gazette.) 

SUPOWimS* LlABILITT. 

1055. Shipowner held liable for cost of flresh insurance os* 
cargo of wine, on account of the ship deviating : (79ks Ju»-- 
tina; Barrett, dx. v. Johnson, before the Lord Chief Baron 
and a Jury, a £., Feb. 17, 1848, Sinpping Gazette.) 

DISCHARGING CARGO. 

1056. Discharging and reshlpping cargo at an iirtermo- 
diate port to repair damage to aliip by stress of weather* 
gives a claim to general average contribution: {HaU r. 
Jansen, Q. B., Jan 24, 1855 ; 3 C. L. R. 742 ; 4 £0. A BL 500; 
24 L. J. 97, a B.) 

1057. Costom ftt UverpooU— Case relative to •Ueged ligbt 
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of ptfUeft to whom goods are to be delivered to reqaire 
▼easel to be removed from dock to dock : {The HemrieUa ; 
WaUofM ▼. HoKfffum, Ax., Liverpool, C. C, Jan. II, 18&6, 
SMpping Gazette.) 

DISCOUNT. 

{See "SalTage/') 

1058. Held that, under an ordinary bill of lading granted 
for goods from Alexandria, ** freight to be paid on dellYery,** 
the indorsees of the bill of lading were entitled to deduct 
three months* discount for cash, a usage to that effect being 
prored: {Jarvis ▼. Raihbone, Liverpool Court of Passage, 
Feb. 10, 1853, Skipping Oaxette.) 

1059. Indorsee of bill of lading held entitled to deduct 
three months* discount from freight of goods from New 
Orleans^ proof being given of a usage in Liverpool to deduct 
such discount from freight of goods from certain ports in the 
Southern States of North America: {The Courier; Brawn v. 
Byrne, Q. B., Kay 27 and June 15, 1854 ; 2 C L. R. 1699; 
3 W. R. 471, Q. B., cited In Shoe's Tenterden, 195; Uac- 
lachlan on the Law of Merchant Shipping, 444.) 

DISOBEDIENCE OF SEAMEN, RIGHT OF MASTER 

TO PUNISH FOR. 

106a What will Justify a master in putting a seaman in 
irons: {Carnaghan v. Davidson, Q. B., Dec. 18, 1852, Ship- 
ping Gautte.) 

1061. The master has no authority to inflict punishment, 
except what the exigencies of any occasion demand: 
(/Savorp v. BumeU, Q. B., May 26, 1854, Shipping Gazette.) 

DISSOLUTION OF CONTRACT. 

{See ** Charter Party,** 467, 468 and 482.) 

1061 a. Dissolntion of contract of affreightment by war : 
{Heidr. Ecskins, Q. B., June 2, 1855; 3 C. L. R. 1178.) 

DISTRESS. 

1062. A ship held to be in distress, those on board being 
ignorant of the locality and proceeding in a course which 
might lead to imminent danger, but the ship not at all 
damaged: {The Dygden, A. C, July 21, 1841, Shipping 
Gazette.) 

DIVIDENDS. 

1063. Dividends being declared out of the capital, instead 
of out of the profits, of a public company, in order to raise 
the price of shares, render those doing so liable to be pro- 
secuted for conspiracy. Case relative to Marine Insurance 
Company, Lord Brongham and Lord Campbell in Bums v. 
PenneO, H. of L., July 17, 1849 ; H. L. Cases, 497; Har- 
rison's Digest. 

DOCK COMPANY. 

{See " Dock Trustees.") 

1064. St Eatherine*8 Dock Company held to have, by 
6 WiU. 4, c. 31, s. 17, a lien on goods in their possession for 
payment of dock rates left unpaid on other goods no longer 
remaining in their possession: {Green v. St. Katherine's 
Dock Company, Q. B., Feb. 25, 1847; 13 Jar. 1116; 19 L. J. 
53, Q. B. ; Harrison's Digest, 2949.) 

1065. Dock company held liable for damage by giving 
ship an improper berth: {Tfie Five Sisters; Goodyer v. 
Uandly Raiboay and Dock Company, South Wales Circuit, 
Carmarthen, July 22, 1851, Shipping Gazette.) 

1066. In an action for demurrage consequent on the dock 
master removing the vessel from her berth to make room 
for another, held that, as the dock master was made by the 
Dock Act of Parliament an independent functionary, and 
as the company was not in any way cognisant of his acts, 
the action onght to have been brought against the dock 
master and not against the company. General rule on this 
point explained : {Brown v. Newport Dock Company, Q. B., 
Jan. 22, 1857, Shipping Gazette.) 

1067. Verdict against a dock company for damage done 



to a ship when trying her with water in dock, through neg- 
ligence of the company's servant in not being at his post to 
regulate the sluices: {Bardie v. Sunderland Dock Company^ 
Northern .Orcuit, Durham, March 5, \Wi, Shipping Gazette.) 

1068. London Dock Company held liable in costs of ob- 
tidning injanction to restrain delivery of cargo, except ou» 
an order of delivery signed by the person who deposited 
the goods, or some one acting for him: {Wright v. London 
Dock Company, Y. Ch. C, April 28, I85S, Shipping Gaxette.)- 

DOCK DUES. 

1069. Dock dues not allowed as a cWm at the instance of 
shipwrights who had repaired a ship, while detaining her to 
enforce their lien as material men. Distinction drawn be- 
tween this case and continued rent charged by a wharfinger 
while detaining goods for rent Cases cited by Mr. Bovilt 
and Mr. Honyman, Judson ▼. EUeradge, 1 C. A M. 743; 
Seai/e v. Morgan, 4 M ft W. 270, 283 ; Chase v. Wentmore, . 

5 M. dE a 185: {The ship British Empire; British Empire 
Shipping Company v. Soames, Q. B., May 4 and 26, 1858 ; 32: 
L. T. 340, Q. p.; in error. 28 L. J. 220; 5 Jnr. N. S. 075; 
Weekly Reporter, 600.) Judgment affirmed by H. of L. 
(before Lords Chelmsford, Cranworth and Wensleydale> 
May 22, 1860 ; 2 L T. Rep. N. & 517.) 

1070. Construction of 6 Geo. 4, c. 187, giving certalu 
powers to trustees of Liverpool Docks in regard to payment 
of rates or duties : {Faulkner and others v. Mersey Dock and 
Barbour Board, Liverpool C. C July 13, 1858, Shaping- 
Gazette.) 

DOCK TRUSTEES. 

{See "Dock Company.'*) 

1071. The trustees of the Bute Docks held liable in com- 
pensation for losses in a timber merchant's business, be- 
cause of there not being the necessary requirements at thr 
public wharf for vessels uring the port : {Batehdor Brothers 
V. The TVvstees of The Marquis of Bute, Cardiff C. C, Dec. 20, 
1856, Shipping Gazette.) 

1072. Held, that the trustees of the Liverpool Docks were- 
liable in an action for damage tb cargo of guano by ship^ 
striking on a bank of mud at dock entrance, it being a 
breach of duty to keep dock open for use of every one wha 
chose to pay the tolls, when they knew that it could not b» 
navigated without danger. Statutes 54 Geo. 3, c. 143; G 
Geo. 4, c. 187; 7 & 6 Vict c. 80: (The Sierra Nevada i 
Gibbs and others v. Trustees of the Lioerpool Docks, E. C, 
Skipping Gazette, March 5, 1858, reversing the Judgment of 
the Court of Ex., Nor. 10, 1856; Weekly Reporter, 74; see- 
Metcdlfe v. Betherington, Ex. Ch., May 14, 1860; 2 L T. 
Rep. N. 8. 806.) 

1073. Verdict against the trustees of the Liverpool Docks 
for damage to cargo of guano by an accident to ship striking- 
and becoming imbedded In mud, which had been improperly 
allowed to accumulate in one of the docka Opinions of the- 
judges of Exchequer commented upon by Martin, B., hold- 
ing the Liverpool Dock Trustees bound to give proper 
accommodation to ships, or bear the consequences : {The 
Sierra Nevada; Gibbs, Ac v. The nnutees of The Liverpool' 
Docks, Northern Circuit, Liverpool, Sept. 1, 1858.) Rule- 
nisi granted C. K, Nov. 6 and 8, 1858. Held, that there was' 
no misdirection, and that the verdict was good : (28 L. J. 
57, Ex. ; Law Digest for 1859, 565; see also PenhaUow, Ac, 
V. Mersey Docks and Barbour Board, Jury trial, C. £., 
Shipping Gazette, Dec. 9, 1859, affirmed by the Ex. Ch.» 
Feb. 5, May 14 and June 18, 18G1 ; 5 L. T. Rep. N. S. 112 ; 
1 Maritime Law Cases, 138; and Thompson, Ac. v. North'-- 
Eastern Railway Company, Q. B., Nov. 26, I860 ; 3 L. T. 
Rep. N. S. 618 ; 1 Maritime Law Cases, 18 ; referring to the 
Lancashire Canal Company v. Pamaby, 1 1 Ad. & EIL ; and 
Clayards v. Dethick, 12 Q. B; 439.) 

DOCK WARRANTa 
1073 a. Cases relative to dock warrants : {PhilUpsj.Buth^ 

6 M. & W. 572, 1838, 1840 ; Ba^ld ▼. Phil^Ht 9 M &. W. 
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647, 1838; Close t. ffolmet, 3 M. fc R. 23, 1838; B(nueY. 
Stewart^ 4 M. & G. 295 ; 5 Soott, N. R. 1, 1843.) 

DOCUMENTS. 

1074, Inq>ectiOB of documents from which a ahipwright's 
account for wages and materials and Joiners* work were made 
oat, refosed to be ordered by the court : (BrUith Empire STktj?- 
pinff Ccmpany y. Soamee^ Q. B., April 17, 1857 ; Weekly 
Reporter, 489.) 

1074 a. In an action by the consignees of the cargo for 
damage to it by sea-water through the alleged unseaworthy 
condition of the ship, inspection of shipwright's bill ordered 
at request of consignees, to show whether the ship was sea- 
worthy or not: {DanUU v. Bond^ C. B., Jan. 15, 1861; 3 
L. T. Kep. N. S. 701.) 

DOMICIL. 

1^5. A Honoyerian subject acting as the Hanoyerian 
consul at Riga, and domiciled there many years, must be 
taken to be a Russian, in a question as to condemnation of 
a ship daring war. Question as to alleged purchase of ship 
by a neutral daring the war with Russia: iThe Johanna 
EmOie or J?mtfta, A. a, June 30, 18^)4, SMpping QazeUe.) 

1076. Doyer and Ramsgate dues held to be included in 
the term **port charges as customary*' in a clause in a 
charter-party for payment of freight: {Hope y. Bate/ulor 
Brothtre, Cfffdiif, G. C, Shipping Oaxette, March 17, 1858.) 

DROITS OF ADMIRALTY AND RIGHTS OF 
LORDS OF MANORS. 

1077. "Property found below low- water mark could not 
belong to the lord of the manor." 

1078. ''The Crown had Jurisdiction in property super 
•Hum mare found below the high and low- water Inark." 
What constitutes ''loreckum maris'* defined: (Rex y. 
Two Casks of Tallow, A. C, before Sir John Nichol, May 10, 
1837 ; 3 Hagg. 294 ; Pritchard's Digest, 149. See No. 1080.) 

1079. Proceeds of certain property taken from conyicted 
pirates, dollars fo und on board the piratical yessel and the 
ownership not known, held to be droits of Admiralty. Con- 
struction of grants to Lord High Admiral by 37 £dw. 3, 
St a, cap. 13: {The Panda, A. C, Aug. 3, 1843, andNoy. 14, 
1843 ; 1 Rob. 433, or 433, 437 ; Pritchard's Digest, 388, 
389.) 

1080. Definition of wreekum maris. Claims of lord of 
manor and jurisdiction of Admiralty Court : (The PauUne, 
A. C, March 8, 1845; 9 Jur. 386 ; 3 W. Rob. 358 ; 3 Notes 
of Cases, 616 ; Pritchard's Digest, 513. See No. 1078.) 

DUNNAGE. 

1081. Shipowner held liable Ibr damage to sugar firom 
Barbadoes through insufficient dunnage. It was alleged to 
be the duty of the captain at Barbadoes to see that there 
was sufBcient dunnage supplied for stowing the cargo : (The 
Oredan; Boyd y. JSeyn, Antrim Record Court, Jury trial, 
before Monahan, C. J., Shippmg OazeUej Aug. 8, 1855.) 

DUTCH LAW. 

1083. Alleged that adyances for necessaries fbr a ship 
might by the law of Holland be recovered as against the 
ship: (The LocMd, A. C, Feb 21, 1843, Shipping OasetUt 3 
W. Rob.) 

ISAST COAST. 

1083. Eyidenoe giyen that the east coast is always under* 
stood to be between London and Peterhead; that Rams- 
gate is on the east ooa9t ; Inyerpess not: (Jn»tilding y. 
Walier, Northern Circuit, York, March 30, 1850, Shipping 
OcueUe.) 

ELECTRIC TELEGRAPH. 

1064. Reasons set forth why telegraphic messages, 
should not be giyen in eyidence : iMwe y. Lawrie, C. P. 
Feb. 17, 1853, Sh^itping Gagette,) 



1085. Electric Telegraph Company not liable in an action 
fbr damages to shipowner through loss on sale of cargo by 
mistake in an unrepeated telegram to a vessel, transmission 
of the message being subject to the usual conditions : ** The 
company will not be responsible for mistakes in the trans- 
mission of unrepeated messages, from whatever cause they 
may arise:" (fA^ Foam; McAndrew v. The Electric Tde- 
graph Company, C. P., Nov. 3, 1865, Shipping Oazette.) 

1086. Question as to damage done by a vessel to sub- 
marine cable from alleged bad seamanship in navigating the 
ship : (The Spirit of the Age ; The Submarine Telegraph Com" 
pony v. Gibh, Q. B., June 14, 1858, Shipping Oazette.) 

EMIGRANT SHIP [PASSENGER SHIP]. 
EMIGRATION OFFICER. 

1087. Right of emigration ofBcer under the Passengers 
Act J 853, to withhold certificate fi*om a passenger ship oyer- 
laden: (2^ MUUades; Steel y. Schomberg, Q. B., Feb. 9, 
1855 ; 8 C. L. Rep. 303. See Passengers Act 1855, s. 39.) 

ENEMT. 

1088. A Hanoverian domiciled in Riga, held to be a 
Russian, and therefore an alien enemy during the war with 
Russia, in a case respecting the condemnation of a Russian 
yessel which had been purchased by him: (The Joanna 
EmUie, or Emilia, A. C, June 30, 1854^ Shipping Gatette.) 

1089. An alien enemy is not entitled to sue In any court 
of this country unless the privilege is given him by order of 
council or otherwise. Amendment of dalm. Cases cited 
and commented upon by Sir H. Harding and Dr. Phillimore : 
The Phoenix, 1 E. & A. C. 307; 7^ Vrouw, 1 C. Rob. 169; 
The Hoop, 1 C. Rob. 301 ; The Troya, A. C., July 31, 1854 
1 £. & A. R. 343. See lOSl a. 

1090. Commission to examine witnesses residing in a 
hostile cor:ntry, in an action for breach of charter-party re- 
fused : {Barriek v. Buba, C. P., June 7, 1R55, 3 C. L. R. 931.) 

1091. AH trading with an enemy is illegal. The prize 
law cannot be qualified by anything done by the Commis- 
sioners of Customs: (The N^tune, A. C, Nov. 30, 1855, 
Shipping Gazette.) 

1091 a. An enemy has no right to appear as a claimant in 
a prise court, save by the express authority of the Crown. 
Practice of the court in regard to mode of claiming ex- 
plained : (The Pane^a Braponiotisa and The Hariklia, A. C, 
Feb. 6, 1856, Shipping Gazette. See 1089.) 

ENGINEER. 

1093. Claim of engineer and firemen for percentage on 
coals shipped at foreign ports not sustained, a release having 
been given upon settlement of their wages in terms of tect. 
98 of 13 & 14 Vict c. 93 : (Jennings y. General Screw Sh^ 
Company, Secondaries Court, Guildhall, Oct 1, 1853, Ship- 
ping Gazette.) 

1093. Compensation granted for improper dismissal of an 
engineer, 201. : (Clement v. A/Hean Steam Shipping Com- 
pony, C. S. C, Dec. 1853, Shipping Gazette.)^ 

1094. Damages awarded against engineer fbr non-com- 
pletion of two steam colliers contracted for : (27k« Union 
Steam Cottier Company y. Humphrey, C. E., Feb. 33, 1856, 
Shipping Gazette.) 

ESTIMATE. 

Estimate of repairs (less one-thhrd new f6r old) where a 
constmcttve total loss of ship not admitted, the ship having 
been fold. See 6 and 901 a. 

EVIDENCE, 
(fltes "Admiralty <3ourt," "Collision.") 

1095. Introduction of additional eyidenoe is admitted in 
an appeal to the Admiralty Court, aocording to provisIonB of 
1 is 3 Gea 4, c. 71, where it is necessary to elucidate the 
truth; (The Thomas Wood, A.C., Jan. 32, 1889; 1 W. Rob. 
18; Shea's Tenterden, 608.) 
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1096. Obienratlons by Dr. Loshlngton In regard to the 
pr^odidal efltet whieh coatnidletory tettimcmy bit upon 
the evideiiM of a ivltneoi: (1^ BrUUh DomMoii, A.C 
Much 19, 1841, BMppHv Oeuette,) 

1097. It being impoasible to measare dUtanoes with any- 
thing like abtolnte precision at night, the eoort does not 
bind the witnesees to precise words in regard to sach par- 
ticolars: (The Shannon, A. 0., Not. 4, 1849; 1 W. Rob. 468 ; 
Pritchard*s Digest, 506.) 

1097 a. When Lloyd's Shipping List is admissible 
eridence against underwriters: (Maeintash r. Mamhatt^ 
12 L. i., N. S., 887; 11 Mees. A Wels. 116; Exch. 1648.) 

1098. Letters from master of a vessel or other person em- 
ployed by a solicitor to collect OTidenoe abroad relative to 
the ship are confldential oommnnlcatlons not liable to be 
recovered by a bill of discovery : {SttOi v. Stwart, V. Ch. C, 
Jaly 83, 1843; Skipping Cfcuette; Jadgment affirmed Gh. C, 
Nov. 14, 1844, Harrison's Digest, 1648; 13 Sim. 633.) 

1099. Evidence of a part-owner admitted in an action for 
breach of charter-party : {Atkinton^ Jtc v. Fonter^ Liverpool 
AflSlns, April 2, 1848, a/ripping Oateti$.) 

1100. A party who it was shown was to share the com- 
mission with the plaintiff in an action Institnted for Its 
recovery, held to be admissible as a witness on behalf of the 
plaintiff, as his position did not come within Lord I>enman's 
Act; (HiU ▼. KOeking, & P., Jane 8, 1846, SMpping OatetU, 
8C.B.) 

1101. Obaervatlons of the Judicial Committee of Privy 
Council upon negative evidence : (TTke Iron Duke, J. C. P. C, 
June 18, 1846, Shipping Gatette. See Nos. 1108 A U04.) 

1102. Indorsements on ship's articles inadmissible as evi- 
dence of the ports to which a vessel went: {The JntUna; 
Borrett v. Johnson^ C. E., Feb. 17, 1848, Shipping OaxtUe.) 

1108. Affirmative always to be believed in preference to 
negative evidence, unless circumstances render the alleged 
circumstances impossible: {The OlenaUfjftit A. C, June 20, 
1849, Shipping OaxeUe.) 

1104. Affirmative evidence has greater weight than nega- 
tive evidence: {The Ann v. The Batavitr^ A. C, May 20, 
1864, Shipping OateUe,) 

1 106. The Admiralty Court, in questions of blockade or 
prise, receives all evidence that is tendered, and does not 
entertain otjections to its admissibility : {The FrancUka^ 
A. C, Jan. 27, 1866, 2 E. ft A. R. 143.) 

1106. As to admission of secondary evidence in a case 
where a charteir-party was lost, and the copy of it not 
stamped : {The BmiHe; Clotnuukuc v. Oarrol, C. P., Dee. 18, 
1856, and May 7, 1866; 18 C. B. 86 ; Maelachlan oa theLaw 
of Merchant Shipping, 82Q.) 

1107. The Admiralty Court acts upon the rule established 
by the H. of L., that wlien evidence pertinent to the issue 
is rejected there must be a new trial : {The Fenix t. The 
Mobile^ A.G., Jan. 8, 1866, Sh^^g Oaeette,) 

1108. Question as to admission of ** releasing witnesses '* 
in claims for Joint capture. What is meant by being in sight 
Cases eommented on : 27ke Mtianie, 2 Dod. 123 ; The Oalen, 
2 Dod. 19 ; The Sodedade Fdie, 2 W. Rob. 166 : (The Bnuil, 
A. C, Feb. 28, 1856 ; W. Rep. 376.) 

1 109. A mere difference of opinion as to time would not 
throw discredit on the evidence of a witness in a caae of 
collision : {The Ide v. I9ie Kron Prine Ernst Angmte, A. C, 
April 1, 1866, Sh^oping Gazette,) 

1110. Evidence of witnesses whose story must be false or 
true preferred to that of witnesses who may be mistaken, 
where the evidence is conflicting : {The Hind v. The Jffvcm- 
jfeMimot, A. a, March 1, 1868, Skfppkng OoMtte,) 

EXCHANGE. 

nil. ** Wherever a debt is made payable In one country 
"•ud it is afterwards sued for in another country, the credi- 



tor is entitled to receive the fall sum neceoary to replAoa 
the money in the country where it ought to have been paid, 
with interest for the delay." Advances having been made at 
Massachusetts on goods sent to Trieste, the proceeds of which 
did not Ailly lelmbQrse the amount, the balance should be 
properly due and payable in Massachusetts. Plalntiflii held 
entitled ottiy to the balance due at the par of exchange r 
(American eases Grants dfc v. ffealv, U. S. CIreoit Courtr 
belbre Judge Story, quoted flrom the Bos0n (U.S.) ildwrliitr, 
ia Shipping GaMette,Ang. 9, 1889.) 

EXTRA FREIGHT. 

1111 a. Iron rails were insured for and valued at 4500/., 
** free from particular average unless the ship be stranded, 
sunk, or burnt." The freight was prepaid and included in that 
value, though not spedfled. The ship was so much damaged a» 
to constitute aconstmctivetotalloss, but she wasnot stranded, 
sunk, or burnt. The Iron rails were transhipped into other 
vessels and sent on by the shippers themselves to their desti- 
nation, at an expense of 860<. Held, that this was ** an extra 
expense incurred by the shippers of the goods, in consequence 
of sea risk, whidi had frustrated the voyage of the Bombay ; " 
that It could be reeoverable only as particular average on the 
goods, and the underwriters were therefore not liable for it 
on the policy: {The Bombaif; Great Indian Peninsular RaiU 
wag Company v. Saunders^ (^ B., April 23 and 24, I860; 
4 L T. Rep. N.S. 246; Sh^iping Gasette, April 29; affirmed 
by the Ex. Ch., Feb. 3 and 8. 1862 ; 6 L. T. Rep. N.S. 897.) 

[Note 8y the (7o«Npifar.~The Ex. Ch., in affirming the Judg- 
ment of the Court of Q. B. in theabovecaseof The Great Indian 
Peninsular Railway Company v. SaiunderSi has determined 
that extra freight on goods, incurred in consequence of the 
wreck of the vessel in which they were originally shipped. 
Is particular average. The perplexity to which this Judg- 
ment has given rise, and which it will further occasion, can 
be thoroughly understood only 1^ those engaged in or con- 
versant with the business of marine insurance. 

Let us notice only one effect of the decision, in regard 
to extra freii^t Where Iron insured free ftam particolar 
average, and valued at 20001., specifically Including the 
freight wholly prepaid, is in consequence of the wredc of 
the vessel transhipped by the proprietor of the iron at 
a freight of 6002., and the iron is subsequently damaged 
by sea wat«r to the extent of 76 per cent., accord* 
ing to the practice and understanding of all concerned, 
the underwriters should pay the extra freight, 500/., by which 
a total loss of the voyage is prevented, but not the claim 
for sea damage. Giving effect, however, to this decision, 
the insurers will in such a case be liable both for the extra 
freight of 5002. as particular average, and also for the 
damage by sea water amounting to 1600/., together 20002., 
that is, tat a total loss on the policy. 

In this case of the Bombay the iron was valued in 
the policy of insurance at a certain sum, and the pre- 
paid freight was not specified as being included therein, 
although the whole flight was prepaid. It might 
therefore have been contended, whether successfully or 
not, that the underwriters had nothing whatever to do 
with the extra freight, at least if the new freight 
did not exceed the fireight originally contracted for. This 
argument, however, was not brought forward. Further, the 
Judges had not any evidence submitted to them concerning 
the invariable usage of policies on goods "free from 
average,'* paying extra or surplus freight in case of ship- 
wreck ; in other words, the excess of freight incurred for 
sending on the goods to their destinatton, beyond the freight 
originally contracted for. Neither was evidence brought 
forward of the equally unvarying use of the expression 
"particular average on goods," as bebig confined to sea 
damage, which indeed is acknowledged by Mr. Amould and 
by Mr. Benecke, in passages which were not quoted before 
the court Even the authority of Mr. Stevens, so often cited 
on such practieal points, was not adverted to^ altlioagh in 
his essay on Average, p. 237, It is mentfoned that In Hod' 
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burg V. J*eanon, being foreman of the jnry, he askod the 
Jndge (Sir Vicary Gibhs) " whether free of particular 
arerage did not mean firee from the effects of sea damage ? *' 
and the Judge answered " Certainly.*' Ever since that time 
inch has been the meaning always attached in practice to 
the term ** partienlar aTerage," and no charges at an inter- 
mediate port hare erer been excepted from a policy **free 
from particular average," bat those which directly affect 
the value of the goods, incurred for the purpose of recondi- 
tioning them, of removing or lessening the effects of sea 
damage. It is respectfully submitted that the Judgment 
ought to be received as determining the case before the 
court, bat not as settling the general question. 

In the course of the argument befbre the Ex. Gh., Feb. 3 

and 8, 1862, 6 L. T. Refx N. 8. 297, it was supposed by two 

of the Judges, and not controverted by counsel, that the 

plaintiff contended that the assured on goods free from 

particular average could recover money expended In drying 

the goods, but not any depreciation by sea damage. Bat 

expenses of drying or recondltioafng goods are never in 

practice recovered on such a policy ; they virtaally form a 

part of the sea damage. Erie, G.J. in delivering Judgment 

said, that he should construe the policy with refierence to 

the universal usage adopted. And whatever may be said 

by writers on maritime law not practically conversant with 

the business, the universal usage of so confining the term 

** particular average " to sea damage admits of no dispute 

In point of fact. Pollock, G.B. said it would be uuiuut not 

to charge the underwriters with extra freight,^if it avoided 

a oonsfcnicttve total loss, but that the difficulty arose from 

the word ** average." 

If proof had been given of the true meaning of ** partlcalar 
average,'* it leems evident that the Judgment of the court 
would have been diffisrent ; at least that the underwriters 
wonid have been held liable for the excess of 200L beyond 
the original prepaid freight] 

FENDERS. 

1112. Owner of a ship liable for damage done to another 
vessel from want of fenders : {Ckwkton v. JIbrdcy, Sunder- 
land C. a. Skipping GauiU, May 25, 1867.) 

FIRE. 

1113. Shipowners held liable as common carriers for the 
▼slue of certain indla rubber goods burnt by a flre on board 
s ship at New York. The verdict covered the value which 
the goods would have had in England: (American case, 
LatemcuM, dx. v. OrinneU, 4c, New York Superior Court, 
Skipping QatttU, May 2, 1851.) 

1114. Where a vessel on fire put into a port and employed 
a steam-tug to convey a fire-engine to her, and then to tow 
her from the offing into the harbour, 202. considered ample 
salvage: (7Ae Anm Logam, A. C, July 11, 1854, Shipping 
Cfaxette.) 

1115. Shipowner held liable for lots of eotton by ire on 
board a lighter, while employed by him in conveying the 
cotton to his ship, and not exempt firom liability under 26 
Oeo. 3, c. 86, a 2: idfarewood v. Pollack^ Q. B., April 23, 
1863, I a L. R. 78 ; I & & B. 743 ; Shoe's Tenterden, 292 ; 
constmctloii of 6th section of Admiralty Court Act 1861, 
jurisdiction in questions of the above description; Th% Iron- 
sides, A. C, MitcheU*s Maritime Beg. 8th March 1862.) 

1116. Loss of goods destroyed by fire in the Liverpool 
Docks not claimable flrom underwriters acoording to the 
" Lloyd Francais" rules: {LopeM and Ouenet y. Th4 Lkgd 
Francois, Paris Tribunal of Conuneroe, Nor. 1, 1856, Sk^ 
ping Oasetts.) 

FIBEMSN AND 8T0CSB8 

1117. On board of a iteamer oonsldered as artUoen or 

labouren In the employment of the engineer, and not as 

marlnert nnder the Merchant Shipping Act : (IFiliM) ^. ▼. 

ZuhuUi, <l B., Not. 26, 1849; 14 (^ B. 405 ; 14 Jar. 366; 

19 L. J. 49, <). & ; Hanlaon't DigMfe, 3157. 



FISHING VESSELS. 

11 18. Claim sustained for damage to smack by collision 
and loss of fish cansed thereby: (7Vk« Wanderer t. The 
Eoningsberg, A. C, Dec 3, 1839, Shipping CfaxetU.) 

1119. Fishing vessels rendering salvage assistance must 
be rewarded by owners of vessel/to which aid Is given, for 
loss proved to have been sustained from not prosecuting 
their fishing royage: (TVks Oatherina Anna HiHena, A. C, 
May 1, 1889; 5 Monthly Law Mi^r., Notes of Oases, 43; 
Frltehard's Digest, 390; The Frederick, A. C, Dec. 17, 
1844 ; The Chorks WiUiam, A. C, April 24, 184^ Shipping 
Gazette.) 

1120. Claims sustained for loss of fish iQf endering sal- 
vage service: (The Earl Orty, A. C, \pril 25, 1842; The 
Wittiam, A. C, June 18, 1849, Shipping Gazette.) 

1121. Persons engaged in fishing vessels, although paid 
by weekly wages, held entitled, notwithstanding an alleged 
contrary custom at Hull, to participate in salvage reward. 
Case of the Horrid distinguishable from this : il%e John, 
A. C, Jan. 28, 1846, Shipping Gazette.) 

1122. Fishing boats or smacks ought not to be disturbed 
at their vocation and made to abandon their lines to avoid 
vessels Roing up or down Channel with a fair wind. It it 
the duty of the latter to keep clear of fishing vessels: {The 
ColumXnu, A. C, July 22, 1848, Shipping Gazette.) 

1 123. Fishing vessels laying to the nets same as ships at 
anchor in cases of collision ; (The Good Samaritan t. The 
Two Sisters, A. C, Nov. 19, 1852, Skipping Gazette, See also 
1125.) 

1124. Claims for loss in going to render salvage assist- 
ance: {ITie Nieolai Henrich, A. C, March 22, 1853; The 
Sedwig, A. a, April 29, 1853 ; 1 E. ft A. R. 19 ; The Aegir^ 
A. C, July 19, 1853, Shipping Gazette.) 

1125. A fishing vessel lying on her own fishing ground, 
with her trawl down, is similar in certain respects to a 
vessel at anchor. Custom of fishing vessels so situated to 
show a light in case of need: {The Good Intent v. The NapO' 
leon Third, A. C, April 26, 1856, Shipping Gazette. See 1123.) 

1126. Held that fishing smacks coming up the Mersey 
must exhibit a light in a proper position, permanently 
fixed to some portion of the rigging; and steam-tugs 
should adopt the same precaution: (27ke Prince of Wake 
and Tke Samson; WrigM v. Dantic, Liverpool C. C, Dec 16, 
1856, Shipping Gazette.) 

FLOATING CARGO. 

1127. Sale of cargo afloat not yalid. It having previously, 
unknown to either party, been sold damaged at an inter- 
mediate port: i7%e KezUs Page; ffastis ▼. CoutottHer, E. C., 
June 25, 1853 ; 1 a L. R. 623.) 

1 128. Found by a Jury, that if there be any deficiency In 
the number of quarters delivered as compared with the 
quantity specified in the bill of lading of a floating cargo of 
com, it is the custom for all over 1 per cent to be made 
good by the seller to the buyer: (The Mary and JBUen; 
Livingston v. SalU, Q. B., July 3, 1856.) 

FOG-SIGNALS. FOG-HORN. 

1129. Duty of a collier brig in foggy weather, when sht 
sees another vessel approaching, to give notice by blowing a 
fog horn : (The Pursuit v. The Carron, A. C, Nov. 17, 1853 ; 
1 E. d( A. 91.) 

FOREIGN ADJUSTMENT. 

1180. Insurers of sugar held liable for a general average 
as adjusted and settled according to law at a foreign port of 
destination : (American case : Loristg v. Neptune Insurance 
CompoKjf, Supreme Judicial Court U. S., Adjourned Law 
Term, June, Skipping Gazette, Aug. 17, 1838 ; PhUlipe, 1414.) 

ilfote. by the Compikr.'-la this country underwriters do 
not consider themselTee liable for general average adjusted 
at a foreign port, nnleis the dense " to pay general average 
Mcerding to foieign stafcenant " i httrodnoed Into the 
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policy. The Introdnetion of this claoM, which in readily 
admitted, avoids all the difflealties eo mncb complained of 
as arising to shipowners and merchants flrom the diversity 
of the modes of a^Josting general arerage in dtflTerent ooon- 
tries.] 

FOREIGN ATTACHMENT. 

1131. Held that an action of foreign attachment would not 
lie where the charter-party had been made at Sydney, bnt 
the breach, which formed theactoal snbjeet-matter'of the 
action, had occarred at Valparaiso, beyond the Jarisdictlon 
of the conrt : (Aoyx, itc. v. amiih, Sydn^ Supreme Court, 
Feb. 28 : SMpfing OazetU, May S6, 1856.) 

FOREIGN BOTTOMRY BONDa 

1 131 a. Where a bottomry bond granted at a foreign port, 
is by the law of that port ralid as affecting the ship and 
flight, its yalidity as regards the cargo, in a question with 
subjects of another country before the Admiralty Court, 
must be determined by the general maritime law. See No. 
SS9, which contains an inaccuracy in setting forth the above 
principle: (The BonaparU^ A. C, May S3, 1850; U Jnr. 
605; see 13 Jnr. 10iy9 ; Dec. 4, 1859, for the facts of the case ; 
•ee also 9^ OOMer, A. C, March IS and 18, 1B6S ; 6 L. T. 
Bep. N. S. S59, on the snbiect of giving notice to consignees 
and captain's right to hypothecate cargo.) 

FOREIGN JUDGMENT. 

1132. Whether a foreign judgment can be pleaded in bar 
to aa action brought in this conntxy on the original cause 
of action ; and execution issue on a judgment obtained in a 
foreign court : {flmxth v. NichoUt C. P., Jan. 25, 1839, Ship- 
ping Ocuette.) 

1133. Suit to enforce a foreign judgment pronounced 
thirteen years previously dismissed without costs: {Reimert 
V. Druee, before the Master of the Rolls, Equity Courts, Jan. 
14, 1857, Shipping GatetU.) 

FOREIGN LAW. 

1134. In a question of eolUsion, Dr, Lnshlngton said : it 
is a principle of intematibnal law that a contract must be 
expounded by the law of the country where it was made, 
but the remedy must be that ordinarily afforded by the law 
of the coantry where the suit is instituted. Case of Don v. 
Ltpmann explained. A collision hivlng occarred solely 
through the fault of a licensed pilot compulsorily taken on 
board, the owners of a British vessel were by virtue of the 
2nd and 14th sections of the Pilot Act, held not liable to the 
owners of a foreign vessel for the damage by collision : (77u 
Vernon^ A. C, Jan. 22, 1842; 1 W. Rob. 319; Pritchard's 
Digest, 194; see the Vice-Chancellor's observations in ^A^ 
General Iron Screw Cottiery Company v. Sehv/urmamnt July 



oeedings, and its Inability to enforce a general average. 
The ooart is in the habit of giving foreign seamen the bene- 
fit of their own laws: {TheJohoamtt CknOopht A. C, Dec. 
29, 1854 ; 2 £. fc A. R. 98 ; Story's Conflict of Laws, ch. 2, 
B. 31, and other authorities cited.) 

1136. In construing and giving effoct to a contract made 
in a foreign country, the court assumes that the general 
principles of the law of contract exist in such ooontry, un- 
leiB proof be adduced to the contrary: (American case; 
CvUtr V. Batate of H. Thomeu^ Supreme Court, Chittenden 
County, Dec. Term 1855; 9 M. L. R. 456; sundry cases 
cited.) 

1 137. In any question as to the meaning of a contract, the 
court is governed by law of the place where it was made, 
whatever relates to remedies under it by the law of the 
place where it is enforced, as decided with reference to a 
French bill of exchange by the H. of L. in Don v. Lipmanm^ 
5 CL A Fin. L Held, that the mate of a ahip belonging to 
the United States, who had succeeded during the voyage as 
master, was entitled on arrival of the ship in this coantry 
to proceed to arrest the flreight for his wages under the ISlst 
section of the Merchant Shipping Act. No objection to the 
court's jurisdiction made by American oonsul upon re- 
ceiving the usual notice: {Tlu Americcm Ship Miiiford, 
A. a, March 29, 1858; W. Rep. 555; see as to this 
question also J£uter*s Executors v. Jones, Sapreme Coart, 
Cape Town, Aug. 21, Shipping Gazette^ Oct 31, 1860; end 
No. 1141.) 

[ilTote.— In Duncan v. Cannon, 2 Eq. Rep. 601, the Master of 
the Rolls said that Don v. L^imann ** establishes that though 
a foreign contract must be construed as it woald be in the 
country which governs it," the mode of enfordag It most 
be according to the law of the country in which it is en- 
forced ; and that '* the case of Amtruther v. Adam supports 
the view that the coort administering the rights of parties 
under a foreign contract will give it the same effect as the 
law of the foreign country."] 

1138. A case as to the limitation of the shipowner's Uabl- 
lity for damage by collision between two foreign ships on 
the high seas, held to be In no way mledby i>o» v. l^pmamt, 
which Involved a question of procedure and not of liability: 
{The Tiuearora; Cope v. Dohertg, V. Ch. a. May 8, 1858; 
W. Rep. 537 ; and Court of Ch., June 19, 1858 ; W. Bep. 695.) 

FOREIGN SEAMEN. 

1 139. Suits for wages of seaman of foreign vessels and of 
surgeon not signing articles must be carried on before 
Admiralty or Vice-Admiralty Conrt : (The Am Fadttr, Vice 
A. C April 14, 1853, Shipping GauUe.) 

1140. The Conrt of Admiralty entertains proceedings tor 
wages as due to foreign seamen by the general maritline 



30, Shipping Gazette, Ang. %,l%60 1 2 L.T, Rep. }H.S.e96i . _ ^^ .. s m^ i ^ t ,m.^ rv^^ Pk.*^ 

1 Mar. Law Cases, 60; see » to ti^eles loci anUr actus, Liverl ^Vn k^ "^"^1^ l^f^ ^^L^ ^P^ 

pool Bank v. Foggo, V. C. C, April 16 and 17, 1860; 2 L. T. ^ ^-^ ''^^''''V'J^uTT r n h..« ^^ 

Rep. N. S. 594; see also Dr. Lushington's Judgment in the ^ ^' ^** ^^^'^ ^ ^""•'' ^' ^'* ^"**""' ^*^ 
salvage suit of Lady Kennaway, A. C, Nov. 22, 1848 ; and 
Na 1137 hereof) 

1 135. In a suit for salvage, the balance of proceeds of ship 
brought into the registry being insafflclent to meet the 
various claims made, the master who had a claim for wages 
and advances, called upon the consignees to bring in the 
freight of the goods delivered to them. A part of their 
goods, the value of which fiar exceeded such freight, had 
been sold at an intermediate port, to pay average and other 
disbursements for which advances on bottomry ooald not be 
obtained. Although by the law of Hamburgh the master 
had a lien on ship and freight, the Admiralty Court having 
no means to enforce the consignee's claim for the value of 
the goods sold to pay expenses, declined to compel them to 
bring in the firelght at the suit of the master, who might 
sue the shipowner for whpt was justly due to him. Obser- 
vations by Dr. Lnshlngton as to the judicial discretion of notice of the proceedtogs sbonld always be given w aim. 
the court to import the law of a foreign state into its pro- 1 The conrt may see gronnda to decline jnrladietioB, but sot 



Gaxetie, Nov. 27, 1857; see Th€ ffertogin Marie, A. C, 
March 21, 1861 ; 5 1^ T. Rep. N.S. S8.) 

1141. The 19l8t section of the Merchant Shipping Act heU 
to apply to foreign seamen : {The American Sk^ MiV^ 
A. C, March 29, 1858; W. Rep. 555. See No. 1137.) 

FOREIGN VESSELS. 
(At ^^CoUielon," " Necessariea") 

1141 Foreign vessel wlthpUoton board. Owner llsble 
for damage by eolllsfon, having his reconiee against the 
pilot : {The CarolMS, before Sir John Nichol, A. C, May 1(H 
1837 ; 3 Hagg.) 

1143. In general the Admiralty Conrt has jurisdiction in 
suits for wages at the instance of seamen on board foreign 
vessels, bnt it may be a matter of discretion to obtain the 
consent of the accredited agent of the foreign nation, sad 
notice of the procoedtaigB should always be given to him. 
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irhen the vessel Is to be sold in this country : (The Oolub- 
chick. A, C, May 7 and June 4, 1840; 1 W. Rob. 143, 148, 
J53, 154.; Pritchard's Digest, 478, cited In Shoe's Tcnterden, 

482.) 

1 J 44. Qaestira as to Admiralty Court eranting a monition 
to bring in the papers of a foreign Teasel : {The LusitanOt 
A. C, Jan. 21,1841; 1 W.Rob. 1G6; Pritchard's Digest, 299.) 

1145. Foreign vessels must in general give bail for costs 

in suits pending litigation. Rule and practice of courts of 

equity and common law as to security for costs adopted 

ns- a precedent by the Admiralty Court: (The Druid, A. G, 

Jan. 31, 1842, Shipping GaxeUe.) 

1148. In a question as to collision with a foreign vessel on 
'he high seas, the Admiralty Court is guided by the general 
maritime law, and not by our Acts of Parliament : {The 
Am Sebeeca v. The ProponHs, A. C, Nov. 11, 1862, Shipping 
Gmette. See No. 1150.) 

1147. A British subject becoming part owner of a foreign 

ship, subjeets himself to the law of the country to which she 

belongs for her government and management Application 

at the instance of British part owners for warrant to arrest 

a foreign vessel until she gave bail for her return, not 

granted by the Court of Admiralty, it not being shown that 

such was the law of the country to which she belonged: 

{The Qrifff Arthur Bemetorff, K. C, Oct 21, 1854; 2E.&A. 

R. 30.) 

lliS. In the case of foreign vessels navigated by English 
seamen, wages can be sued for in a County Court : {The Ida 
m'Ufmtna; ShOdHdi v. Van Wpland, Whitechapel C. C, 
Jan. 25, 1865, Skipping Gaxette.} 

1149. The expression "necessaries supplied" to a foreign 
•ahJp in sect 6 of 3ft 4 Vict. c. 65, includes necessary work 
and labour, soch as that of a stevedore : {The Waban, A, C, 
Maj 24, 18AS, Skipping Gazette.) 

1150. In questions of collision on the high seas, foreign 
Teasels bound by the customary maritime law, and not by 
■our statutory regulations. Subject discussed at large by 
Dr. Luahfaigton: {The Pet v. The Zollverein, A. C, April 19 
and 25, 1856; W. Rep. 555; The Therese v. The Boruma, 
A. G, April 19, 1856; W. Rep. 603; Law Times. 72; The 
maekjiriar v. The Rumena, A. C, May 24, 1856, Shipping 
Oasetle. See Nos. 1146 and 1151.) 

1151. Foreign vessels at sea not bound by Acts of Parlia- 
ment or orders issued by the Admiralty : {The Ardina v. 
'fhe Sylph, A. G. April 8, 1857, Shipping Gazette; The Meta 
nermina v. The Herefordshire, A. C, Dec. 19, 1857, Shipping 
OaeeUe.) 

1152, Wages decreed by Admiralty Court of Ireland to be 
paid out of the proceeds of the sale of a foreign ship: {The 
Cinq Freree, A. C, Dublin, Slipping Gazette, Aug. 21, 1867.) 

1153. "The power of this country is to legislate for its 
own subjects all over the world, and for foreigners only 
witiiin its own Jurisdiction.'* Dictum of Dr. Lushington in 
tbe case of the ZoUverein, •* The kx fori applies to everything 
regarding the forms of procedure, but not to the substance 
of the thing itself :*' {The Tuicarora ; Cepe v. Doherty, V. Cb. 
C. May 3, 1858; and Ch. C, June 12, 1858; W. Rep. 
.%37, 6954 



FORWARDING AGENTTS. 
1154. As to their liability to third parties for mistake of 
their clerk in forwarding goods intrusted to other forward- 
ing agents instead of the goods intrusted to themselves. 
bservatlons by Martin, B. on the law on the question : 
iHurtt, Ac. v. Dwnkerley, Ac, Northern CU%uit, Liverpool, 
Shipping Gazette, Aug. 29, 1856.) 

FOUL BERTH. 

t 

{See "Berthing," "Ship,'* "Collision.") 

115.5. If one Teasel andiors 83 near another that there s 

not salBcient space left for swinging to the anchor, that is a 

oai berth. The pilot is alone responsible as to whether 



there is a foul berth or not : {The Feronia v. Tfte Northamp- 
ton, A, C, Nov. 7, 1853, Shipping Gazette; 1 E. ft A. R.) 

1156. Vessel held liable for coUislon with another by 
giving her a foul berth : {The Betuy v. The Countess of liw- 
ley, A. C, Novw 22, 1853, Shipping Gazette; The Lady Ann r. 
The Highland Chief, A. G, Dea 7, 1853, Shipping Gazette.) 

1157. If a ship takes up a fbnl b^rth and causes damage 
to another she is liable : {The Dolphin v. The Economy, A. C.„ 
March 30, 1855, Shipping Gazette.) 

1 1 58. Brig found liable for damsge by collision in conse- 
quence of having given a schooner a foul berth : {The Diane 
V. The Christine, A. G, Feb. 21, 1856, Shipping Gazette.) 

1159. Vessel giving another a foul berth held liable for 
damage by collision : {The Express v. TThe Rival, A. C, Jan. 
29, 1857, Shipping GazetU) 

1160. Vessel in fault for eblUsIon with ship at anchor by 
Uking up a foul berth : {The Jamaica v. The Sgthora, A. G, 
Dec. 19, 1857, Shipping GdtetU.) 

FRAUD. 

{See " Bill of Lading," " Concealment.") 
1 160 a. Law as to transfer of bill of lading taken with the 
intention to cheat the condgnor : {Toulmin v. Johnson, G E., 
April 24, 1851, Shipping OazetU.) 

1 160 b. Question as to liability of shipowners on second 
bill of lading, where two different bills of lading are signed 
by master : {ffubbersly v. VTard, Northern Circuit, Liver- 
pool, Aug. 21, 1852; but see 20 L. T. Rep. 278 ; Sheets Ten- 
terden, 238.) 

FREE PROM PARTICULAR AVERAGE. 

Extra freight of iron saved from shipwreck, and forwarded 
by the shippers themselves, held to be particular average, 
and not recoverable on a policy " free from particular 
average." {See ** Extra Freight," 1 1 1 1 a, and note) 

1 161. Underwriters held not liable for a total loss of part 
of linseed in bags, Insured free from particular average ; 
the usual memorandum in the policy warranting seed to be 
" free from average uolesa general, or the ship be stranded," 
exempts them from liability for partial loss by sale of 
damaged linseed: {The Waban; RaUi v. Janson, E. C, 
June 5, 1 856 ; Harrison's Digest for 1856, 121 ; 6 El. & B1.422; . 
nom. Janson v. RaUi (in error), 3 Jur. N. S. 566 ; 25 L. J. 
Q. B., 300, Ex. Ch. ; W. Rep. 568. See No. 1 163.) 

1162. Underwriters held liable for total loss of part of a 
shipmaster's effects destroyed by fire, although insured 
** flree from average," they taking credit for value saved : 
{The Lion; Duff v. Madtemie, C. P., Feb. 25, April 17 and 
July 4, 1857; Harrison's Digest for 1857, 103; 3 Jur. N. S. 
1025 ; 26 L. J. 313, C. P. ; see also Wilkinson v. Hyde, 3 C. B., 
N. S., 30; Id. 175; Shoe's 4th edit of Marshall on lu- 
snrance, 175,617.) 

1 163. Rice being insured free from particular average, a 
subsequent declaration of interest valuing the rice at v> 
much per bag will not make the underwriters liable for & 
total loss of one or more bags, not amounting to a total losa 
of the whole: {Entwisle v. ElliSy g. E., Nov. 18, 1857; W 
Rep. 76. l^eeNo. 1161.) 



FREB SHIPS. 

1164. Although since the recent war **free ships make 
free goods," that is to say. ** although the right of seizing* 
enemy's property on board nentral vessels has been parted 
with— this concession on the part of Great Britain ought 
not in the slightest degree to relax the exercise of the right 
of blockade: " {dictum of Dr. Lushington in the case « 
The Leueade, A.C., May 19, 1855; 2 E. A A. R. 243.) 

FREIGHT. 

{See "Abandonment,'* "Action," ** Admiralty Courts 
" Assignment,** " Bottomry," " Cbarter-pa^y," Ac.) 
1. Adtavcx op FuaoBT, 1165. 
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II. BOTTOMET AMO FaEIOHT, 1176. 

III. Comionnf' Liamlitt, &c 1177. 

IV. Damaob, DBncmcT ok Imceiasb ih Mkasub* of 

Caboo, 1179. 
V.^ImoBABLB Imtdvt, 1189. (Fronts on ddpownarB* 

goods.) 
VI. Imtaxb Mbakfbbmbiit, 1190. 
\II. Lien, 1191. 
nil. Lon, 1199. 

IX. UA«m't AUTHOKITT TO KAKS COHTBACTS OF AF- 
FBnOHTMBMT, 1206. 

X. Patmbmtof Fbbiobt, 120& 
XL Pro rata Fbkight amd Rblahtb Qvbstxomi, 1213. 
Xll. Salvaob, 1210. 

XIII. Sbifpbb's Liabilitt fob Fbiigbt, 1218. 

XIV. Stop oh Fbbiobt, 1219. 

XV. TBAMtHiPMBBT, 1220 ; and 1176, 

I. ASTAMCS. 

11G5. It being sttpnlated in a charter-part j that one-halt 
of the freight was to be paid at the expiration of a month 
after the ship sailed from Liverpool for Havanna, and the 
aliip haring sailed on the voyage and been totally lost before 
the expiration of the month, held that the shipowner was 
nerertbelesB entitled to demand payment of the one-half of 
the freight: {TIm Sou Jcaquim; Forralf dx. r. /onei, ^v. 
(sittings in banco), E. a, Dec. 1, 1847.) 

1166. On the authority of Jh SUvaU r. Kmdml, when an 
actual adranee of freight has been made in pursuance of a 
charter-party, it cannot be recovered back in case of the 
loss of the ship. Construction of clause In the charter- 
parties then used by Messrs. Antony. Gibbs and Sons, as to 
advances to masters of ships at CAllao, " free of interest 
and commission,** and *' together with the cost of insurance 
on sach advances to be deducted from the freight,** such 
sums to be considered *'as part payment of the freight ** of 
guano, '*and the captain's receipt to be binding on the 
owners: ** (2%« John, A. C, June 12, 1849 ; 13 Jur. 754.) 

11G7. Verdict given by a Jary in opposition to the opinion 
of the Lord Chief Baron for recovery against underwriters 
of sums insarcd as freight advanced for a voyage firom Monte 
Video to Havre, but partly advanced in relterenoe to a pre- 
vious part of a voyage oat and home, which was changed, 
and a new charter-party substituted for the original one: 
{The Ship NapoUon; Lafont v. BilU^ C. E., Dec 16, 1849, 

hipping GaxeUe.) 

1168. A ship having sustained damage by grounding, 
might have been repaired for much less than her value 
after repair, bat the owner alleged that he could not pro- 
cure funds to repair her at Calcutta on acooimt of the state 
of the money-market. The insurers of cash advanced on 
chartered freight were found not liable for its loss : {Gouger 

V. Pearce, q, B., Feb. 21, 1851. Shipping Gazette.) 

1 169. Advance of freight to pay for disbursements neces- 
sarily incurred subsequent to date of bottomry bond to 
enable ship to prosecute her voyage, held not attachable 
by the bondholder. Charter-party subsequent to bottomry 
bond: {The Cynthia^ A. e., July 15, 1852; see 16 Jur. 748; 
Haclachlan on the Law of Mei chant Shipping, 55.) 

1 170. Verdict against shipowner, In consequence of im- 
proper sale of cargo of coals short of port of destination, for 
repayment of freight advanced thereon at port of loading : 
{ThtMargtry; Anderson v. Gtldurt, G. £., July 1864, Ship- 
ping GoMitte.) 

1171. Insurance being done by a shipowner **on money 
advanced on acconnt of fi-eight,** which was at his risk. 
Held, that the policy was suiject to general average, and 
that an alleged Uhage exemiiting underwriters from liability 
for general average in such cases could not bar the action, 
])eing in contradiction of the teims of the policy: {Hally. 
Janwn, Q. B., Jan. 24, 1855; I Jur. N. & 571; 3 C. L. R 
737; 4 EU. & B. 600 ; 24 L. J. 97. a B.) 



iNoU by the Compiler.-'lf the shipowner had all the 
freight at his own risk, he ought to have insured it all as 
freight There was no such usage aa that alleged with re- 
ference to insurances effected by shipowners. The usage 
was only that where in such a case the charterer advancing 
the money to be deducted from the freight on delivery of 
the cargo, insured it as adtaneest although not an insnrable 
Interest, the policy did not contribute to general average.} 

1172. Caae relative to repayment of advance, where under 
a charter-party a part of the freight was payable In advance, 
** to be returned if the cargo be not delivered at its port of 
destination, the charterer to insure the amount at the ship- 
owner's expense,** and he negligently effected a policy 
with insufficient insurers. Circuity of action : {Cffuxrkt v. 
Alton, C. P., June 8, 1855; 2 C. L. B. 1764. See Na 1175 a) 

1 173. A ship witha cargo of coals, and part of her crew 
on board, anchored in the roads off her loading port to 
complete the fitting of the rigging and ship the rest of ber 
crew, the master being also on shore. While lying there 
she was lost before the remainder of the crew and the mas- 
ter had come on board. It having been stipulated in the 
charter-party that one-fourth of the freight should be ad- 
vanced upon the ship having sailed on the voyage, less five 
per cent thereon for insurances, interest and commission : 
Held that-it was thereby required that the ship should be 
seaworthy at the time of Bailing ; but that she could not be 
considered as having sailed on the voyage, and the advance 
of freight waa, therefore, not payable to the shipowner. 
Sundry cases cited by ooimsel, and founded on by the court : 
(The Mary Graham ; Thompson r. OiUespie^ Q. B., Jane SI, 
1865. 3 C. L. K. 1368; 6 £. ft B. 309 ; 24 L. J. 340, Q. B. ; 
Maclacblan on the Law of Merchant Shipping, 326.) 

1174. The master, who was prtncipaUownerof avessel, 
entered into a charter-party, which stipnlated that a lump 
sum should be paid by the charterers for the entire ship for 
a voyage from Liverpool to Buenos Ayres, and unlimited 
power was given to the charterers to direct in what manner 
and on what terms the master should sign bills of lading, 
and what goods should be received on board. Some parts of 
the freight were by the bills of lading made payable in Eng- 
land and some parts of It abroad. A bill at three months'^ 
date was, according to agreement In the charter-party, 
granted by the charterers to the master's agent for part of 
the lump freight, and six days after granting this bill the 
charterers snspendel payment. Held, that the shipowner 
could not claim in liquidation of this asceptance at three 
months the freight which by bills of lading was made pay- 
able by the shippers in Liverpool, but which was not yet 
paid by them. The Court considered that, under this par- 
ticular charter-party, the charterers were pro hoc vice- 
owners of the ship so fkr as regarded the matter in question, 
and the master their agent, and not the agent of the ship- 
owner, in contracting with the shippers; the bills of lading 
did not stipulate to whom the advances of freight were to be 
paid: (The Secret; Marquand v. Banner, Q. K, Sh^iiijf 
GaietU, April 30, 185G ; Harrison's Digest for 1856, 234 : 
6EL ft BL 232; 2 Jur. N. S. 708; 25 L. J. 313, a B.; 27 
L. T. Rep. 66 ) 

1175. The freight of goods by a general ship having been 
paid at their ahipment, and such payment admitted in the 
bill of lading, the vessel being totally lost, and the goods 
transhipped by the master at the same rate of freight : held, 
that the consignees were not liable to pay the freight by 
the new ship : iThe Almeida Family, Kirk v. Lim Eng Taan, 
Court of Judicature of Prince of Wales Island, Slngaporo 
and Malacca, Aug. 14, Shipping Gazette, Oct 31, 1856.) 

iJfote fry the compiler.— If the vessel was lost by perils of 
the tea, the decision as here reported seems to be erroneoua] 

1175 a A charter-party stipulating that the freight Wiis 
to be paid (subject to insnrance) hj acceptances on ship 
clearing from Liverpool on her outward voyage : held, that 
the duty of insuring devolved on the merchant, and not oa- 
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tbo alUpowner : (IVke Sir Okarln NapUr; JaektQu v. iMoe- 
torn, C, £., July 10, ISSiySM/tping QwutU; 27 L. J. 393, Ex. ; 
3 H. * N. 405 ; KafllxiWan oa the Iaw of Msrchont Ship- 
ping, 42& See Na 1172.) 

n. BonoMBT. 

1176. When proeeedlngs are taken npon a bottomry bond 
on ship, freight and cargo, the Admiralty Conrt has Jaris- 
diction to conaider both the falidity of the bond, and also 
▼hether the consignee of the goods is bonnd to pay the 
sorplna of the firelght or not to the ahipownera afterwards : 
(Place T. Pott, £. C, April 27. 1853 ; and H. of L.. July 
3, 1855; 1 a L. B. 679; see I C L. R. 45, Ex., April 15, 
1853 ; aame caae, before Ex. CRl, Jnne 16 and 20, 1854 ; 
H. of L., Jnly 1 ; plea in bar to action at common law, 2 
C Lb R. 1 177 ; see Madaehlan on the Law of Merchant 
Shipping, 4^) 

m. GONSIOMEX'S LLUHUTT. 

1177. Consignee held not liable under certain circnm> 
stances for fireight of goods received by agents to whom he 
had indorsed the bill of lading: {Tobin ▼. Crawford, ,te.t 
Northern Circuit, LlTcrpool, Ang. 25, 1837; 5 M. A W. 235* 
Shee's Teoterden, 319; Haelachlan on the Law of Merchant 
Shipping, 427.) 

1178. Under a charter-par^ wherein it was stipniated that 
the fright was to be paid npon delivery of the cargo, the 
eayUin delivered part of the cargo, bnt withheld the rest of 
it nnUl the assignees of the bill of lading should pay the 
Irdght The ship was detained in conseqnence of the re- 
fusal el these assignees to pay the freight until the whole 
cargo wss delivered. Held, reversing the Judgment of the 
Court of (^ B., May 9, 1858 (3 W. B. 421, Q. B.; 
Sbee's Tenterden, 221), that there was no new contract 
entered into by the assignees presenting the bill of lading 
to the master, whereby they could hi found liable in 
damages fbr such detention: (MoUer v. Foung, E. C, Nov. 
SO, or Dec 5, 1855; Harrison's Dit^est, 231 ; 5 El. & Bl. 
755; 2 Jnr. N. S. 393; 25 L. J. 94, Q. B., Ex. Ch.; 
5 El. M BL 71; 1 Jur. N. S. 934; 24 L. J. 217. Q. B. ; 
"W. Rep. 149; see Maclachlan on the Law of Merchant 
Sliippfaig. 369.) 

1178 a. Indorsee of bill of lading held not liable for freight 
after indorsing the bill of lading over to another person : 
(SmurftwaOe y. Tfitttns, C. B., Feb. 11, 1862; 5 L. T. Rep. 
N. & 842.) 

rv. Damaob, DmaivoT, on Inokbass ur Mbasubb or 

CAaoo. 

1179. Halffk-eight allowed endamaged grain in accord- 
aoca with nsage at Glooeester: (VTMu t. aturge, Ac., 
Oloocester C. a. May 14, 1848, SOUppiag OatetU.) 

1 180. Question as to fireight of d tmaged com : (Cktppolo r. 
jBiweff, Limerick Assizes, March 5, 1851 ; Printz y. Ralli, 
C P., Feb. 17, 1853; Tamvaeo v. Luep, Gloucester C. C, 
May 9, 1853; fftaUte^ v. Sturge, Gloucester C. C, Nov. 26, 
1853, SMjnnag QazeUe.) 

1181. Held by a majority jof the Jndges, where the Jury 
had found that the com had increased in bnlle, from the 
effects of sea-water during the voyage, beyond the measure 
at the port of ahipment, that the shipowner was not entitled 
to freight for the excess : (GibMn v. Sturgit C. E., Jnne 14, 
1855; 10 Ex. 622; Shee's Tenterden, 311 ; Maclachlan on 
the Law of Merchant Shipping, 369.) 

1182. Queation.as to freight of grain so damaged as to be 
almost useless, refused by the merchant, and sold by the 
captain at the port of destination : {Rcutville y. Jioulston$t 
C. P., Dnhiint Shipping QasetU, Dec 14, 1855.) 

1183. Loss by leakage having arisen by casks of oil being 
exposed to the sun at New Orleans for two days before ship- 
ment, chiefly through the negligence of the sliipowners, 
consignees held entitled to set off the damage against the 
freight Birie of Admiralty Conrt as to «qual diriaioa of 



damages where both ships are in fault in caae of oollialon 
applied to the special case before the court To pnt the 
reaps, to a cross-libel for damages in such a caae might be 
a denial of Justice If the damage proved greater than the 
(i'eight, the conrt wonld not sustain a new libel afterwards 
for the excess. The remedy most l>e by a cross-action, and 
not a daim for set-oflT, if more than the amount of freight is 
sought to be recovered. Numerous EngUsh and American 
deddons cited : (American case : Snow^ ^ y. Carruth^ Ac, 
District Conrt of U. 3^ Massachusetts, May Term 1856, 9 
M. L. R. 198.) 

1184 According to bill of lading 119 tons of coal were 
shipped, while the account of delivery showed only 1 10 tons 
to be landed. The dlfTeienee conld only be explained by an 
error In the one aecount or the other. It was not questioned 
that ail the coals actually hulen had been delivered. Held, 
that the master was entitled to fhll fireight fbr the quantity 
specified in the bill of lading. Demurrage for three days 
occasioned by this controyersy as to freight not allowed : 
(American case: SUdman y. 7ayfor, District Conrtof U. S. 
for Massaohnsetts^ Jan. 10, 1856 ; 9 M. L. R. 36, Boiton, 
U.S.) 

1185. (^estion as to freight of beans increased in measnre 
by seadamage: {Tht OehUrtifre; Hmdiy, de. y. Tymbat, 4e., 
Liverpool C. C, May 9, 1856, Shipping Oatette.) 

1186. Shipowner held not entitled to freight on excess of 
Indian com delivered at port of destination, the com having 
increased in bnik by heating on the yoyage. Evidence as to 
extent of inerease in measure of heated cargoes of com : (The 
Oommandeur Rvid/Mt; MarUm y. Utbomtt Reeorder'a Conrt, 
Cork, Nov. 6, 1856, Shipping OaxttU.) 

1187. Freight on inerease of quantity of com, not sea- 
damaged, bnt alleged to be heated during voyage. Bill of 
lading considered to be incorrect in regard to quantity. 
Held, that the qnantlty turned ont at port of disdiarge was 
the measure of the freight Observations as to eaae of 
Oibion v. SUtrge: {Cooke y, Etibback^ Liverpool C. C, Jan. 
22, 1858, Shipping Oazette, But see No. 1181.) 

1188. Freight of bricks held to be recoverable from 
shipper or charterer, although arriving at their destination 
In a state unfit for use. An action for damages must be 
separately instituted if the fault or neglect of the ship- 
owner is alleged. The bricks were reduced to dust, or other- 
wise rendered useless for building purposes, by heavy ma- 
chinery having been stowed over them. The correct rale 
of law is laid down in Ritchie y. Aikuuon and Davideon y. 
Owifnne: {The Matilda Wattenbach; GarrtU y. MeUmUhg 
V. Gh. C, April 27, 1858; W. Rep. 491 ; 33 L T. Rep. 25 ; 
Maclachlan on the Law of Merchant Shipping, 399.) 

[Note by the compiler.— The rule of law seems to be 
strained here to the utmost Are bricks reduced to dust 
still to be considered as bricks ?] 

V. iMsuaiBLB iNTsassT IN Pkofit ok Shipowwbbs' (xOOOS. 

COMMBNCEMXNT OT BISK. 

1189. A shipowner may insure as freight the profit ex- 
pected to be derived from carrying his own goods in hia 
own ship. Risk on freight held to have commenced, the 
ship being in an artificial dry dock for repairs at her load- 
ing port on the coast of Coromandel, and broken to piece» 
by an accident while being moved ont of it, and, when quite 
ready to ship the cargo and pnt to sea, the cargo also having 
been purchased and ready for shipment: {Devaux y. Jansom, 
G. P., May 8, 1839 ; 5 Bing. N. C. 519 ; 7 Scott, 507 ; 3 Jur. 
678; Araould, 272.528; Phillips, 333; Hildyard's edition 
of Park on Insurance, 68.) See case of Flint y. Fkminiy 
(1830), Lloyd and Welsby's Mercantile Cases, 262; action 
on an open policy on freight, the freight arising partly oA 
shipowners' goods, partly on goods shipped under a yerbal 
contract with others. 

VL Imtakb Mx^ubtAkhbht. 

1190. Charter-partj stipolating that fireight wis to to 
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payable on the intake measurement of the cargo at St. 
Andrew's, N.B. Mode in which extent of liability of master 
lor deficiency of cargo is to be ascertained : {The Mary 
Anmah ; Bamet, Ac r. Grace, Bristol C C, SMpping Oagette, 
Sept. 38, 1895.) 

VIL LiiM. 

il91. Where by stlpnlation in a charter>party the freight 
was to be paid "on unloading and right deliTory of the 
cargo, two months after the Tersei's report at the Cnstom- 
honse:" held, that the freight was not payable until two 
months after the inward report, and that the shipowner 
had not, after the cargo was didcharged, any lien thereon 
liar freight Case as to effect of usage in construction of 
charter-parties : (The East London ; Aleager x. The St. Cathe- 
rine^e Dock Company, C. E., Nor. 19, 1845, Shippint; Gazette; 
14 M. ft W. 794 ; Maelachlan on the Law of Merchant 
Shipping, 436; see also Shoe's Tenterden, 216, 234, as to 
master entering goods in his own name in Quean's ware- 
house to preserre his lleil for freight.) 

1192. Case relative to captain's lien upon or right to re- 
tain eargo until freight is paid: (ffreen, ^ t. JHrom, Ae^ 
C. &, July 11, 1848» SMppUtQ Gaeette.) 

1198. The captain has a lien on cargo against snb- 
fJrelghterB, but only for Areight named in bills of lading, 
though leas than chartered freight ; but against charterers 
or third parties receiving the goods on their behalf; the lien 
prevails for the chartered freight: (Gkdetanee v. Allen, C. 
P., April 22, 1852 ; 12 C. B. 202 ; Shoe's Tenterden. 202 ) 

See Hadachlan on the Law of Merehant Shipping, 438, 439; 
also Kern v. Deelandee, Court of C. B., May 3, 4 and 6, 1861 ; 
4 L. T. Rep. N. S. 349 ; Cases founded on by the Court: 
SmaU V. MoaUs, 9 Bing. 579 ; Oledttanes v. Allen, as abo?e, 
12 C. B. 202. 

1 193 a. Case as to wrongfblly removing goods from wharf 
to a distant warehouse, in contravention of an agreement 
that the freight was to be paid on each five tons of lead as 
weighed, whereby the (shipowner had waived his ordinary 
right of lien. Warehouseman held liable to diarterer for 
converdon of the goods: (Hammond v. McCree, Q. B., April 
25, 1855; 3 G. L. R. 1198; Madachlan on the Law of Mer- 
chant Shipping, 370.) 

1194. Freight being stipulated In bills of lading to be paid 
by '*Uie shippers,'* and "payable one month after sailing, 
ahip lost or not lost:" Held that, in a question with the 
eonsignees, the shipowner hsd no right to detain the goods 
fsr fireight: (The Alan Ker; Kirchner v. How, Supreme 
Court, Sydney, K. S. W., Oct. 8, 1855, Shipping Gazette.) 
Judgmmt affirmed by Judicial Committee of Privy Council, 
Bee. 16, 1857 (No. 1197 d), and still ftarther established by 
that tribunal in Kirehner, Ae. v. Fcntct, March 16. 1859, where 
the principles of law applicable to lien for freight and ad- 
vances of freight are amply treated of: (5 Jnr. N. S. 395, 
P. C ; 33 L. T. Rep. 81 ; Madachlan on the Law of Mer- 
ehant Shippings 434.) 

1 195. Some iron being shipped, the bills of lading for 
which stated the freight to be paid at port of loading, ship 
loet or not lost: Held, that the master had no lien for 
fireight on the iron at port of destination : (The Torrent*, 
Dpnes V. Oopp, Madras Supreme Court, Aug. 23, Shipping 
GeuetU, Oct. 29, 1856. See also How v. Kirchner, Ac, J. C. P. C, 
Dee; 16, 1857, No. 1197 a, end Kirdmer, Ac v. Vent$s, J. C. 
P. C, Mardi 16, 1859; 5 Jur. N. & 395 ; No. 1194.) 

1195 a. Case of transhipment of cargo by master and 
transference of his right of lien. Where part of the freight 
baa been advanced, the captain, on trandiipping the goods 
in ease of necessity, can transfer only his lien for the 
balanee of freight, that is, the freight at risk: (Mauhewt 
T.OiUe, Q.B.,Nov. 19, 1860, 9 W. Rep. 200; 3 L. T. Rep. 
N. & 557; 1 Maritime Law Cases, 14.) 

1196 Queifcion as to master's lien on goods for freight 
jaidlaadTMee: {The F&grim:Jotttulman4Jo9tD'Almetdn 



V. David Gray, Court of Judicature of Prince of Wales 
Island, Singapore iand Malacca, Aug. 28, 1856, Shipping 
Gazette, But see No. 1196.) 

1197. Freight on goods cot being paid by the shippers, 
according to the terms of the bill of lading, which were 
"freight payable here" (at the shipping port) ** one month 
after sailing, vessel lost or not lost ; ** Held, that the msster 
had a lien on the goods for the freight: (The Dm^firieseMrt; 
MUdletan, Ac v. Prater, dtc., (Tourtof Judicature of Prince 
of Wales Island, Singapore and Malacca, Aug. 28, 1856, 
Shipping Gazette But see No. 1195.) 

1 197 a. Shipowner held to have, under a certain bill of 
lading, a lien against consignees fbr fireight payable by 
shipper one month after sailing : {NeiA v. Graham, Harri- 
son's Digest for 1857, 199; 4 Jur. N.& 49; 27 L. J. J 5. Q. 
B. ; see Madachlan on the Law of Merchant Shipping, 439.) 

1197 b. Another ease as to lien for freight payable before 
sailing; bill of lading freight less than chartered freiftht: 
(GiUtiton v. MiddUUm, Harriron's Digest, 199 ; 2 C. B., N. S., 
134; 26 L. J. 209, C. P., 1857 ; Madachlan on the Law of 
Merchant Shipping, 384, 439.) 

1197 e. No lien for chartered frdght payable two months 
after vessels report inwards. Indorsee of bill of lading en- 
titled to delivery of goods on piiyment of bill of lading 
frdght: (Foster v. Colby, 3 H. * N. 705 ; 28 L. J. 81, Ex. ; 
Law Digtet for 1859, C36; Madachlan on the Uw of Mer- 
chant Shipping, 439, 440.) 

1197 d. Shipowner has not a lien on eargo at port of des- 
tination for freight payable at loading port: (How v. Kirch- 
ner, Ac, J. C. P. C, Dec. 16, 1857, affirming judgment of 
Supreme Court of New South Wales; see also Kvdiner, Ac 
V. Venus, J. C. P. C, March 16, 1859; 6 Jur. N.S.; Uae- 
lachlan on the Law of Merchant Shipping, 370; and Von 
Bmsthattsen, <tc. v. Denny, Supreme Court of Calcutta, Ang. 
21, Shipping GazetU, Oct. 3, I860.) In the last^mentioned 
case the cargo was by bill of lading stipukted to be deliver- 
able at the port of destination " on paying freiffiit " at tha 
loading port, but no right of lien wss hdd to eTlst (See 
No. 1195.) 

1198. A shlpbdng diartered to go to Madras to load a 
homeward cargo at 3f. 15f. per ton, the master to sign bills 
of lading at any rate of freight required, at the request of 
the charterer's agent, he signed bills of lading for sugar at 
12. per ton ; the charterer stopped payment The master 
was held to have a lien only for the bill of lading freight : 
(Shand v. Sanderson, 4 B. ft N. 381 ; 28 L. J. 278. Ex. ; 
Law Digest for 1859, 965 ; Madachlan on the Law of Mer- 
chant Shipping 440.) 

1 198 a. Where a charter-party fpive a lien for dead freight, 
but that was not speofally mentioned in the bill of lading: 
held, that an action was maintainable against the sliip- 
owner for recovery of the goods on an offer to pay the 
freight only, and not the dead freight in security of which 
the shipowner withheld them : (Kerford v. AfofHisI, 28 L J. 
303, Ex. ; 29 Law Digest for 1859, 965.) 

1198 b. Freight being due npon delivery of cargo, the 
shipowner has a lien for it, but no right of action for frdght 
aocmee till delivery: (Amaricaa case: S, O, Freexnan and 
others v. A Cargo o/SiOt, U. S. Circalt CioBrt,New York, Oct 
4, Shipping Gazette, Oct 20. 1858.) 

VDL Lois. 

1199. "A partial loss of fireight may be recovered on a de- 
claration alleging a total loss:** (Benton v. Chcg^man, in 
error, 8 C B. 950 ; Harrison's Digest, 2020.) 

1200. A cargo being purchased and ready to be shipped, 
and the vessel being ready to receive it, the vessd was 
broken to pieces, through the acddental giving way of her 
taekle and shores In bdng moved out of an artificial dock at 
a place about seven milea distant firom the Intended loading 
port: Hdd, that there was a total loss of freight expected 
to be earned on iblpmrBer'a goods, and that the peril wa& 
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ooTered by the terms of an ordinary policy on freight : 
{Devaux v. Janmn, C. P.. May 8, 1839, 5 Blng. N. C 619; 

7 Scott, 507; 3 Jar. 678; Hlldyard's edit of Park on In- 
surance, 68; Amoald, 272; Phillips, 333 ) 

{Note by the compiler.— Sm^t. Shee, in hia 4th edition of 
Marshall on Insaranoe (p. 221), InadTOrtently states that 
the accident happened ** in the coarse of the ship's passage 
from the dock to the river," instead of in the act of being 
taien out of the dock.} 

1200 a. A vessel having been stranded and sold at port of 
loading, was afterwards repaired by the pnrchaser at a cost, 
Including the price paid for her, of 18302.; her valne when 
in England was lOOOI. to 1200L The cargo was sent home 
in another vessel belonging partly to the insured. A jary 
gave a verdict against the anderwriters for loss ot freight: 
iBeUl, itc, V. SecreUm^ G. P., Dec. 20, 1839, Shipping Oatette.) 

1200 b. Claim nnder matnal insnrance freight policy. 
Bole granted to show caose why award of arbitrators 
allowing loss of freight of goods not shipped shonld not be 
set aside on the groand, inter alia, that they had awarded 
in a matter not submitted to them : (N^tune and Britannia 
Mutual Insurance Freight Policy v. OreenteeU, Ac, Q. B., Feb. 
29, 1840, Shipping Gatette.) 

1200 a In allowing loss of freight against a ship in faolt 
for damage or loss by collision, the expenses of earning it 
ought to be deducted: {The QazeUe^ Harrison's Digest, 1844; 

8 Jar. 428, Ad.) 

1200 d. If a ship can be repaired so as to bring home her 
entire cargo at a cost which would exceed the value of 
tbe freight, bat less than the value of the ship when re- 
paired, there is not a total loss of ship/ or freight: {The 
Alfred; Mossy. Smith, C P., Jaai. 17 and Feb. 7, 1850; 

9 as. 94; Harrison's Digest, 2011; Amould, 1146; re- 
port of case published separately.) 

1201. When a ship is at an intermediate port, and the 
master elects to repair her damages, the fact of the repairs 
'being oltimately found to amount to more than the value of 
the ship, will not suffice to charge the anderwriters with 
a total loss, nor can the shipowner recover a total loss 
of freight where the freight has been actually earned 
and paid to the holders of a bottomry bond. Observations 
as to abandonment of freight : {The Lord Cochrane; Benson 
T. Chapman, H. of L., July 24, 1849; 2 H. L. Cas. 696; 
Amould, 1147.) 

[Note.~-ThQ decision of the Court of C. P. in this case, 
noticed hi Phillips, 1637 (6 Man. & 6r. 792), was reversed bj 
the Ex. Ch., and the reversal sustained, as above shown, by 
the H. of L. on the 24th July 1849.] 

1202. Although thefreightafterwards earned by aship which 
iB abandoned to the underwriters on ship belongs to them, 
yet in such a case, when the cargo is delivered, and the 
fireight earned for the benefit of these underwriterB, there is 
not a loss on the policies on freight: {The Laurel; Scottish 
Marine Insurance Company v. Turner, H. L., March 3, 1863 ; 
Kos. 2014, 4062 ; 4 H. L. Cases, 312 ; Amould, 1160.) 

1203. A vessel bound from St John's to Liverpool, stmck 
on Soldier's Ledge, near Yarmouth (U. S.X and it was found 
that it wonld cost more than she was worth to get her off 
and repair her. In charging the jury the judge said, that 
**the daim against the underwriters was correlative with 
their right to abandon." Verdict against underwriters 
for total loss of freight: {The Perthshire; Robertson v. 
Ptovincial Mutual and Cfeneral Insurance Company, St. 
John's (N.B.) Circuit Court, Dec. 26, 1855, Shipping 
Gazette, Jan. 16, 1856.) 

1204. A vessel saUed from Shields with a cargo of coals 
for Aden, but after getting ashore was taken into Cux- 
haven. The coals were there discharged, and behig found 
to b« wetted with salt water, the shipowner declined to re- 
ship tbem, on the ground that they were consequently liable 
to spontaneous combustion, and it would cost an unreason- 



able sum to put them into safe condition. Shipowner held 
entitled to recover a total loss of freight flrom underwriters 
under a time policy effected on freight. The principle 
applicable to ship and goods is alike applicable to freight 
Cases of Murdoch v. Potts and Morley v. Jones, commented 
upon: {The Charles Kerr; Michael v. GUlespie, C. P., 
Dec. 19, 1856, Jan. 19 and May 23, 1857; Harrison's 
Digest, 102 ; 3 Jur. N. S. 1219 ; 26 L. J. 306, C. P. ; 2 C B., 
N. S., 627; see W. Rep.; Common Law Digest, 61 ; also 
No. 602.) 

IX. Mastsb's Powxb as to Contbaots of Affbbioht- 

MBHT. 

(See also Nos. 287, 1205, 1420, and the title 
*' Assignment") 

1205. Where the master of a ship agreed to pay out of 
the freight a debt previously incarred to agents of a British 
ship at Malta for other vessels of his owners, also some 
necessary disbursements made by certain mortgagees on the 
vessel's arrival at Cork, it was held that the master had 
no authority so to assign the freight, and that the assignees 
of the owners were entitled to payment of the freight. 
Wages of crew paid pro rata out of ship and freight: 
{The Sir Henry Webb, A. C, May 8, 1849 ; 18 Jur. 639.) 

X. Patment. 

1206. Freight of a cargo from the West Indies having 
been paid by consignees to brokers within two months flrom 
thedate of sending in the report, the broker subsequently 
absconding, found by jury to be a legal payment, although 
it was alleged to be the custom of the trade to pay it after 
the lapse of two months from that date: {Oraham, Ac. v. 
Kensington, Ac., C. P., Dec. 17, 1842, Shipping Qatette.) 

1207. Freight on teak timber held by a jury to be pay- 
able by dock company's measurement, viz. by extreme 
length, breadth and depth ; that la, by space and not by 
bulk. The teak timber composing the cargo was very 
crooked : {ffarley, <^c., v. BoU, C. P., Dec. 13, 1844, Shipping 
Gazette.) 

1206. Charter per month; assignment of freight; claim 
for payment after bankraptcy : {The Fifeshire; Boyd, <ite. ▼. 
Mangles, <fie., C. £., Jan. 24, 1849 ; Harrison's Digest, 3433, 
3 Ex. 387 ; Shoe's Tenterden, 74 ; see Mangles v. Dixon, 8 
H. of L. Ca. 702.) 

1209. ** Independent of custom freight is not due until 
the consignee has had a reasonable time to leam whether he 
has received the fhll amount consigned to him, even although 
his own goods are shipped to him." The clause " weight 
unknown" does not affect the freighter's right to recover, 
but " merely serves to exonerate the master.*' Observations 
as to the establishing of usage by evidence. The jary must 
be constrained to say it entered into the minds of the 
parties in making the contract -^otherwise the usage has 
not effect: (American case : Soule, <£re. v. Ranstead, d^ 
a P., Boston, U. S., 1849, Shipping Oazette.) 

1210. Case relative to payment of freight and discount 
for cash where the balance of freight was payable accord- 
ing to charter-party by good and approved bill at four 
months : {Johnson v. GiOespie, Greenock SherifTs Court, 
Dec 27, 1860, Shipping Gazette.) 

1211. Charterers not liable to shipowner for fireightpald 
by them to a shlpbroker who acte4 as agent for the ship- 
owner, and afterwards became bankrapt without paying 
their promissory note for its amount to the shipowner : 
{The Assyrian; Nicol v. Gilman, Ae., Q.B., July 4, Nov. 4 
and 15, 1856, dipping Gazette.) 

XI. Pro Rata Itineeis Pbbaotl 

1212. If goods of a perishable nature are of necessity sold 
at an intermediate port the shipowner has no daim either 
for the fiill freight or for freight pro rata itineris: {TUer- 
boom V. Chapman, Harrison's Digested Index, 1844; 13 
L. J., N. S., 384, Ex. ; 8 Jur. 811.) 
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1213 a. In Rednardt Ae. y. PkiOipi (the United States Clr- 
e«lt Court, NewTorIc, on 16th An^. 1860), decided that if 
goods have throogh sea damage lost their original charac- 
ter, or if a total destruction in specie would ensne were they 
sent Ibrward to their destlnatiou, and the goods are there- 
ibre sold, the riiipowners are not entitled to any freight on 
these goods ; and the nnderwriters on firelght are liable fbr 
the loss of firelght thereon, as decided in Huggs^ Ac, ▼. 
Angw, Jbc,t 7 How. 699, 606, 607. 

1213 b. A ship boond for London was wrecked off Sligo, 
and part of the cargo eared and sold, and its proceeds re- 
eeived by the captain. The Lord Chief Baron told the Jury 
that it bad been decided that if the master was not in a 
position to perform the yoyage, there coald be no claim for 
freight: iCiObertion ▼. Hukhinton^ C. £., Dec. 11, 1860, 
Shipping Gazette.) 

laia Case relative to earning of fireight, and liability 
of nnderwriters, where a ship bound to Cardiff with 
timber, abandoned on the American coast, drifted to and 
was picked up and taken into Onemsey, at which place 
Lloyd's agent sold the hull and cargo, the latter for the 
benefit of underwriters, it being so much damaged that he 
considered it would not pay the expense of sending it for- 
ward: (Mellish V. Tapper, Royal Court, Guernsey, March 
24, 1856, Shipping Oazette.) 

1214. The master haring sold cargo without necessity, 
and not being entitled to fi-elght pro rata, held, on the 
authority of CompbeU v. Thonuon, 1 Stark. 490, and Chapman 
V. Benton^ 6 Com. B. R. 358-9, that the shippers could not 
recover a loss of freight advanced from underwriters. Con- 
sequences, as regards freight, of master selling cargo neces- 
sarily: (2%« lauit Napoleon, Central Circuit Court, New- 
foundland, Sept. 15, Shi^pping Gazette, Dec. 7, 1867.) 

XII. Salvage. 

1215. In a question of salvage, fireight must be actually 
earned before it can be brought into the registry of the 
Admiralty Court, in order that salvage should be awarded 
on it: (The AUne, A. C, Dec 3, 1839; 1 W. Rob. 123; 
Pritchard's Digest, 166. See Na 1217.) 

1216. Salvage is awarded on gross fi'eight Vessel bound 
fh)m Shields to London assisted off the Cant-edge Sands : 
(Ths Lord Goderieh, A. C, Feb. 22, 1841, Shipping Gazette.) 
Vessel from Quebec getting anchors and chains put on board 
off Dover: {The Perseverance, A. C, March 6, lB4ltSh^>ping 
Gagette.) 

1217. In salvage cases fireight can only be brought in when 
it is actually earned; it is of no consequence whether In- 
sured or noti (The Ann, A. C, March 3, 1847, Shipping 
Gazette, See No. 1215.) 

XIIL Smppsft's Liabujtt. 

1218. Question as to liability of shipper of goods fbr fi-eight 
where the •♦ stop " on the goods for freight was taken off, 
and the consignees became bankrupt: (Green, dx. v. Dirom, 
dc, a E., July 11, 1848, Shipping Gazette; see Madachlan 
on the Law of Merchant Shipping, 425.) 

XIV. Stop. 

1219. Verdict of jury against shipbroker for freight of 
goods on which, according to instructions, he put a " stop 
freight " in the dock in which the vessel was entered ; 
owing to a custom of the merchants receiving colonial pro- 
duce pverside into lighter* and conveying it to another 
dock, the stop put did not take effect, and the consignees 
received their goods without paying freight : {Phillips v. 
Cooke, 0. E., July 10, 1848, Shipping Gazette. See No. 1218.) 

XV. THAMSHIPMEMT. 

(See also No. 1175.) 
1120. Conveying part of a cargo, consisting of tea, from a 
ship Htiandid near MaiKate, to Loudun, its place of destiua- 



tion, by means of steamers, it being needftil to discharge the 
cargo and remove it to a place of safety. Is not to be con- 
sidered merely as a transhipment to fhlfll the owner's duty 
of forwarding the goods to earn fi«ight ; but is a salvage 
service, so far as concerns the persons rendering sooh ser- 
vice, and in proportion to the value the grosa freight whidi 
is included in the value for salvage must pay for any sum 
awarded. Jurisdiction of Admiralty Court does not extend 
to questions of mere transhipment: (27k« Westminster, A. C, 
May 4, 1841; 1 W. Rob. 229; Maclachlan on the Law of 
Merchant Shipping, 545. See No. 1786.) 

1321. It doea not seem to be settled in law that the owner 
of ciirgo is liable for extra freight of goods transhipped and 
forwarded by the master, his ship being incapable of pro- 
ceeding on the voyage: (observations of Jervis, C. J., in Tht 
H«be ; Botetto v. Gtarnqf^ G. P.»May 6, 7 and 30, 1851 ; 11 
C. B.; 15 Jur. 1180.) 

{Note by the comptier.— According to long-settled praetioe 
it is always paid by the pn^rietors of the cai^iOk or by thdr 
underwriters, if insured, wbore the necessity of the tranabip- 
ment through sea perils is unquestionable. Mr. Phillipa, in 
sect 1 138, says that in the United States tiie underwriters in 
considered liable for such extra freight beeause it prevents! 
total loss of cargo by loss of the voyage. See Phillips, 1461, 
1 462, 1 777,for an argument in favour of the right of the assured 
to recover from his underwriters soch extra fireigbt ; also 
the case of Tne Great Indian Peninsular BaHway Company t. 
Saunders, £. C, Feb. 8 and 8, 1862 ; 6 L T. Rep. N. & 297; 
No. I 111 a, note.] 

12i2. Question under charter-party as to setting off agsiost 
chartered fireight the fireight paid lor seading forward cer- 
tain goods transhipped oa account of veeael being strained: 
(The Maria Jane; Reed v. LiUy, Westeru Circait, Bristol, 
Aug. 15, 1851, Shipping Gcuette,} 

1223. Case as to mutual rights of owners and underwri- 
ters in respect of cargo and fireight when ship in a wrecked 
condition was brought into an intermediate port derelict, 
and there was no one present to exercise the right ofsending 
on the cargo to its deatinatton : {MeUuish, Sc. v. Tuppert 
Court of Jadgments, Ouema^y, Shipping Gazette, Not. 
21, 1866.) 

1221. In a case of necessary transhipment of gaanoby 
the master at an intermediate port, held, that he could not 
bind the consignee to pay freight on 470 tons as agreed in 
the charter-party executed by the master with the captain 
of the vessel into which the cargo was transhipped, there 
being only 344 tons of cargo delivered, and that the con- 
signee or merchant was not liable in an action under that 
charter-party fbr dead freight because of a full cargo not 
being provided. It would seem that he is not liable even 
if the captain had made a firaudulent representation as 
to the quantity of cargo. Sundry cases cited and founded 
upon by the court: (The Mary Green, Gibbs, Ae. v. Qrof, 
dx., C. £., May 2, 1857, Harrison's Digest 195; 2 H. AN. 
22; 3 Jur. N. S. 543; 26 L. J. 286, Ex.; W. Rep. 608; 
Machlachlan on the Law of Merchant Shipping, 430. See 
No. 974.) 

FROST. 

1224 a. Charterer not liable for detention of ship caosed 
by ice, without express' stipulation to that effect in tbe 
charter-party : (PringeU v. MoUett, 6 M. A W. 80 ; Har- 
rison's Digested Index 1840, cited in Shoe's Tenterden 
229; Machlachlan on the Law of Merchant Shipping, 440.) 

GAMBIER. 

1225. Damages awarded fbr not delivering packages of 
gambler of sufficient siae, according to contract : (Gorrissen, 
Ac. V. Perrin, ire, C. P., Dec. 16, 1856. On Jan. 15, 1857, a rnle 
nik granted. Question as to what is meant by a bale of 
gambler, also as to mode of selling gambler by quantity or 
weight : (Shipping Gazette.) 
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GENERAL AVERAOE. 

<See alBO the title "Average," 158, and "Foreign Adjiut- 

ment'*) 

1326. Qaesticm as to Admiralty Jarisdictton in cases of 
general average, or claims for loss on cargo sold to paj 
Doceflsary disbursements of a ship at an intermediate port : 
iLa CotuUmcia, A. C, July 28, 1846 ; 10 Jar. 849 ; 4 Notes 
of Cases, 677; Pritchard's Digest, 32, 93; see also The North 
Star, 29 L. J. 73, Adm. ; Blaclachlan on the Law of Merchant 
Shipping, 588.) 

1227. The expenses of discharging and reshipping cargo 
to enable the ship at an intermediate port to repair damages 
sustained by stress of weather, give rise to a claim of general 
average, as decided in The Copenhagen, 1 Rob. 289; and 
Plummer v. Wildman, 3 M. & J. 482 ; sundry cases cited by 
WiUes for the demurrer, and James Wilde contra: {HaU 
V. Janson, Q. B., Jan. 24, 1855; 3 C. L. R. 742; 4 £U. A BL 
500; 24 L. J. 97, Q. B. ; 1 Jur. N. S. 571 ; see also Wilde, 
B/s observations in the case of The Bombay^ I860, shorthand 
writer's notes.) 

1228. A policy effected by shipowner on money advanced 
on Bocovmt of freight which was at his risk held to be sub- 
ject to genend average: (HaUr. Janaon, Q. B., Jan. 24, 1855; 
8 C. L. R. 737 ; 4 Ell. A Bl. 500 ; 24 L. J. 97, Q. B.; 1 Jur. 
N. S. 571 ; see notes on this case under the titles Average 
iGenerati, 168 b, and Freight, 1171.) 

1239. Whether the expense of getting a stranded ship off 
the ground after the discharge of the cargo, is particular 
average on ship or general average? (The Snowdon; Job, 
Ac. V. Lan^on, Q.B., June 11, 1856; 26 L. J. 97, Q. B.; 
Amoold, 922, 933; W. Rep. 641. See full report of Lord 
Campbell's jodgment. Shipping Gazette, April 24, 1857; 
Jforan v. Jones, Q, B., April 21 and 22, 1857 ; 6 Ell. & Bl. 
779; 3 Jur. N. S. 109; 26 L. J. 187, Q. B. ; Amould, 933; 
Harrison's Digest, 108; W. Rep. 503; Madaehlan on the 
Law of Merchant Shipphig, 574, 575. See No. 158 e hereof 
and note.) 

1229 a. A vessel bound from Hamburgh to Buenos Ayres 
incurred a heavy general average at Exmouth. To defray 
a iwrt of the expenses a portion of the cargo was sold. The 
fiihlp proceeded on her voyage, and on arrival the general 
average was adjusted at Buenos Ayres, which the court 
deemed a correct mode of prooeeding. A large balance of 
sales of eai^o on the adjustment of general average was 
found to be repayable to the consignees : Held, that they 
could not take a bottomry bond on ship and freight for the 
return voyage to England, in security of this balance ; it 
not being proved that the ship might by the law of Buenos 
Ayres have been arrested toit the amount duet case of 
Augusta, 1 Dod. 283, commented upon by the court A 
claim for general average does not constitute a lien on 
ship, in &vonr of the proprietors of the cargo. Gases 
cited by Twiss, Q. C and Glarkson against the bot- 
tomry bondholder:— As to foreign law : De Louis, 2 Dod. 241 ; 
The Prince Oeorge, 4 Moore P. C. 21. As to arrest Justifying 
bottomry : The Augusta, I Dod. 288; 77^ Aurora, 1 Wheaton's 
Rep. 104 ; TTte Osmarili, 7 Notes of Oases, 322. As to lien or 
remedy for general avwage contribution : J7u Bold Bue- 
<leugh, 7 Moore P. C. 284 ; Birkekg v. Presgrave, 1 East, 
220. As to the Admiralty Court disclaiming jurisdictiou la 
questions of general average: 77^ Constance, 4 Notes of 
Cases, 614 (The North Star, A. C, Feb. 23, 1860; 29 L. J. 
73, 76, Adm. ; 2 L. T. Rep. N. S. 264 ; 1 Lush. 45 ; Mac- 
lachlan on the Law of Merchant Shipping, 156.) 

GENERAL SHIP. 

1230. "The shipper of goods by a general ship cannot In- 
aiflt on having them relanded and returned to him without 
paying the freight, and indemnifying the master against 
tlie consequences of the bills of lading signed by htan.** 
Sundry cases cited by R. £. Turner, and Sbee, Serjt, for the 
plaintiffs, and by WiUes, contra, -^nT c^rom nted upon by 



the court: {Tindal v. laylor, Q. B., Nov. 14 and 28, 1854 ; 
4 E. ^E B. 219; 3 C. L. Rep. 199; Shee*s Tenterden, 425. 
See No. 218 hereof.) 

1231. A custom for a general ship to wait on the berth 
tlU she gets full freight should be recognised only if it 
limits her so waiting within a reasonable time : (Chief Jus- 
tice's direction to a Jury in O^Halloran v. Wilson, C. P., Dvib' 
lia, ShippistgGateUe, Dec 22, 1854.) 

GIVING WAT. 
(See »• Collision.") 

GLOUCESTER CANAL DUES. 

1232. Usage for shipowner to pay them in the case of 
vessels can'ying timber between Gloucester and Cardiff, 
Newport or Bristol : (Cobbledick v. Walker, Gloucester C. C, 
May 7, 1853, J^ipping Oazette.) 

GOLD DUST. 

1233. Shipo?rners held exempt from liability for loss of 
gold dust, the value of it not having been stated in the bill 
of lading, in accordance with the 503rd section of Merchant 
Shipping Act: iWHUams v. The African Steam Ship Com' 
pony, C. K, June 16, 1856; see Harrison's Digest, 198; 1 
H. ^ N. 300; 2 Jur. N. S. 693; 26 L. J. 69, Ex. ; Madaeh- 
lan on the Law of Merchant Shipping.) 

GOVERNMENT. 

1234. United States Government held liable to make res- 
titntion to the owners of a private armed brig destroyed by 
British ships of war in 1814 in the harbour of Fayal, the 
Government^ having failed to obtain redress iirom the Por- 
tuguese Government, and submitted the claim to arbitration 
without the claimant's consent : (American case : Owners 
of brig Armstrong v. United States, U. S. Court of Claims, 9 
M. L. R. 137, July 185&) 

GOVERNMENT VESSELS. 

(8e« " Salvage.") 

1234 a. Claims of Admiralty fbr damage to a ship-of- 
war employed in rendering salvage services: {The Tiietis, 3 
Hag. 14; Harrison's Digested Index, 1839.) 

1234 b. Claims of ships-of-war assisting British merchant- 
men: (The Rapid, SHagg. 419; Harrison's Digested Index, 
1840.) 

GRAIN. 
(See "Com.") 

1235. Partial loss of wheat in bulk by being pumped out, 
is a particular average, and by the terms of the usual mem- 
orandum in a policy of insurance is not recoverable from 
underwriters unless the ship be stranded : (Hills v. London 
Assurance Company, C. £., Nov. 25, 1839 ; 5 M. A W. 569; 
Amould, 1058; Phillips, 1773, 1777.) 

1286. Evidence as to the number of cubit feet occupied by 
one quarter of Indian com : (Warren v. Peabody, G. P., 
Jan. 16,1849; 80. B. 800; 14 Jur. 150; 19 L. J. 43, G.P.; 
Shee's Tenterden, 182.) 

1237. Liability of underwriters, where sea-damaged 
com is sold at an intermediate port, although it could be 
dried and reshipped and taken forward as a merchantable 
article to its desUnation : (Reim/er, Ac v. Ringrose, Northern 
Circuit, York, March 20, 1850, ani G. E., Feb. 26, 1851; 
6 Ex. 263; Amould, 1048. But see No. 896 to 898; and 
Rosetto V. aumey. No. 3267.) 

1238. Claim for alleged deficiency in the rendering of a 
cargo of wheat at Gloucester, as compared with the French 
welgkt in the bill of lading : (Ertand v. BarrtU, Gloucester 
CO., Jiue 11, I860, Shipping Gazette.) 

GRATUITY. 
(See " Wages.") 
1339. Claim of master of ship to gratuity not stipulated 
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for in charter-party for Mediterranean Toyage : {LaHe y. 
Bidtabyt Shields C. C, Not. 19, 1853, Shipping QazetU.) 

1340. A payment in addition to wages, extorted mnti- 
nooaly by the crew of a ship from the master, is illegal, 
and may be set off against their claim for wages. An agree- 
ment to snch effect reqoired from the captain, when a ship 
was in distress, wonld not be binding. An actual gratnlty 
paid Tolnntarily to a seaman he is entitled to retain. Law 
of the subject somewhat fnlly expounded by Lord 
Campbell in charging a jury: (27m Banker's DaughUr; 
KOlv T. Coulborn, Q. B., Dec. 16 and 33, 1854, Shipping 
GateUt.) 

GREASE CASKS. 

1841. Leakage of grease casks shipped at Buenos Ayres: 
(Aiuferfon, de. ▼. Chapman and Willis^ Liverpool Asaiaes, 
April a, 1839, Shipping GautU.) 

OROUNDING. 

1343. Damage to a ship (insured for twelve months in 
port and at sea) by taking the ground at the place where it 
was intended she should, and where she did discharge her 
cargo: held not to be a claim on underwriters, no accidental 
circumstance having occurred. The beach was hard, 
shingly, and uneven. The vessel subsided on the shore at 
the receding of the tide in the usual and expected course ; 
but on taking the ground listed towards the beach about two 
planks, and a creaking noise was heard as if something was 
breaking: {The EUxabeth; Magnw v. BttffamMr, C. P., 
Jan. 89. 1852; 11 C. B. 876 ; 5 B. dfc Aid. 161 ; Arnould, 
821, 881 ; PhUlips, 1067; Shoe's 4th edit, of MarshaU on 
Insurance, 389, referring to Fleteher v. lngU$^ 3 B. ft A. 
815,) Mr. Phillips questions the soundness of this deci- 
sion. 

1343. A vessel was compelled for safety to run into an in- 
termediate port, the tidal harbour of Sauzon, on the French 
coast, and by reason of its being low water at the time took 
the ground : Held, that this was a stranding. The court 
founded on Wells v. Hopwood, 6 B. fc Ad. 80 ; Kingsferd v. 
ManhaU, 8 Bing. 458; s. c. 1 L. J., N. a, 135, C. P.; 
and Bishop v. PenOand^ 7 B. ft C. 319, and laid much stress 
upon the circumstance that the vessel was not in safety be- 
fore grounding. It would have beendiflSerent if after entering 
the harbour in safety she had subsequently settled down 
with the ebb tide and so taken the ground: iCorooran v. 
Oumev, (^ B., Jan. 31, 1853; 1 EL & Bl. 456 ; 36 L. J. 113, 
Q. B. ; Am. 884 ; PhilL 1758.) 

GUANO. 

1344. Charterer felling to furnish a cargo of guano at 
Ichaboe, the master held entitled to take a cargo of guano 
on his own account, the profits of which would belong to 
the shipowner: (LidgettY. Williams, Ch. C, April 30, 1845, 
Shipping Gazette.) 

1345. Liability of shipowner fiEdling to load a cargo of 
guano at Ichaboe, according to contract of affreightment, 
in consequence of there being ui insufficient supply of 
guano there on the ship's arrival: iHillsY, Sughnte, Se- 
condaries Court, April 9, 1846 ; Elarrison's Digested Index, 
3410, 15 M. ft W. 353; Sheets Tenterden, 191 ; Maclachlan 
on the Law of Merchant Shipping, 463.) 

1346. Commission of 42. 13«. 6d. per cent, found due to 
shipbroker on freight of a charter-party from Ichaboe, 
though the vessel did not get a full cargo of guano : (JHiU 
T. Kikhing, May 14 and June 8, 1846 ; Harriaon's Digested 
Index,97;3C. B. 399.) 

GUERNSET. 

1347. Wrecked goods sold at (Juenu^held subject to 
(Queen's weights duties the same as other goods: {Moore 
T. Le Marehantj Royal Court, Guernsey, 1850, Shipping 
Gaeette.) 

1346. Steamers held not bound to take a pilot in entering 
the harbour of St Peter-Port (Sir W. CoUlngi dissenting): 



Hughes v. Manger, Royal Court, Guernsey, March 1850 
Guernsey Star.) 

1349. The Queen's Receiver held bound to perform his 
duties at Guernsey in wreck and salvage cases gratuitously. 
Question as to application of Norman law: {Ranwell v. 
Tupper, Royal Court, Guernsey, DecL 8, 1850, Shipping 
Gazette.) 

HARBOUR COUMISSIONER& 

(See "Dock Trustees." 

1350. Claim made against certain harbour commissioners 
for damage to ship by a dolphin or mooring-post giving 
way, not sustained. Observations by the recorder in ad- 
dressing thejary asto the commissioner's liability in case 
of negligence by selecting an incompetent person to erect 
the dolphin, or not exercising due discretion in the appoint- 
ment of a person tosuperintend the upholding of the harbour 
works : {Carr v. Thompson, Berwick Court of Pleas, Shipping 
Gazette, Nov. 8, 1853.) 

HARBOUR DUES. 

1350 a. Cases relative to payment of harbour duties :— 
Brune V.Thompson, 4 Ad. & EL, N. S. 548 ; Harrison's Digest, 
1840. As to Ramsgate harbour duties: Petty v. Rose, 1 
DowL ft La 601 ; 13 L. J., N. &, 155, Ex. ; Harrison's Di- 
gested Index, 1844. 

1351. Harbour master urested by order of Admiralty 
Court for carrying off and selling part of a vessel's rigging, 
ftc, to pay harbour dues, though the vessel had been ar- 
rested by warrant of the Admiralty Court He was released 
on giving bail to answer any damage and expenses caused 
by his act Reasons for the court prohibiting snch a 
lawless course: (The Harmonie, A. C, March 17, 1841, 1 
W. Rob. 179;'Pritchard's Digest 39.) 

1353. Verdict against harbour master for loss by giving 
ship an improper berth. Question arising under role of the 
port requiring shipmasters, under a penalty, to remove their 
vessels as directed by the harbour-master. Before Parke, B. : 
{The John and Henry ; Cobbold v. TWiao, Norfolk Circuit, 
Ipswich, Aug. 4, 1863, Shipping Gazette.) 

1353. Liability of harbour master for damage arising 
through his neglect or mismanagement in conducting s 
ship into harbour : {The Dragon v. The Broeder Trows 
A.C., Dec. 19, 1853, Shipping Gazette.) 

HARBOUR MASTER. 

1354. Ship relieved from responsibility for the conse- 
quences of mooring a ship at a place and in a manner 
strictly according to a harbour master's imperative orders : 
(7^ Dolphin V. The Economy, A.G., March 30, 1855, Shipping 
Gazette,) 

1355. Verdict against dock master or superintendent snd 
his assistants for damage to a vessel entrusted to his charge 
at the Government dock at Deptford. Vessel laden with 
coals for Crovemment Caisson at dock entrance out of 
order, whereby the vessel could not get admission to dock, 
and was irreparably damaged. Before Crowder, J. : (TU 
Eagle; Wright and another v. Peam attd others, C ?•• 
Jnly 8, Nov. 4, 1858, and Jan. 37, 1859, Shipping GazetU.) 

HARBOUR OBSTRUCnONS. 

1356. Master of a vessel fined for heaving ballast over- 
board in the harbour of Cardiff: (The SurveQlant, dx., Car- 
diff Police Court March 11, 1856, Shipping Gazette.) 

HEATED CARGO. 
(/See also "Com," 835.) 

1356 a flour having been put on board a vessel by the 
agents of the ship on their own acooimt became heated 
without any extraneous cause while the ship was at her 
loading port u^d, being considered dangerous, was re- 
landed and taken back by the agenta Dr. Lushington 
thought the agents could not charge the shipowner with 
the expense of relanding it and held that such expense 
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ms not B proper sabject for a bottomry bond : (77ke Roffoil 
Stuart, A a. May 4 and Jnne 5, 1855 ; a £. A A. B. 258 ; 
Jnr. 1116.) 

HEMP. 
1SS7. Hamp damaged by oil and sea water. Claim ans- 
tained againat shipowner for the damage as not being caused 
by sea perils, and set-off against the freight: (American 
ease; Bectrse r. Aopet, ^., District Goort of U. S. for Mas- 
laehnMtts, Nor. 1856 ; 9 M. L. R. 548.) 

HIGH SEAS (ON THE). 
(See " Necessariea*') 

HYPOTHECATION. 
(See "Bottomry.") 
1357 a. Additional case relative to hypothecation of ship 
frright and cargo at Fayal, ship bound from St Domingo to 
LiTerpooL (^e«tion as to oommanicating with proprietor or 
consignee of cargo. Danger of rematoing in exposed Mitna- 
Hon during winter, and expense of warehoose rent of cargo 
Ulcen into account. Cases of 27^ Otxititudim and The Bona- 
parte commented npon : (TTie OllMer, A. a, lath and 18th 
March, 1862 ; and 6 L. T. Sep^, N. & 259.) 

ILLEGAL SALE. 
12S8. Illegal sale by deputy-seijeant of the Lord Warden 
of Cinque Ports at Harwich of goods saved flrom wreck. 
Yerffiet agynst him for 2002. damages : (7^ Athlev ; EnffUsh 
t. JIala, (t. B., July 3, 1848, Shipping Gaeette.'^ 

INDICTMENT. 
1S59. In Ei^land, nnder certain exceptions, corporations 
are not liaMe to indictment: (The Bombay; King of Ihe 
2Vk> ffeOiet T. PWtfWttlor md Oriental Steam Ifavigaiion 
Companift V. Cb, C, May 23, 1850, Shipping Oazette.) 

INEVITABLE ACCIDENT. 
iSee '* Collision," No. 605.) 

INJUNCTION. 
126a Iqjflnction granted to restrain certain shareholders 
of a shipping company firom intermeddling with a ship, 
which for convenience had been registered in their names, 
IS the course they were pursuing appeared to be an abuse 
of the powers vested in the trustees ; (Commercial Shipping 
Ompany; Miiet, dx. v. Thomas^ <ife«., V. Ch. C, Nov. 7, 
IW, Sapping GatetU.) 

1261. Ii^nnetion granted to restrain a party firom obtain- 
ing s new register to a ship which he had lengthened, with 
atlewtedefeat amortgaffe previously granted over her: 
(Lee r. Seid, Master of Rolls Court, Seq;>t. 23, 1842, Shipping 



1261 Application for injunction to restrain action for re- 
eoTery of loss by sale of cargo warranted free of average, 
vith a view to elicit further information after parties had 
Joined in a commission to examine witnesses, rcjjected. If 
jasttee absolutely required it the court would interferp by 
liUunction: (Montefiore v. Leeottt V. Ch. C, July 7, 1858, 
Skipping Oazettt.) 

INSPECTION. 
1263 a. Inapeetion of documents: (see *' Average Docn- 
menta," 169; and ease of Daniell v. Bmd, Court of C. B., 
JsQ. 15, 1861 ; 8 L. T. Rep. N. S. 701.) 

INSUFHCIENCY. 

1262 b. InsufDciency of tackle, Ac. The mast of a MUy 
boy having broken through insufficiency when discharging 
a log of timber by means of a tackle attached, verdict 
against master and owner of the billy boy for value of horses 
injured, and damage done to property of carman engaged in 
oarting the cargo of timber firom the craft : (Samard v. 
Aaron, 4x^ C. P., May 14, 1862; Times Newspaper of 15th 
M«y.) 

INSURABLE INTEREST. 

{See "Insurance," H.; ••Freight,'* 1189a.) 
1263. Insurable interest in case of a mortgage registered 



as an absolute transfer of a ship. Operation of Registry Act 
considered : (The Boyne ; Hutchinson v. Wright and others. 
Master of RoUs Court, April 19, 20 and 21, 1858; Weekly 
Reporter, 475 ; and see 25 Beav. 444 ; Law Digest for 1860; 
27 L. J. 834, Ch., cited in Madachlan on the Law of Mer- 
chant Shipping, 431.) 

INSURANCE (MARINE). 

(See "Abandonment,** 3 to 15; •'Adjustment,'* 23; ••Arri- 
val of Ship,'* 149, 150a; ••Assignment." 155b; ''Bai^ 
ratiy," 191, 192; "Broker," 364 to 370; ••Capture,*' 
398, 403; •'Collision,*' 670, 570 a. 825, 826; ••Conceal- 
ment," 878 to 883; ••Condemnation," 884 to 885; "Con- 
structive Totel Loss,'* 897 to 913; "Coolies,** 917; 
••Deviation,*' 1041 to 1053; "Free flrom Particular 
Average," 1161 to 1163; •'Freight,'* 1167, 1168, 1171, 
1172, 1175 a, 1189, 1200, 1200 a, 1200 b, 1200 d to 1204, 
1213, 1214, 1223; "Insurable Interest," 1263; "Uen,** 
1350, 1352 to 1354; "Loss," see "Constructive Total 
Loss,'* 897 to 913a; "Loss of Cargo," 1386; "Loss of 
Freight,** 1391; •« Loss of Ship," 1393 to 1400; "Neg- 
ligence," 1516, 1518, 15*9; "Particular Average, 
[Free firom Particular Average] ; " •• Passage Money," 
1583, 1584 ; - Proilt,*' 1690 to 1692a; "Sailing," 1771, 
1772, 1776, 1777; "Seaworthy,** 2018; "Stranding," 
2232 to 2234; "Transhipment," 2284, 2286; ••Valua- 
tion," 2301, 2302, 2303; "Vapour," 2805; ••Yacht," 
337&) 

CORTSNTS. 

I. Effecting Insurance, 1263 a to 1266. 
IL Insurable Interest, 1267 to 1272. 

Salmge, Insurance on, 1272. 
IIL Insimmce Association* 1273 to 1275, also 1299, 

1312. 
IV. Loss, 1276 to 1283. 

Of Slaves, 1276. 

Cargo, 1277 to 1279. 
Ship, 1281 to 1283. i 
Warranty to Sail, 1282. 
V. Misrepresentation and Concealment, 1284 to 1287 a, 

and see 1291. 
VL Negligence, Misoonduot or Wrongfhl Act, 1288 to 

1290 a. 
VIL Retum of Premium, 1291 to 1292. 
VIIL MieoeUaneous, 1298 to 1310. 

Broker (SetUement with), 1293, 1295. 

Cancelling Policy, 1309 a. 

Carrying Boats, 1304. 

CoIUsion, Damages Recovered, 1802. 

Concealment, Section V. 

Condemnation, 1296. 

Duration of Risk, 1803. 

Fault of Assured [Wrongful Act ] 

Freight, Interest in, 1301. 

Foreign General Average, 1294. 

Cieneral Average, Foreign Stotement, 1294. 

Ibuorable Interest, 1267 to 1272. 

Insurance AssoeiaUon, 1278 to 1275, 1299, 1S12. 

Insurance Company, 1306, and see 1312 a. 

Insured Value, 1297. 

Interest in Freight, i80L 

Jettison, 1298. 

Kentledge, 1809. 

LfabUity for General Average, per Foreign State- 
ment, 1294. 

Loss, 1276 to 1288. 

Misrepresentation, Section V. 

Mortgagee— Uen-Set-off, 1808. 

NoncompUaoee with Rules of Jnnraiiee Assode- 
tipn, 1299, and see 1312. 

Sailiog, Warranty as to, 1281L 

Salvage (Insurance on), 1272. 

Seaworthiness (calling for Supplies), 1306. 
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Set-off, 1308, 1310. 
Slave Trade, 1300. 
Usage, 1293, 1295, 1301. 
Warranty to Sail, 1282. 
Wrongful Act of Assured, 1290 a. 

L EFFBCnMO iMSU&AlfCB. 

1263 a. A party who undertook to effect an Inmuranoe on 
wheat, or to give notice of its not being done, was unaroid- 
ably prevented from effecting it on the terms prescribed, 
and neglected to give notice that he had effected it on diffe- 
rent terms. Held liable for loes : (CaUanderr. Oe&HcA«, Ac, 
C. P., Mot. 13, 1838; 6 Bing. M. C. 68; Amonld, 179; 
Shoe's 4tli edit, of Marshall on Inanrance, 212.) 

1263 b. Held that a person having effected Insurance for 
a part owner of a ship, who afterwards sold his shares pre- 
Tionsly to the lots of the ship, could not recover as agent 
for the part owner, who bad no interest at the time of the 
loss, nor as trustee for the purchaser, to whom the policy 
was not transferred: {Powla v. /»»««, Harrison's Digested 
Index, 1843; 18 M. A W. 10; Amould, 212.) 

1264. Insurance broker lield liable for neglecting to 
obtain stamped policies of insurance on a brig: (Turpin v. 
£iUon^ C. P., Feb. 8, 1843. Bute for new trial refused, 
Harrison's Digest. 2018; 6 Scott. N. U. 447; 7 Jur. 950; 
12 L. J., N. S., 167, C. P. ; 5 Man. & Gr. 456 ; Amould, 183.) 

1265. Insurance-broker delaying to insure goods ac- 
cording to instructions, verdict against him for damages : 
{Weartr. Bamttt^ C. £., Dec. 11, ibbQ, Shipping Oaxette.) 

1266. Case where an agent who had received instmctions 
ftrom his principal to effect a policy of insurance, employed 
ft third person who got the policy effected through his own 
broker. Claim for recovery of amount received by broker 
for loss : {CahiU v. Dawson^ Harrison's Digest, 102 (for 1657); 
3 Jur. N. S. 1128; 26 L. J. 252, G. P.) 

IL Ihsdeable Intesxst. 
(See also " Profit") 

1267. A shipowner may insure as freight the profit ex- 
pected to be derived from carrying his own goods in his 
own ship. Commencement of risk thereon : {Devaux v. 
7'^fMon, C. P., May 8, 1839; 5 Bing. N. C. 619; 7 Scott 
607 ; 3 Jur. 678; Amould, 272 ; PhilUps, 333 ; Hildyard's 
Edition of Park on Insurance, 68 ; see FUtU v. Fleming^ 1830, 
I Lloyd A Welsby's Mercantile Cases, 262. See also No. 
1200 hereof and 1691.) 

1268. In an action for total loss on a policy of insurance 
on profits, held that the profit expected on a homeward 
cargo of palm oil verbally promised to be sold to a person, if 
it should arrive in one of certain vessels, cannot be insured 
by him ; there not being a contract of sale capable of being 
enforced under the Statute of Frauds. Constraction of ex- 
pression " palm oil to arrive :" (Stoekdale v. Dunlop, C. E., 
Jan. 23, 1840; 6 M. 4; \Y. 224; Hildyard's 8th edition of Park, 
666; Amonld, 294.) 

1269. The owner of a French whaler held not to have an 
insurable interest in a bounty expected firom the French 
Government as being given to any ship engaged in the 
South Sea Fisheries bringing back {voduce to the amount 
of half its burden under certain conditions, all of which had 
not been complied with, and there not being proof of an 
invariable practice of the French Government in all such 
eases to grant a bounty:. (De Yaux^ dx. v. Steek, C. P., 
May 9, 1840 ; 8 Scott, N. R. 637; 6 Bing. N. C. 358 ; HUd- 
yard*s 8th edit of Park on Insurance, 676 ; Amould, 327.) 

1270. It is no answer to an action on a policy on goods 
**lost or not lost," that the assured did not acquhre an inte- 
rest by assignment of bill of lading in security till after the 
goods had been sea-damaged: {SutTterkmd v. Prattt ^<^i 
C. £., July 3, 1843 ; Amonld, 22, 308 ; 12 M. A W. 16.) 

1271. Observations of the Lord Chief Baron as to insu- 
rance on a ship for a voyage out and home. Ship rendered 



unseaworthy at loading homeward cargo : {Beobnan v. ^ay, 
C. E., July 4, 1814, Shipping GazetU.) 

1272. A shipowner having given security under 9 & 10 
Vict c. 99, for the claim of salvors on his ship and cargo 
when brought into port after being abandoned at sea, has in 
the further prosecution of the voyage au insurable interest 
in salvage: (Z%« Jouph Alexander; Briggt v. Merdumt 
Tradert Ship Loan and Auwance Association^ Q. B., April 
26, 1848; 13Q.B. 167; 13 Jur. 787 ; 18 L. J. 178, a B.; 
Amould, 808; Maude and Pollock's Compendium, Ist edit. 
216.) 

in. ImOBAKCS ABSOCIATIOM. 

1273. Clahn under mutual insurance freight policy. 
Question aa to setting aside award of arbiters, allowing Ion 
of freight of goods not shipped : {Nepttme and Britannu 
Mtaual Jnturancf Freight PoUk^ and GreenweU, ^., Q. ^ 
Feb. 29. 1840, Shipping Oautte.) 

1273 a. Neglect to comply with the rales of an insurance 
association, providing that the managing underwriters were 
to survey the ships yearly, and order such stores and re- 
pairs as they deemed necessary, and unless these were 
supplied " the ships should not be insured," held to render 
the ship unseaworthy: (.Stewart v. Wilton^ 12 M. A W. 11; 
Arnould, 718 ; Harrison's Digested Index for 1844.) 

1274. Jurisdiction of a court of equity to c(Hnpel payment 
of contribution to loss from Mutual Marine Insurance Asso- 
ciation, consisting of numerous members, where the amount 
is ascertained by arbitration according to its rales, or when 
not so determined : {Taylor v. Dean, Master of Rolls Court, 
June 23, 1856; W. Rep. 665; Harrison's Digest fori 857, 
103 ; 22 Beav. 429.) 

1276. Operation of Registry Act Question relative to 
giving notice of a mortgage in terms of one of the regula- 
tions of an insurance association. Suit in equity maintain- 
able by a member against the committee of the association. 
Interest of shipowner in vessel for recovery of loss, after 
transferring her by mortgage: iTheBoyne; Hutchinson y, 
Wright and others, Master of Rolls Court, April 22, 1858; 
W. Bep. 476 ; and see 25 Beav. 444; Law Digest for 1860.) 

IV. Loss. 

1276. Underwriters held liable for loss of slaves (insoxed 
against loss by sea peril) on board a vessel which put into 
Bermuda in distress, where by the British authoriUes tbey 
were emancipated : (American case ; Simpson v. CharkstM 
Marine Insurance Company, Court of Common Fleaa, 
Columbia, U. S., July 26, Shipping Gazette, Aug. 22, 1837; 
Dudley's Rep. 239; Phillips, 4th edit, voL 1, p. 690.) 

1277. Underwriters held lUble for total loss with salvage, 
by sale of palm oil at Island of Salt, the ship being sold as 
irreparable, and the casks containing oil in a leaky state, 
and no cooper to be had to repair thnn : {Reid v. Naime, 
&c. Nisi Prins Court, Liverpool, Aug. 20, 1839, Shippwg 
Oasette.) 

1278. Underwriters held not liable fbr loss bysaleof caiigo 
at an intermediate port, the vessel, which was condemned 
and sold at that port, having been unseaworthy at outset of 
voyage, deficient in crew, standing rigging and chains, and 
the forehold in a state of rottenness: (American case; The 
BoHf Darby v. Jackson Marine Insurance Company, New 
Tork Superior Court, June 22, Shipping Oaeette, July 25, 
1840.) 

1279. Underwriters held by a Jury not liable for loss by 
sale of a cargo of mahogany and logwood which might have 
been saved and sent on to its destination fix>m place of 
shipwreck at Belize. Bill of exceptions tendered: {West v. 
BeO, C. P., Feb. 24, 1841, Shipping Oaxette,) 

128a Liability of underwriters for estimated particolsr 
average on ship where they are not UaUe for a total loss, 
the ship being sold: {The Pusey Satt; Knight y. Faith, 
Q. B., June 11, 1860; Harrison's Digest, 2016; 15 (^ B. 
649; Amonld, 1004.) 



DIGEST OF MARITIME LAW CASES. 



87 



Insurance (Marine). 



1281. Underwriters held liable for a total loss on a policj f 
of insurance on adTances, as the cost of proyisions, &c. for 
Chinese coolies, who forcibly took possession of the ship in 
which they were being conyeyed and made their escape: 
{Naylor v. Pctlmer, C. E., May 27, 1863 ; affirmed in E. C, 
Shipping Gazette, July 11, 1854 ; 1 & 2 C. L. B. 356jind 1202 ; 
22 Jot. N. S. 329 ; Phill. 1106.) 

1282. A ship being insured from New York to Quebec, 
ilaring her stay there, and thence to the United Kingdom, 
*' warranted to sail from Quebec on or before Not. 1." 
Held tliat the policy covered a loss after 1st Not. during the 
voyage between New York and Quebec. The warranty 
should be construed thus, " warranted to sail from Quebec 
oa or before 1st Not., if the ship arrives on or before that 
date: " {Baines y. Holland, C £., Feb. 9, 1855; 3 C. L. B. 
593.) 

1283. Underwriters held liable for a total loss of freight of 
a cargo of coals discharged at Cuzhaven, and which the 
Ehipowner declined to reship, on the ground that being 
wetted by sea water they were liable to spontaneous oom- 
bosiion, and could not be reconditioned at a reasonable ex- 
pense. Ship bound from Shields to Aden, put into Cux- 
haven after being ashore: {The Charles Kerr; Michael v. 
GUlegpy, C. P., Dec. 19, 1856 ; Jan. 19 and May 23, 1857 ; 
3 Jar. N. & 1219 ; 26 L. J. 306, C. P.) 

Y. HiSaZPSESSNTATIOll AMD CONCEALMBNT. 

I2ai Misrepresentation as to property insured being for 
account of Brazilian GoTcmment, and not of a British mer- 
chant, at a time when there were political disturbances in 
Brazil. Before Lord Abinger and a special jury (Sir W. 
Follett for the insured) : {The Clio ; Campbell t. London 
Atsurance Company^ C. £., Feb. 27, 1838, Shipping 
Gazette.) 

1285. Concealment of the fact that a vessel's class was to 
le reduced in Lloyd's register, although the insurance was 
effected on the understanding that she was to be continued 
in her classy held to be fraud, and frees underwriters from 
liability. Lord Chief Baron's charge to jury in Redman t. 
V^^ilton, C. £., Jane 29, 1844, Shipping Oaxette.) 

1285 a. Concealment and misrepresentation of the time of 
Bidlmg, held to be material, although the correct time was 
6.ated in Lloyd^s list, which the insurers had not seen : 
{HadntoA t. MarshaU, 12 L. J., N. S., 337 ; II M. & W. 
.116, Ex.; Harrison's Digested Index, year 1843.) 

1286L Concealnient of a letter stating facts which led to 
the beh'ef that the vessel was in danger of being lost, held 
Ij infsildate the insurance; all material information in the 
pojdession of the assured should be communicated to the 
QJderwriters. The assured had represented she was safe at 
fiarmada: {The Active; Archibald y. Tatham, Q. B., July 5 
and Not. 4, 1847, Shipping Gaeette,) 

1287. Effect of collateral representations i (Parke B., in 
The Dove; OOice v. Booker, C. £., Not. 17, 1847, Shipping 
Gazette.) 

1287 a. Concealment of the foot of a vessel having been on 
saore held to vitiate the policy : iRusseU v. Thornton, C. £., 
Jane 22 and 23, 1859; 33 L. T. Rep. 329.) 

VL Nboliokncs, Hiioomduot, ob Wsomoful Act. 

1288. It has been repeatedly settled in the United States 
courts, "that it is no ground of defence that a loss was re- 
motely canaed by the negligence of the master, if the imme- 
diitte cause of the loss is a peril insured against: " (dictum 
of Story, J., in WiUiams y. Suiffolk Insurance Company, U. S. 
Circuit Court, Shipping Oatette, Sept 19, 1838.) 

1289. Negligence of master or crew rendering ship nnsea- 
worthy daring voyage by heaving ballast overboard, is no 
defence to an action against underwriters for loss, whether 
on a voyage or time policy : {Dixon v. Sadler, C. E., June 7, 
1839; affirmed by Ex. Ch., Dec 14, 1840; 6 M. A W. 
405.) 



1290. Underwriters' liability for loss occasioned by negli- 
gence of those on board. A ship being lost in consequence 
of the unskilful way in which she was loaded by natives 
usually employed on coast of AfHca for that purpose, imder- 
writers held liable for loss : (Redman v. WUson, C. E., June 
29, 1844 ; and see 14 M. & W. 476 ; 6 Jur. 7U ; 14 L. J. 383, 
Ex.; Amould, 794; Harrison, 2009.) 

1290 a. " It is a maxim of the insurance law of all conuner- 
cial nations, that the assured cannot recover indemnity for 
losses caused by his own wrongful act:" (Thompson v. 
Hopper, Q. B., Feb. 23, Nov. 10, 11 and 25, 1856 ; 6 E. ^b; B. 
172 ; W. R&p. 363 and 83 ; Shoe's 4th edit, of Marshall on 
insurance, 126, 128 ; see also dictum of Mellor, J., in Toung 
V. Palmer, Northern Circuit, Liverpool, Mitchell's Maritime 
Kegister, 12th April 1862; Meredith's Emerigon, 290; but 
see Redman v. Hay, as to underwriters' liability for loss 
occasioned by negligence of assured. No. 1519 hereof.) 

VIL Retdbn of Psehiuh. 

1291. If the premium has been paid under a frandalent 
representation, no return can be recovered : (Erskine, J., in 
Nuel V. Smith, Liverpool Assizes, April 9, 1840, Shipping 
Oatette,) 

1292. Premium to be returned where there is a mis- 
representation without fraud, whereby the policy of insu- 
rance is voided : (The Samuel Hicks; Anderson v. ThartOon, 
C. B., Jan. 26, 1853, Shipping Gazette.) 

VIIL MiSCELLAMBOUS. 

1293. Settlement of loss in account between underwriter 
and broker, held as discharging the underwriter from liability 
to owner, usage of so settling being known to the latter: 
(Stewart v. Aberdein, C. E., Dec. 14, 1887 ; ditto, rule nisi 
granted, G. £., Jan. 17, 1838; 4 M. & W. 211 ; Petersdorff, 
359, tit. "Insurance ;"Arnould, 153; PhiUips, 2169; Shee's 
4th edit, of Marshall on Insurance, 239.) 

Another case on this subject Usage must be known to 
both parties : (Sweeting v. Pearce, Ex. Ch., Feb. 2, 1861; 5 
L. T. Rep. N. S. 79 ; cases founded on Cotes v. Buttertoorih, 
in the Court of Ex., not reported; Bailey v. Wilkins, 7 C. B. 
892; Scott v. Irving; RusseU v. Baugley ; Todd v. Reid; 
Stewart v. AberdHn; Gabay v. lAoyd; and Kirkman v. 
Lewis; also JSroim v. Byrne; observations on Arnonld on 
Insurance.) 

1294. Insurers of 350 boxes of sugar held liable for a 
general average as adjusted and settled at a foreign port of 
destination: (American case: Loringy. Neptune Insurance 
Company, Supreme Judicial Court, U. S., adjourned Law 
Term, June, Shipping Gazette, Aug. 17, 1838.) 

[Note by the compikr.^The common practice for many 
years past of underwriters Introducing when signed a clause 
into the policy *'To pay general average according to 
foreign statement " shows the general understanding among 
persons engaged in this business that the underwriters are 
not so liable without express stipulation.] 

1295. Right of set-oflf for balance owing, in a question 
between insurance broker and part owner of a ship, loss 
having been paid to the brokers by the underwriters: 
(RUiott v. Brown, dx., Q. B., Dec. II, 1838, Shipping 
Gazette.) 

1296. Condemnation of ship held not to have ariaoi firom 
perils at sea, and onderwriters freed from liability. It was 
stipulated in policy that both parties should be subject to 
French law, and the vessel was condemned in France, being 
deteriorated to the tttent of three-fourths of her valoe. 
Tindal, C. J. told the jury that the question for them was 
whether the ship was innavigaUe firom perils of the aea, or 
was condemned merely on account of faults arising from 
old age and natural decay : (Devaux v. HiU, C. P., Dec. 22, 
1840 ; rule nisi granted on the ground of misdirection, C. P.t 
Jan. 15, 1841, Shipping Gazette.) 

1297. The insured value or sum insured on a ship is no 
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test of her real Tolue In a qneatton as to limitation of owner't 
liabUitj in caee of c(Allalon. It is a common practice, the 
Lord Chancellor ohserred, to insure for more than the ralne 
of the TCisel, becanse the owner by her loss is deprlTOd of 
more, and the insurers always pay unless there ii firand : 
(Walker t. FUtchtr, Ch. C, Jan. 37, 1843; see 13 8ym. 430.) 

1398. Loss of pigs jettisoned off deck allowed as general 
•renge against nnderwrlters on a time poliey on a steam- 
TMsel in the Irish trade: {MibDard t. Hibbirt, Q. &, Jan. 
31 and April 38, 1843; 8 a a 130; 3 0. frDav. 143; 11 
L. J. 137, a B. { Arnonld, 905 ; Note to Shoe's 8th edit, of 
Tenterden, 485. See " Deck Cargo,** Na 978.) 

1399. Policy held to be TOid in consequence of shipowner 
aot harlng compiled with two rules of a mutual insurance 
■oeiety, requiring him to fhmish the ressel with shifting 
boards and a new mainsail : (i/isc/lwfi t. Mutual Inturana 
SoeietVi Royal Court, Ouemsey, Dec. 6, Shipping Oazitte, 
Dec. 13, 1842; appealed to the Superior Court See No. 
313.) 

1300. Underwriters on a time policy not liable for a total 
loss of Ship, the Jury finding that she had been employed in 
the slare trade: {The FomUddble; Blyth v. Farbu^ G. E., 
Feb. 33 and 33, 1814 ; rule for new trial refused, C. B., April 
89, 1844, Shipping GatitU.) 

1301. Observations of Dr. Lushlngton as to the effect of 
usage in insurance questions. The custom of merchants is 
engrafted upon erery contract of Insurance, Just the same 
as if it had been inscribed in the contract Itsell With 
regard to the deduction of one-third new for old from the 
cost of repairing a ship's damage, the shipowner insuring 
his ship knows of the custom, and has to pay a less premium 
on account of such a deduction being sanctioned and allowed 
by custom. Case of Palmer ▼. Bladtbum, 1 Ring. 6, com- 
mented upon as to insurable interest on firelght being the 
gross and not the total amount— while in allowing for loss 
of firelght by collision, the net flreight, after deduction of 
estimated wages and port charges, Ibc, Is to be allowed by 
the Admiralty Court: {The GauOe^ A. C, May 3, 1844; 3 
W. Rob. ; 8 Jur. ; 8 Notes of Cases.) 

1303. When the shipowner has recovered fh>m his under- 
writers for the loss of a ship, and afterwards succeeds in an 
action against the wrongdoers by negligent collision, the 
underwriter has a lien on the amount recovered for the 
amount of claim paid by him: {White v. Dobintont dtc^ V. 
Ch. C, Nov. 14, 1844; 14 Sim. 373; Harrison's Digest, 
8386.) 

1808. A vessel having arrived as near Wallasey Pool (in 
the river Mersey) as she could get, and there discharged 
part of her cargo, the risk of insurers on ship for the voyage 
held to be ended, the vessel having been moored twenty- 
four hours In good safety, though she had afterwards to go 
Into WaUasey Pool to discharge the remainder of her cargo t 
{WhUwdl V. Harrieon, Northern Circuit, Liverpool, April 1, 
1847; ditto, C. E., March 1, 1848; Harrison*s Digest, 3006; 
Amould, 608 ; 3 Ex. 137; 18 L: J. 466, Ex.) 

1804. Underwriters hdd not liable for loss of a steamer 
earryhig one boat instead of two, as directed by 9 A 10 
Viet c. 100, ss. 8 and 16. The vessel going firom Dublin to 
London was considered by the court a ** sea-going vessel ** 
within the meaning of the Act, and if the voyage was thus 

, pnAlblted by Act of Parliament, It was Illegal, and (although 
the non-observanoe of the provlsien of the Act was sirt^ect 
to « penalty) the shipowners could not recover. Hie ease 
«f Redmemd v. SmUh^ 8 Scott N. B. 360, relied upon by 
Monsel: (2%« TribWH; Senator Screw Oompanf v, Aetle, 
41 R, Dublin, Feb. 16 and May 6, 1848, Skipping OoMtUe; 
and shorfhand writer's notes.) 

1805. Wliether in a question of unseaworthlnesi, vessels 
gre bound to take sufficient provisions for the whole voyage, 
or may call at an lntermedi4to port for supplies : (Obser- 
vations of Lord Denman in The Pusey Hatt^ (^ B., July 10, 
U48,jbl^Rp«v QoMeUe.) 



1306. Held, that since the passing of 6 Geo. 4, c. 114, it 
was sufficient to render each shareholder of an insurance 
company responsible to the amount of his shares, that the 
name cf the Arm (the General Maritime Insurance Com- 
pany), instead of the name of each member of the company, 
was entored In the poliey : {Reid v. AUen^ C. E., July 6, 
1849; 14 Jur. 1083.) Bat see the case of HaUtett v. Mer- 
chant Tradere' Company , befbre Lord Denman, in the Conrt 
of Q. B., sittings in banco, July 13, 1849, 14 Jur. 333, a ease 
where terms of policy precluded claim against individual 
shareholders. 

1307. A shipowner having insured his vessel Ibr twelre 
months, took her off risk for one month, received the retnm 
of premium, and afterwards put her on risk again ; she wa» 
subsequently loet Befbre the vessel was taken off risk one 
of the warranties in the policy had been broken. Judgment 
in favour of the underwriters In an action to recover the 
loas. Demurrer to declaration sustolned. Argument by 
Mr. Watson for the shipowner, and by Mr. Montagu Smith 
hx the underwriters : {The Spartan ; Butchineon v. Mairiiime 
Ineuranee Company^ C. £., Jan. 33, 1860, Skipping Cfatdtt) 

1308. Extent of lien of insurance broker on policies of in- 
surance effected on behalf of the mortgagor of certoln vessels 
(In order, as he was aware, to secure the debt to the mort- 
gagee), the mortgagor having become afterwards bankrupt : 
{Ladbrooke v. Lee, V. Ch. C, March 13, 1850 ; Harrison'i 
Digest, 3788 (3391, 653); 4 De Q. fr Sm. 106.) 

1309. Kentledge held to be covered by a poliey of Inra- 
rance on ship, where It belonged to the shipowner and was 
not shipped as cargo. Consequently, in a total loss with 
salvage, the underwriters on ship were entitled to credit for 
proceeds of kentledge sold: {ITu Forfarthire; Ingram v. 
Harrieon^ Q. B., Skipping Gautte, Feb. 39, 185&) 

1809 a. Insurance on a ship against fire by s time policy 
fbr one year. Order given to cancel and make return of 
premium fbr unexpired time. Ship afterwards destroyed by 
flrei Notwithstanding a difference having arisen as to cus- 
tom not to return premium fbr broken months, but only for 
"nncommenoed months^ (as entire months are usually 
termed), proposal to cancel policy held, under drcum- 
stances described In report of case, to liave been accepted: 
(Ai<iiet V. Wood/all, 0. P., June 11, 1859; 88 L. J. 838. 
a P. ; 39 Uw Digest fbr 1869, 888.) 

1310. Question as to insurance broker's right to set off 
loss against premiums due to underwriters : {The Ann Rote ; 
Beekwith emd athere v. BuUen and atkert, Q. B., Jsn. 15, 
1868, Sk^iping GatetU,) 

1311. Insurance being effected against fire on a schooner 
while In any river or port Vessel held to be at sea and not 
In port when passing the Maplln Sand, 13 miles from the 
Nore, on her passage to Dundee, though for (Customs pur- 
poses the port of London extends beyond it. Opinion of 
Lord CampbeU and a Jury : {The Diane; Saeai v. Sir Mom 
Mom^^hre, (^ B., Feb. 9, 18A8, Skipping Oaeette,) 

INSURANCE ASSOCIATION. 
{See "Arbitration,** 138, 189a, "Insurance,** 1399.) 
1313. A rule of a mutual insurance assocUtton that cer- 
tain stores should be supplied, or repairs done, havhig been 
disobeyed, dilp held to be imseaworthy and policy void : 
{Steieard v. Wilton, 7 Jur. 1030, Ex. t Harrison's Digest, 

1843.) 

INSURANCE BROKER. 

{See "Broker ** and " Insurance,** 1810.) 

1313 a. Usual course of business between underwriters 

and insurance brokers at Lloyd's. Recovery of loss— custom 

must be known to both parties to be binding. Sundry cssee 

dted and commented upon: (Baeeting v. Pearee, & C, 

I Feb. 3, 1861 ; 6 L. T. Rep. N. & 79.) 

INSURANCE COMPANY. 
(See "Insurance," 1806.) 
1313 b. Case relative to non-UabUity of individual sub- 
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BcribeiB under 7*8 Vict c. 110, a. 68: (ffcOket t. Merchant 
Snradert" Sk^ Loan and Inmranu Con^panv, Q. B., July 11, 
1849 ; 14 Jnr. 223. See Ka 1306.) 

1313. Maritime insiiraQoe company held liable on a policy 
of insurance to the MI extent of their adrertised capital, 
thongh only 25 per cent of it was actually paid np. Lord 
Campbell ruled that the unpaid capital was a means arail- 
able (br payment of the loii. Bill of exceptions tendered : 
{Dowddl r. Ooodtng^ Ae.^ Q. B., Dec. 17, 1850, Slapping 
Gazette.^ 

1314. Extent of liability of ahareholdera in the General 
Maritime Insurance Company, not chartered or registered. 
Amount of capital stated in policy : (General Metritime Insu- 
fxmee Company^ Court of Bankruptcy, Jan. 26, 1851, Shipping 
OateUe.) 

13l5w Whether the holder of a policy effected when an 
insurance company was prorisionally but not completely 
registered under the 7 ft 8 Yict. c 1 10, was entitled to be 
admitted as a Judgment-creditor of the company : {Sea Fire 
Life AssuroMt (hmpanf, Y. Ch. C, July 17, 1855, Shipping 
Gaxttted 

INTEBEST. 

1316. Interest at the rate of 4 per cent allowed by Admi- 
ralty Court on salvage awarded by magistrates, from date 
of the award: (The Experiment, before Sir John I^ichol, 
A. O, April 18, 1837, Shipping GaeetU.) 

1317. Interest at the rate of 4 per cent given to salvors 
from the date of the registrar's report, objections to it not 
bdng BUBtafaied: iHu ScunuO, A. C, July 28, 1852, SMp- 
piag OaiettL) 

1318L Interest aft San Francisco, Califomia, at the rate of 
35 per eent ebaigedandsustahied: (Gibbs v. Fremont^ C. E^ 
July S, 1853^ Shipping Gaxetie,) 

13191 Compound interest does not form an ordinary 
draiani in inquiries before courts of Justice: (The Jessie 
MBkr; Meifdorn ▼. AMy, C £., Sh^i>ping Gatette, June 
11, 1855.) 

IONIAN SHIP& 

1320. Under the Treaty of Paris, Nov. 5, 1815, the Ionian 
Idanda are a firee and independent state, owing to the 
Crown of Great Britain a limited obedience as a sort of 
eqidvaleBft for protection. The right of making war appears 
to be inseparable from sudi protection ; but the publication 
by the^mlan Government of Great Britain's declaration of 
war against Busaia, did not amount to a declaration of war 
hj tiutt Government, and their ships were not liable to cap- 
ture for trading with Bussta: (Th4 Leucade^ A. C, April 18, 
1855; a E. ft A. B. 212.) 

JETTISON. 

(Set "Average,'* 158 e, as to direct liability of underfrriters 
for Jettison, "Bottomry," 305.) 

13S1. Verdict in favour of proprietor of pigs against ship- 
owner for loas of pigs Jettisoned from the deck : (HarUy v. 
Uaesatrd, Ac^ Waterford assiaea, Shipping Gaeette, July 24, 
1838; 1 Jonea ft Carey Ex. (Ireland), 224 ; Amould, 905. 
See No. 1823.) 

13S3. Bed pine timber having been atowed on deck and 
Jettiacmed on voyage from Quebec to London, in the winter 
Doaacm. the shipowner was held liable to the proprietor of 
tbe timber so Jettisoned for a general average contribution 
ibr tbeloes; It being admitted that it was the custom on 
t^iii voyage to carry part of the timber on deck : (Gould 
w. outer, P., Dee. 17 and 18, 1838; 4 Bing. N. C. 135; 5 
Soott» 447 ; Amould, 904 ; Phlllipe, 1282. But see No. 977 
Iiereofandnotei) 

1333. Loss of pigs Jettisoned off the deck of a steam-vessel 
on lier paasage from Waterford to London, allowed as ge- 
neral average against underwriters on a time policy on the 
Bhip in the Iriah trade: (Mituardy. Hibberty Q. B., Jan. 21, 
amd April 28, 1842 ; S Q. B.120; 2 G. ft Dav. 142 ; 11 L. J. 127, 



Q. B. ; Amould, 905 ; Note to Shoe's Tenterden, 366 ; 3 Ad. 
ft EL N.S. 120; Duer on Insurance, 204, 250 ; Phillips, 1282. 
But see •* Deck Cargo,*' No. 978.) 

1324. A daim being made in general average for Jettison 
of orchilla weed to lighten a ship in a storm, it was con- 
tended that at the time of the Jettison the orchilla weed was 
damaged by sea-water. The Vioe-Chancellor coasidered that 
the eondition and value of the orchilla weed at the time of 
Jettison must be determined by a Jury. The case was within 
the Jurisdiction of the court: (7\nmplerY. Lodtett^ V. Ch. C., 
March 9, 1850, Shipping Gazette.) 

A Jury found a verdict for the plaintiff with 2132. 15«. 
damages: (Trumpler v. Zackett, dCrc, C. E., Feb, 25, 1851, 
Shipping Gaxette,) See ** Weskett," 131. 

JOINT CAPTUBE. 

1325. A King's ship being in sight, held entitled to share 
as Joint captor of a slaver. Observations on Lord Stowell's 
Judgment in the case of the Avi»>: whether the log-book of 
the ship suing can be received as evidence : (The Sociedade 
FOiM, A. C, Jan. 28, 1842 ; 1 W. Bob. 310 and 31 1 ; Pritchard's 
Digest, 153 and 186.) 

1325 a. Bales In cases of Joint capture of ships engaged in 
the slave trade: (The Sociedade Feliz; A. C, Aug. 2, 1848; 

1 W. Bob. 310; Pritchard's Digest, 187; 2 W. Bob. 155 and 
166; Pritchard's Digest, 191.) 

1326. A claim for Joint capture may be proaecuted in a 
Vice-Admiralty Court, though probably not a convenient 
or satisfactory tribunal for the purpose; and the om ission 
to institute proceedings there would not pr^udice a daim 
in the Admiralty Court here. Question as to time of sur- 
render of captured vessels in the slave trade. Case 
founded on The Rebdtah, 1 Bob. 237, before Lord Stowell : 
(The BrasHy A. C., Feb. 28, 1856, Shipping Gazette,) 

JOINT SALVOBS. 

1337. Second set of salvors guilty of no misconduct, held 
entitled to reward and their costs, although the law pro- 
ceedings had been jointly adopted by them with the first 
set of salvors, who were found entitled to no reward because 
of mismanagement. Observations as to inconvenience of 
salvoi-8 appearing separately in a cause: (The N^tune^iL, 
C Jan 19, 1842 ; 1 W. Bob. 297; Pritchard's Digest, 372.) 

JUDICIAL COMMITTEE OF PBIVT COUNCIL. 

1328. Wherever the Judicial Committee of Privy CouncQ 
gives a dear explanation of principles, of their application, 
or of the extent in which they are to be carried out, it is the 
duty of the Admiralty Court t > give the fhUest force and 
effect to the expressed direction of that tribunal, nrhether 
consistent with the former practice of the Admiralty Court 
or not: (2^ Leucade, A. C, April 30 and May 21, 1855 ; 

2 E. ft A. B. 229.) 

1328 a. Observations by Dr. Lushington as to the binding 
effect of the Judgments of the Jadidal Committee of Privy 
Council upon the Admiralty Court on questions of law, and 
in cases precisely aUke in fact: (Tht North American v. The 
Teda Carmen, A. C, April 19, 1860 ; see also The Leueade, 
April 30 and May 21, 1855 ; 2 E. ft A. B. 229.) 

1828 b. The Judicial Committee of Privy Council will not 
reverse a Judgment of the Admiralty Court in a collision 
case where the witnesses were examined vivd wee, and the 
Judge had the aid of nautical assessors, unless they feel per- 
fectly satisfied that the Judgment was erroneous. Bule aa 
to costs in such a case: (The Wearmouth, J. C. P. C, Dec 
11, 1860, Shipping GatetU.) 

JUBISDICTION. 

(See ** Admfralty Court") 

1328 c. Held, that the Admiralty Court Act 1851 gives 

Jurisdiction to the court in case of damage done to a barge 

by colUsion with a seagohig vessel " within the body of a 

county," the difficulty ao often caused by the statu te 19 
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Sidi. 2, e. S, being thereby remored : {Tht MaMna, A. C, 
April 29, 1862; 6 L. T. Rep. N. 8. 363.) 

^URT TRIAU 

(At ** Admiralty Comt,'* **8pontaieoDiCoinlm«ttoo/*) 
1329. ObwrrAtlonf of Dr. Lvshingtoii u to wefglit 
•ttefched bj eoart to Terdlet of a JnrypreTloniljr'giTeii in a 
Mlbiloii eaee: (Tki Ann and Mmy, A. C, Nor. 3, 1843, 
Skipping €fa$Hte.} 

133a Effect of repeated Terdiete of a Jury in eftablldilng 
lam on a oonuneitlal ^neatlon, rach as the ihfp master** lien 
on cargo Ibr flrelght, and the negotfabUitj of bflls of lading : 
i€hten, ^e. r. Dirom, ^ C "E^ Jvlj 11, 1848, Shipping 
OatetU.) 

1831. It being incompetent, bj M Oea 3, 6 42, and 89 
Gea 3, c. 35, to bring nnder review in the H. of I* 
any decision of a Jnry, and the Court of Session in Scotland 
haring assamed the labours and duties of a Jnry tn an 
action of damages against engineers for supplying in- 
sufficient machinery to a steamship, ttie H. of I* 
held that an appeal from the decision of the Court of Session 
was not competent to be brought : iCraig, ±c t. Duffui, dfc, 
H. of L., Feb. 22, 1849, Shipping GautU.) 

KEMTLEDOE. 

1831 Kentledge held, by the Terdiet of a Jury, to be 
covered by a policy of inraranee on rtilp, where it belonged 
to the shipowner, and wiu not shipped as cargo; eon- 
nqnently, in 'a total loss with salTsge, the underwriters on 
Atp were entitled to credit for proceeds of kentledge sold. 
It was prored by the evidence of Ur. Richards, Mr. Powell, 
and Ifr. DaTlson, avenge adjnsten, and Mr. Lodge, of the 
Marine Insurance Company, that kentledge never contri- 
buted separately to general average, and is understood to be 
included in an ordinary policy of insurance ; and the nnder 



launching to keep a good look-out so as to prevent aeddent 
to vessels psaring: {The Blenheim, A.C Jan. 21, 1846; 10 
Jur. 79 ; 4 Notes of Cases, 393 ; Pritehard, 129, 137; The 



namta, steamship, A-O, Dee. 23, 1858, Shipping OautU.) 

1386. Shipbuilder held liable by a Jury ISor damage done 
to a vessel by negligent andimproper lawirhhiig of anottur 
one: {AUoek v. D<utfordt ^c, Durham, July 31, 1850, 
Shipping Oasffts.) 

LAW— FOREIOH LAW— LAW OP KATION& 
See ** Foreign Law.** 
1836L The law of the country where a contract is Muglit 
to be enfioroed must govern the mode of enforcing it: (Jkn 
V. Lipman, 6CL*F. 1. SeeNos. 1137.11531) 

1336 a. Questions relating to validity and interpretstloa of 
contracts being governed by the law of the country where 
they were made, remedy for nonperformance governed by 
law of the country where the action is brought: (Cooper t. 
WaUfegraoet 2 Beav. 282; Harrison's Digested Index fat 
1841.) 

1336 b. In a case involving a question with a foreign 
vessel as to the construction of the Pilot Act, 6 Gea 4, e. 
129, Dr. Lnshington said : "It is a principle of Intemstlonal 
law that, whoever sues in a court of any country must take 
the remedy of that connfry ; but a contract moat be ex- 
pomkded by the law of ttie oofmtry where It was made or 
executed e* {The Vemon, A. OL, Jan, 22, 1842, 6 Jur. 67, Ad. ; 
1 W. Rob^8l»; Plltcfaard*s Digest, 194.) 

1336 e. Clatans at the Instance of foreign vessels for sal- 
vage must be decided in this eovntry aceording to the Isw 
of England: {The Ladg KemuHeag, A. C, Nov. ss; 1848 
Shipping CfaeeUe,} 

1386 d. ** Foreign dedstons on the lawofflsfltms are en- 
titled to the same weight as those of the oointry In which 



HWtere on ship had always the benefit of its proceeds in «»• W^*"^ •»*•«" (^ ^^*^ J. a P. O, March 29, 18M ; 



esse of Bhipwreck. Lord Campbell, among other weighty 
flfbservations, said, when necessary for the navigation, it 
seemed as much a part of the ship as anchors and ropes, and 
I3iat if it were not so, it would contribute to general 
Average; but such a contribution had never been heard of: 
{The Forfanhire; Ingram v. Harrieon, Q.B., Shipping 
OaeeH9i Feb. 29, 1856. See ease dted in Maelachlan on 
Shipping, 14, as to kentledge not passing by sale of ship, 
with her stores, tackle, apparel, Ac.) 

LAITDING CARGO. 

1383. Liability of owners of steamer for loss of a carriage 
containing Jewels and watches, the weight of which over- 
powered the men employed in landing the carriage, and it 
ran down into the river Mersey: {Walker r, Jackson, 10 M. 
* W. 161 ; 12 L. J., N. a, 165, Ex.; Harrison's Digested 
Index for 1843.) 

1333 a. Liability of steam-shipping company for damage 
to boxes of butter, through negligence in discharging them: 
{tffneh V. Drogheda Steam Packet Compang, Liverpool C C, 
April 11, 1856, Shipping Gaeette.) 

1383 b. In the case of MUne, Se. v. Qrienon, decided by 
the district court of Colombo, on Oct 17, 1861, and affirmed 
\rj the Supreme Conrt there on June 16, 1862, in the act of 
discharging in Colombo Roads into a boat alongside, a 
hogshead of brandy was held on the mainrail for a steady 
chance to lower it; the ship then gave a heavy roll, which 
took the hogshead out of the men*s hands, and dashed It 
against the ship's side, whereby the contents were lost. 
The shipmaster was held not liable, the loss being con- 
ddered aoddentKl, consequent on having to discharge cargo 
in an open roadstead in bad weather. 

LAtmCHINO. 

1334. Before launching a vessel the party about to do so 
should give ressonable notice in order to avoid risk to other 
and it is the duty of those in charge of her 



2 E. A A. R. 18&) 

LAY DATS. 

C&s •« Charter-party,'* ** DemuRage.*7 

1337. In the absence of any usage to the contrary, when 
by a charter-party a eertain number of " dayi," or '* nu- 
ning days," is allowed tor diieharging the cargo, oonseoi- 
tive days are, as a general rule of law, understood to b« 
meant, unless Sunday happen to be the first or last day* 
{Braim v. Jchneon; 1 Csrr. h M. 440; 10 M. ft W. 331; 
Harrison's Digested Index tor 1843.) 

LEAS. 

1338. Leak sprung while loading ; shipowner held liable 
for damage to cargo ; {Chrietie v. IVofI, a P., July 7, ISU; 
1 W. Rep. lAk a F. ; 22 L. T. Repk m i Shee^aTsnterdea. 2Si) 

1889. Leak enused by* worms attacking the ahip : held to 
be one of the perils of the eei, within the exceptions In a 
biU of lading, the ship Uavtog been ocaworthy when die 
sailed: {The Jeetie MOUr; Mefdom v. SBby, CL E., Maicb 
1866. See A#|i«v OtasMftk March 23 and 26, 1855.) 

1340. Underwriters held not liable for rOpalTs of a ship 
ooDseqnent on springtol; a l6ak at sea iftor encounterlog 
only sntii weather ak a v ess el reasonably soond and stront 
would have eneouhterM without iujiDry: {The Lumkn; 
Fawtuej. Sar^fiOd, Q.B., Shipping ^httette, MarCh 26, 1856; 
6E1LABL192; aJur.N.&6659 25 L. J., 249, Q.B.) 

LEAKAGE. 
(A0i*«Perf]aof the Seat** 1600, Stowac&*0 

1341. Loss of oil by leakage. Portion saved and sold 1)7 
master; proceeds divided proportionslly among shippers 
Question as to setting o£P claim for such proportion againat 
shipowners* claim for flrelght and general average: {Jaut 
V. Moore, 5 Jur. 481 y H^rison's Digest Index, 1841.) 

1841 a.. Leakage of grease casks firom Buenoa Ayrea. Jorr 
held shipowners not liable for the toss by leakage; it was 
proved thai inoh ceaka flrom Buenoa Ayxea araalwayiof a 
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iMtd description, and ezceaiiTe leakage common : {Anderian 
T. Chapman and TFSlif, Ldrerpool Aasizes, April 6, 1839, 
Shipping OaxetU.) 

1342. Verdict against Oiipp^ts who had heen employed 
to porchaae a cargo of molaaset, for low Iqr leakage in 
conseqaenoe of the caska b^ing made of bad material : iDap 
T. Cliford and Co., American caae, Boston, U. &, Supreme 
Conrt. 1850, Shipping Gazette.) 

1343w EKtraordiiMMry leatage of caaki of molaiwe, weaflfcer 
being aaeh aa might reasonably be expected ott a Toyage 
fhmi the West Indies : shipowner held Uablei Lord Camp- 
beU told the jory that it is a prindplo of Uw In snch cases 
that the shipowner is responsible unless he prore that it 
resnlted £rom dangers of the sea. A oertiflcate that the 
csrgo was properly stowed is not sofficient to reliere him: 
(The EHtaMh; Baring Brothers r. TwiteO, Q. B., May 14 or 
16, 1853, JSk^^ping Gaeette,} 

1344. Set-olf against freight fbr loss of on by leakage, 
partly throngh negUgenee of the carrier : (American Ad- 
miraltj ease. Snow, dx. t. OarrtOht ^, District Conrt of 
U. &, Maasaehnaetts, ^y Term 1856, 9 M. L. B. 198. See. 
Na 1183L) 

LIBEL. 

1345u A letter published in the Times, stating that a ship 
wldch waa there adrertised to sail from London to Calcutta 
wiA flrdght and passengers, had been sold in an unaea- 
worthy state to Jews fbr carrying out conviets, held to be 
libelloiu, and daaUtges awarded : (Ingram ,r. tawson, C. P., 
Hot. 14, 1838; new trial reftised, C. P., Jan. 15, 1840.) The 
CSonrt tbooglit there was no ol^ection to the jury being in*- 
ibnned oil the amount of profits made by the ship on other 
Tvryages, in order to assist them in estimating the probable 
amoont of damage sustained by the publication of the libel. 

LIEN. 

(JSu ** Freight ; ** " Collision," 584, as to proceedings against 

ship in Admiralty Court when owners not req^naibla) 

L Of sailmaker on sails, 1346. 

n. Of master on ship or freight, 1347, 1347 a. 
m. Of salTors, 1348, 1348 a, 1356, 1358. 

IV. Ot dock company, 1349. 

y. On cargo, 1350 and 1361. 

VL IBseellaneous cases (In order of dates) 1355 to 1361 a. 
YH Additional cases, 1362, 1363. 

Agmt adraadng moneys for naoessarles, 1351, 1360. 

Or to i^y accounts of material men, 1363. 
Bill of lading, freight and chartered frdght, 1361. 
Bottomry and maritime lien compared, 1363. 
Csrgo, 1350, 1355, 1361, 1361 a. 
(JoUidon. See 584 as to proceedCngs against ship in Admi- 
ralty (3ourt when owners not responsible. 
Dock company, lien on goods, 1349. 
Foreign law, 1355. 
FMfl^t, Seet IL and 1355, 186L 
losiirBaoe brokers* lien on polley, 1353, 1354 
Htettfr (ship) 1947, 1347 k, 1355. 
ICaterlal b^ 1346, 1351, 1363. 
Mlsoellaneoua eases (hi order of dates) 1355 to 1361 a. 
Mortgagees, 1347 a» 1352. 
Central's and enemy's ships, 1359. 
Pouches of insurance (lien on), 1353, iS53« 1851 
Prize (questions of), 1359. 
Broctor'a lien on seamen's wages fbr Q(Mt|» 1857. 
Saflmaker fi>r repairs to sails, 1346. 
^alfomandsalTage, 1348, 1348 a, 1850^ 13^ 1808. 
. Seamen fbr wages^ 1869. 
Ship and flreight, Seeta IL, m., V., VL and 1360. 
Shipowner's lien on goods for proportion of salTage, 1350i 
Transhipment (transfisrence of lien— firaight partly paid in 

advance), 1361 a. See 1195 a. 
Wflgei,18M. 



1. Of Sailkaksb. 

1346. A sailmaker quinot exercise his lien upon the sails 
of a ship for the amount due to him for repairing the sails 
when the 'ship is arrested under warrant of the Admiralty 
Court The court can protect his just rights. Proceedings 
under 8 ft 4 Vict c. 65: (The Marmonie, A. C, Feb. 9, 
1841, Shipping OaeeUeg 1 W. Bob. 178; Pritchard's Digest, 
227.) 

n. Of Misna on Ship ob Fxbobt. 

1347^ iSeld that the master of a ship has not, in the 
ordinary course, any lien upon the ressel for money owing 
to him by the owner. Right of purchasers to d&plaee 
master, and to require him to deli?er up the ressd ftfter 
the origUial owner's bankruptcy : (The Windsor CfasOs, A, 0*, 
July 21, 1841; Shipping Oasette,) 

1347 a. Captain held to have no Iten on freight for dis- 
bursements hi a qnesUon with mortgagees: (RHsMps t. 
Whiimore, Court of Appeal in Ch., June 8 and 8, 1859; 1 
L.T.Bep.N.&173.) 

nL Ov Saltobs. 

134& Salvors in possession of a ship with cargo on board, 
have a right to carry her to a convenient port to have their 
reward determined; this right to be exercised with dis- 
cretion. If they once part with the property to the owners^ 
they cannot again recover possession, except through the 
medium of a court of competent Jurisdiction: (3%< 
Palinurve, A.a, July 23, 1842, Shipping Oasette* See 
No. 1358.) 

1348 a. ** Salvage has, from the earliest times, been 
deemed a lien on the ship." Sidvors held entitled to 
priwity of payment before the lien of a shipwright who 
holds the ship in his possession in security of expense of 
repairs. Wages previoudy incurred to the crew, and the 
ordinary allowance for return to their own country in ease 
of fbreigners, have likewise a priority, but not wagee 
during the time the vessel was in the ehipwright's yjicd, 
nor a claim fbr necessaries. Case of PeneoeranU com- 
mentedupon: (The Qmtaf, L,Q., May 27, 1862; MitcheU's 
Maritime Register, May 31, 6 L. T. Rep. N. S. 660.) 

IT. Ov Dock Cokpamt. 

1349. Dodc company held to have a lien on goods in their 
possession for payment of dues left unpaid on other goods: 
(Oreen v. St. Katherine's Bock Company, Q. B., Feb. 25, 1847, 
13 Jur. 1116; 19 L. J. 53, Q. B.; HarrliBon's Digest, 2949. 
As to lien on ship, see "Dock Dues," 1069.) 

V. Oir Caboo (and see 1358, 1361). 

' 1350. Case tondiing upon the shipowner's lien on gpods 
for proportion of salvage : (The Joseph Alexander; Briggs v. 
Merduntn-aders Ship Loan and Assurance Association, Q.B., 
April 26, 1848, 13 a B. 167 ; 18 Jur. 787 ; 18 L. J. 178 a B.( 
Amould, 808.) 

VL MuwULAinous Casis (in order of dates).t 

1351. In a due where a British ship put Into Acapulco, in 
Central America, and there incurred necessary wpenses to 
enable her to contihue the prosecution of a voyage. Dr. 
LhshiAgton said it was not to be expected that the parties 
advancing the money would allow the ship to depart till the 
charges were paid or secured. ** Where a person furnishes 
goods or does work for the absolute necessities of a ship, he 
is entitled to retain possession of her until he obtain 
adequate security:" (77^ Oamflet, A C, July 14, 1848; 6 
£. at M. Cases.) 

1352. Question whether the holder of a mortgage on a 
vessel, or an arresting creditor, had a preferable claim to the 
sum in a policy effeetdd by the' owner in general terma An 
elaborate expoktfon of the law tad equity applicable to this 
subject by the SherilT Substitute of Flflsshlre: (The ^&ir- 
deen Marine Insurance Compang v. IngUs, le.. Sheriff 
Goorti Fift, Shipping Qatette, May 8, 185a) 
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1353. Inrarance broker's lien onpoUdM: (Bird ▼. JVcr- 
thatt. Northern Cirenlt, Llreipool, Ang. 19, 1851, Shipping 
OatetU.) 

1854. Case relative to broker not haying a general lien 
upon policy of insurance: (Dixon t. Sktn^fidd^ C.P., Not. 
10, 1851, Shipping Gautte.) 

1855. Case relatiTa to lien of master on ficeigfat in mer- 
diant's hands for wages; enforcement of law of Hamburg *t 
discretion of the court; Jurisdiction in case of general aTO- 
rage and application of specie forming part of the cargo to 
pay expenses at an intermediate port: (comments on Don t. 
L^pmant 5 G. & F. 1 .; The Johanna ChriOoph^ A. C, Dec. 
i9, 1854;aE.&A.R.98.) 

1856. Questions as to salTors* lien upon property saved : 
{An Indian Prahu t. T%tBUiiMnum^ Calcutta Supreme Gonrt, 
Jan. 16, Shipping GcueUe, April 4, ]ft55 ; 27ie Ladg WonUif, 
A. C, April 8, 1855, Shipping Qcuetti.) 

1857. The proctor in a suit instituted at the instance of a 
seaman for wages hu a lien on them for the costs, where 
costs are given : {The Arominta^ A. C., Feb. 89, 1856, W. 
Bep. 896.) 

1358. Whether the lien of a salvor Is lost by giving up 
possession of the property. Their right to sue the owners 
personally: (American case: The Skanora Charlotte, 1 
Hagg. 156, referred to In the case of The Perkvu^ Ac. ; Dis- 
trict Court of U. S. for Ifassachnaetta, 1856, 9 M. I* B. 497 
—date not given. See Na 1348.) 

1359. Liens, whether in iisvonr of a neutral on an enemy's 
ship, or in favour of an enemy on a neutral ahip, are disre- 
garded in a court of prise: {The Arie2, J. (3. P. C, Feb. 19 
and March 81, 1857, W. Bep. 43a) 

I860. In pronouncing a decree in favour of agents, in 
Qneenstown, who had advanced a large sum for repairs of 
damage to a foreign ship, which had put into that port on 
her voyage flrom Bio Grande, in South America, to Barn- 
staple, in England, Dr. Kelly said, that, by the general 
maritime law, the agents had a lien on the foreign ship for 
fbe amount due for repairs: {The Harriett and MoVy, of 
Hamburg, A. C, Dublin, Nov. 80, 1857, Shipping Oaeette,} 

1361. (^estion as to lien on cargo between holders of 
bill of lading with letter of hypothecation as collateral 
security for bill of exchange and shipowners for freight due 
by charterers, the captain having signed bill of lading at 
nominal freight in consideration of advance made by char- 
terera Lien prevails against indorsee of bill of lading only 
for bill of lading freight, though less than the freight by 
charter-party: {Foster r. Ootby^ G. E., Dee. 19, 1857; 38 L. J. 
81, Ex.) 

1861 a. Held that the master transhipping cargo in case of 
his ship being totally wrecked, can transfer only his lien 
for freight at risk, and not for fMght advanced: {Matthetet 
▼. 6VNW, <l B., Nov. 19, 1860 ; 1 Har. L. G 14.) 

Ufote 5y the eompHer.— But if the whole i^ight was paid 
in advance, and a total loss of it is paid by the under- 
writers, the carg^ being sent forward at a current rate of 
flreight equivalent to the original freight, is the captain 
of the new ship to have no security ?] 

Other cases as to lien on eargo for freight: {See 
••Frdght.**) 

VIL ADDmoKAL Cisn^ 
1868. Lien of seamen for wages not sustained in preference 
to ship recovering for damage by collison; owners not 
bankrupt: {The Linda Flor, A. a. Dee. 84, 1857, 4 Jur. 
N. & 178 ; see Madacblan on the Law of Merchant Shipping, 
599.) 

1363. Agents at Quebec receiving captain *s bill on 
owners for ftinds advanced to disburse accounts at that 
port of those who are material men, held not to have a lien 
on ship entitling them to arrest and sell her by Admiralty 



T Court process on arrival in this country. Ck>mpari8on of 
bottomry and maritime lien. Sundry cases cited founded 
on by court : {The Moffat, A. C, Dublin, March 3, 1858, 
Shipping Gaeette, See No. 1478.) 

LIFE. 

(See also tltlei " Collision,** 570 a; "Damages for causing 
Loss of life through negligence,*' 1369; "Deviation." 
1051 ; "Deviation to save Life," 1365a ; " Improper Speed, 
endangering Life,** 1366; "Jurisdiction of Admiralty 
Court," 1365, 1365 a, 1367; "Merchant Shipping Act, fta 
(eonstmetion oO." 1365, 1365 a, 1368, 1371; "Biak of 
Ufa in rendering Salvage Assistance," 1364, 1370; 
"Salvage," 1903 to 1906a; "Salvage of Life," 1961, 
1365 a, 1367, 1368, 1371.) 

1364. It is the practice of the Admiralty CJourt to give an 
additlmial reward in salvage cases, where the lives either of 
the crew of the vessel saved, or of the salvors, are endan- 
gered: (7%e Amwu, A. C, March 4, 1849, Sh^aping OeuttU; 
see also The London Merchant, before Sir John Nichol, A C, 
May 81, 1837 ; 8 Hagg. 394 ; Pritchard's Digest, 875.) 

1865. The Admiralty Court had no power under the Act 
1 ft f Qto. 4, c 75, to award salvage for saving Ufa only: 
(The Z^hgrue, A. C, Feb. 17, 1848 ; 1 W. Bob. 339, 331, 
SS9; Pritchard*s Digest, 377; The EmeeMor; Cory, Jtc.r 
Anift, Court of Session, Scotland, March 8, Shippvug 
Gaeeite, March 18, 1860; The Duke of Clarence^ A C, 
March 4, 1848, Shipping Oaeette,) 

1365 a. And the 458th and 476th aeetioni of the Merchant 
Shipping Act do not give the Admiralty Ck)nrt power to 
award salvage for saving the lives of the crew of a foreign 
rihip, the service having been rendered above three miles 
from the shore oi the United Kingdom, although the ship ia 
brought into port afterwards by other salvora A Srltlah 
statute cannot confer Jurisdiction over foreigners on the 
high seas out of this realm. Cases founded or commented 
upon by the court : The Z^hyrue, 1 W. Bep. 839, as to jorls- 
diction; The ZoOoerein, Swabey, 98; 4 E. A J. 374, aa to 
power of British Parliament to legislate for foreigners; The 
Leda, Swab. 40, as to the construction of sects. 458, 460 
and 476 of the Merchant Shipping Act ; and the schooner 
Boston, 1 Sumner, 335, as to deviation to save life not vitla* 
ting policy. The leading cases on the subject generally 
cited in argument by Vernon Lnshlngton for the ship- 
owners, and Deane, Q.C. conix« : (7%e Johanna, A. C, Jan. 
81, 1861 ; 3 L T. Bep. N.S. 757.) 

1366. No contract with the post-office or any other party, 
nor any convenience to the public, can justify speed which 
endangers life : (The Soee, A. C., Jan. 24, 1843, Shipping 
Gaeette.) 

1367. The Admiralty Court can now award remuneration 
for saving life: (27^ Sir Robert PeO^ A. C, Dec. 8, 1854, 
Shipping Gazette.) 

1368. Parties savhig Ufs held to be entitled to afar higher 
salvage reward than thoee saving property. Alargesom 
awarded out of proceeds of cargo for saving the lives of the 
crew ol a brig wrecked on the Girdler Sand : (The CUxriut, 
Admiralty Cinque Ports, Aug. 8, 1855 ; affirmed on appeal 
to Judicial Committee of Privy Couneil, July 4, 1856; 
Swab. 184.) 

[Note by the eompOer.—Dr, Phillimore considered the 
458th and 459th sections of the Merchant Shipping Act 
binding on him, as the Act came into operation before his 
decision was given. The fact of a reward for life salvage 
having been given out of the proceeds 'of cargo, and of 
there having been a small amount of proceeds of ship not 
proceeded against, does not seem to have been brought 
under the consideration of the Coxut of Appeal in the above 
cas&] 

1369. Damages awarded for loss of life caused by a steamer 
running down a waterman's boat in the Thames : (The Alar ; 
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Aleoeiy. Tk* OtmerdL Serem Stmm Skippmg Cow^at^, C. E., 
Feb. SG, 18U. Sk^ppimff Ooaetts.) 

ISTO. When a aenrloe Is rendered at the ride of life, the 
Admiralt7 Goort lodka on tills as an ingredient of the reij 
Wghewt importanoe in awarding talTage: {The EUta Bart, 
A. a, Jnlj 15, 1856, Shippimff OatetU) 

1371. OonstTiieti<m of Merchant Shipping Act as to MlTsge 
rewards for atTlng life: (flbe Ooromamdd, A. (X, Feb. S7, 
1857, SOkippbiff Oatette; 1 Swah. S05. 107; MaclarJilan on 
tlte Law of Merchant Shipping, 534, 535; and see Na 1335 aO 

UGHTSL 
iSee ««OoUiakm." Aleo 7%» OMa, A. GL, May IS and 13, 
1862; iateheU*a Maritime Begiflter. Utj 17, 1861: 6 L. T. 
BqpuN.a396.) 

LIGHTER. 

{Set "Barge.'O 

1378. Attempted fanpoaltlon by shipping agents at Mel- 

boome dialog 5 per cent commission on hire of lighter: 

(dray ▼. Jctme$, Cbnnty Coort of Bonxke (AostrsUa), 8k^ 

pmgGautU, Dee. 1851.) 

1373. Lighterman held liable ffor damage to goods by his 
negligently making a lighter fint to a steamer, the lighter, 
on the tide rlring, baring got Jammed under the steamer 
and sonk: {Wcarmter r. Ckristp^ C S. C^ AptU. 17, 1854, 
Bhipprng GawetU.) 

1374. Held that the statute 16 Geo. 3, & 86, t.1, did not 
protect a sidpowner from liability fsr loss of eotton destroyed 
by fire at Mirtdle through negligence of those on board a 
lighter wlueh was employed by the ship in loading it : 
alleged custom at Mobile for cotton under such drcnm- 
stsnces to be st the risk of the merdiant not proved. Csse 
dted In szgsment, ffmnter, Jbc y. MeCf&wn^ dte., I Bli. 
BepL 575: (Mcrewoody. PoUok, Q. B., April 33, 1853; 1 EL 
& B. 743; 1 C. I^ R. 78; Shoe's Tenterden, 292 ; see sect 
504 of Merchant Shipping Act 1854.) 

LIMITATION OF SHIP0V7NER*S UABILITT. 

(See ** Collision,** 665 to 668 a; "Yslue,** 2304; see also 

Msclachlan on the Lavr of Merchant Shipping, 109.) 

LINSEED. 

1375. The usual memorandum in a policy of insurance 
wsrrsBttng seed to be "firee from arerage unless general, 
or the ship be stranded,** reHares them^irom liability fbr par- 
tial loss of part of linseed sold in a sea-damaged state at an 
intermediate port: {The Waban; Jcrnson t. BatHt E. C 
Jnne 5, 1856 ; Harrison's Digest, 121 ; 6 EL ft BL 422; a c. 
3 Jur. N. & 666; 25 L. J. 300, a B^ Ex. Ch.; W. B^ 
568.) 

LLOYD FRANGAIS. 

1376. Loss of goods by Are in the Liverpool Docks held 
not to constitute a claim against underwriters according to 
the ** Lloyd Frsneals** rules, it not being considered a 
mariUme ri&: {Lopez €md Ouevet r. The lAoyd francaie^ 
Paris Tribunal of Commerce, Nov. 1, 1856.) 

LOADING. 
{See "Shipment of Csrga*') 

LOOK OUT. 

1377. A good look-out is when, considering the weather, 
wind, and -darkness, a sufficient number of competent per- 
sons are stationed for that purpose who know their duty: 
{The George^ A. C, June 6, 1845; 9 Jur. 670; 4 Notes of 
Cases, 161 ; 3 W. Rob. 388 ; Fritchard, 129.) 

1378. Steamer ftinnd liable for loss of a brig by collJsion, 
in consequence of having kept a bad look-out on board the 
steamer: {The Iron Dute^ J. G. P. C, June 18, 1846; 9 Jur. 
476 ; 4 Notes of Cases, 94 ; Pritchard's Digest, 136.) 

1379. Vessel held liable for damage done by llislon in 
ocmseqiMnea of a bad look-out being kept: {The Udhna, 
A. Cn July 14, 1847, Shipping OcueOL} 



138a What constitutes a sufficient look-out on boards 
brig of 1X2 tons, and a schooner of 217 tons, at night, that 
weather bebig overcast, foggy and squally: {The Pomona t. 
The Wpep JTAiflP, A. C, May 3, 1852, Shipping GaeeUe.) 

13S1. The two ]o(dc-out men on board a steamer being 
engsged in preparing to clear the anchor just before a jBolli- 
sioo: held to be a want of due caution : {Hke WiUiam v. 2^ 
BoUBmidnvh, aI C, Feb. 9. 1853, Shipping Gatette.) 

1382. Steamer held liable for loss of a brig by opllision, 
owing to a bad look-out bdng kept, the helm put to star* 
board!, and the engines not stopped in time: (2^ JStobert 
JBMrreO t. J%e Telegraph, A. C, May 8, 1856, Shipping. 
GauUe.^ 

1383. Vessel keeping bad kwk-out held liable: {Th$ 
Haarfmrg v. TU Uttda Flor, A. C. April 1, 1857, Sh^^pia^ 
Gatettt) i 

LOSS. 

{Sm also **Csigo,*' ** Constructive Total Loos,*' "Freight,** 

"Ship,** "TotslLosa.**) 



L Of Cargo or of Goods oomposing part of caigOi 1384 
to 139a 

n. Of Freight, 1391. 
m. Of Market. 1392. 
IV. Of Ship, 1393 to 140a 

V. Of Trade, 1401. ' 

Abandonment, 140a 

Ballast thrown Overboard, 1394. . 

Boat Sunk, 140L 

Broker (Insurance), 1395 a. 

Capture, 1400. > 

Cargo, Sect L 

Coals, 1391. 

Collision, 1385. 

Delay in transmitting Goods^ 1391. 

Freight. Sect IL ' 

Goods,SectL 

interpleader, 1895 a. 

Market (Loss oO. Sect IIL ' 

Mate's Liability. 1387, 1388. 

Mistake of Master, 1389. 

Overloadhig (Goods thrown Overboard), 1884. 

Potatoes, 1390. 

Recapture, 1400. 

Seaworthiness (Admission oO, 1397. 

Ship, Sect IV. 

Slave Trade, 1396. 

South Sea Fishing, 1398. 

Trade (Loss oO* Sect V. 

Wrongftil Act of Assured, 1399. 

I. Ov Casoo, oa GKwDs ooxposmo pabt or Caioo. , 

1384. (Tlaim for loss of goods thrown overboard fjrom %-_ 
steamer in consequence of her being overloaded. Verdict 
against sliipowners : {Harvey v. Thimpeon^ (X E., May 13, 
1837, BMpping Gateite.) 

• 

1385. (3alm for loss of a cargo of iron on board a resael 
at anchor, which was sunk by colUMon with a steamer, not 
sustained, as the vessel lying in a channel through whleb 
ships were passing in a dark night had not a light on boa^ 
and did not keep a good look-out: {Tatee t. City of DtibUn 
Steam Packet Company, C. E, Dec. 18, 1839, and Jan. 16,' 
1840, Shipping Gazette, See Na 428.) 

1386. (Halm against insurers for loss of goods not sus- 
tained, the Jury considering that they had never been 
shipped, although a bill of lading and relative Custom-hous* 
documents were produced: {Nud v. SmiUh, Liverpool 
Assizes, April 9, 1840, SMpping Gazette,') 

1387. Mate held not liable for loss of a cask of win» 
missed after discharge in the London Docks, the whol^ 
cargo having been delivered oocordhig to the msniflBet, anA 



94 



DIGEST OF MARITIME LAW CASES. 



Loss — Mabineb. 



the nute*! and tbe doekman*! tallies affretfng: {ThtMcar- \ 
thioneu af Bute, Thames PoUoe Court, Shipping Cfatette, 
Hardi 12, 1886.) 

1388. If ate held not liable for loss of two bi^ of nigar, 
mining at the dlBcharge of the cargo, as they might hare 
been stolen hy others on the royage, and there appeared to 
be no groond for duurging the mate with the loss ; {Tfu 
Fre«t Thames PoUoe Conrt, Shipping OcueUt^ April 18, 
1868.) 

1389. Shipowner held by a Jury not liable for loss of eargo 
by master mistaking the coast, whereby the ship and eargo 
Irere lost: {Tha Pentveranet ; UAorne t. MoHoekt^ Q*B., 
Jnly 1, 1866, Shipping QautU,) 

1890. Claim of merchant against shipowner for loss of 
potatoes from bebig left unprotected, except by canvas, 
goring severe frost: iTht AfrieaOi^ s., Sichta T. Dixon^ Ac.^ 
Q. B., Not. 89, 1856, Sh^^ppimg Gaxttte.) 

^ n. Loa OF FknoBT. 

1391. A ship bonnd from Shields for Aden with a cargo 
of coalSk ran on the Scharhom Beef; and was taken into Cox- 
haven, where the coals were foond wetted with salt water, 
so that It wonld be dangeroos to reshlp them for fear of 
■pontaaeoos combustion, and they could not be re-conditioned 
at a reasonable expense. Underwriters held liable for a 
total loss of flrelght: {The Chark$K«rr; Miehaa ▼. Oiaupp, 
€. P., Dec 19, 1886, Jan. 19 and May 98, 1887, Shipping 
Gaum\ 8 Jur. N. a 1919 ; 26 L. J. S06| G. P.) 

in. Loa or IfABKir. 
1892. Shipowner held liable for loss of market oceasloned 
t)y undue delay in transmitting goods to China via Mar- 
seilles: Uianh T. PtMnnHar and OrimUd Steam NavigaHan 
Oompanjh Supreme Court, Hong Kong, Aug. 8, 1885, Skip' 
pingQautU.) 



IV. Loa ov Sbxp. 

1893. A ship on the itrand was sold for 380L The pur- 
chaser, after three weeks, succeeded in getting her off, and 
repaired and sold her at a profit of SOL Verdict against 
nnderwilten for a total loa of consent: (Thit Lif^ning ; 
CHip T. Taglor, C X., July 1, 1837, Shaping €ku^U.) 

1894. BalhMt improperly thrown overboard in order to 
allow dilp to enter Sunderland with alow tide, whereby the 
loMof theihlp waaoeeasioaed; underwriters held liable: 
iJHxMW. Sadkr.CE,, June7, 1839; 8 M. * W. 898; Har- 
xisoa*B Digest, 20091) 

1898. Claim of shipownernot sustained, jury considering 
that the bow port had not been sufflciently secured and that 
the vesad was never on the rocks as alleged: {Robinton v. 
3n€kett, Sc^ Newca8Ue-on*Tyne Assises, Feb. 28, SMppiag 
tiroMMcMaiehS, 1840.) 

1898 & Bill of interpleader sustainable where two part 
owners separately cUIm firom broker a total loss of a ship 
xteovered by him on a policy of Insurance : {Stuart v. Weleh, 
4 MyL * C ; Harrison's Digested Index for 1841.) 

' 1396. Underwriters on a time policy held not liable for a 
total loa of ship, the Jory finding that she had been 
employed In the slave trade : {The Fitrmidoble ; Blfflhe v. 
Forbet^ C. E., Feb. 22 and 23, 1844. Rule for new trial 
refused, C. E., April 29, 1844, Shipping OauUe.) 

' 1397. Ship sold at Gambia, where repairs could not be 
done; underwriters held liable. The policy admitted the 
ship to be seaworthy when she sailed, and the underwriters 
therefore were baned firom pleading that the loa which was 
proximately caused by perils insured against, arose flrom 
the decayed and nnseaworthy state of the ship : {Parfitt t. 
Aon^won, ace., Bristol Assises, Aug. 23, 1844, 13 M. h W. 
892; Amould, 698.y 

1398L Veaels Ashing for sea elephants and seals in South 
Seas, hate usually tenders in which the fishing Is carried 
<nL the Tessel herself being moored in some convenient 



harbour, and often without any of the crew being left oa 
board. Underwriters held liable for a total loss, the vssael 
having been driven firom such moorings when the crow 
were absent ; and never afterwards heard of : (The Etthar ; 
Sturge v. Haldemand, C. £., Feb. 28, 1848, Shipping 
Oatette.) 

I399i Loa of ship occasioned by the wrongfal act of the 
assured in anding her to sea in an unfit condition, and 
improperly permitting her to be on the high seas, without 
a proper crew, whereby she was wrecked: held, not reco- 
verable from underwriters on a time policy effected while 
the ship was lying outward-bound at the place of the 
owner's residence, although there is no implied warrsnty 
of seaworthinea in such a case. **It la a maxim of oar 
insurance law, and of the insurance law of all eommereUl 
nations, that the assured cannot obtahx indemnity for t 
loa produced by their own misconduct or wrongftd set:'* 
{Theifanf Graham; Thompton v. Hopper, Q. B., Nov. 13, 
1858; Feb. 23 and Nov. 10, 11, and 28, 1856, Shipping QO' 
tette, March 7, 1856; Harrison's Dlgat, 102 and 120; 6E. 
A B. 172 and 937; 8 Jur. N. S. 133 and 608 ; 25 and 26 L. J. 
18 and 240, Q, B.; W. Bep. 860 and 88. See u to this ease 
** Seaworthy,** 203a) 

I40a Loa of ship captured by pirata and recaptured by 
an English ship of war, the ofllcer of which improperly 
sold her. Underwriters held liable, notice of abaadomneiit 
haviiyr been given within a reasonable time: {The Etua 
OomiA;Dea»Y, Oonbg, Q. B.,Jan. 17, 1854; 2aLB. 
1519.) 

V. Loa ov Teai>& 

140L Loa of trade through want of a boat which wu 
sunk by a steamer. No claim for damaga on that aeooont 
could be made against the steamer, as the bostman should 
at once have supplied himself with a new boat when he 
found the other irreparable: (by Lord AUnger in Luerett 
V. HiO, Ae., Dee. 15, 1838, Shipping Oaeettt.) 



LYING Ta 

1402. The rule la to porting helm estabUihed by the 
Merchant Shipping Act, 17 * 18 Vict & 104, held appUeable 
to two Tesals lying to and approaching each other, one 
heading to M. and the other to S. : {The Jamee, J.a P. G^ 
iFebu 9 and 12, 1856; W. Bep. 883.) 

1403. Vessel lying to in the immediate track of vesseli, 
without havfaig proper sail to keep herself under commsad, 
heldto beinfsult: {The StirVngOHre t. The AJHka, ACn 
June 16, 1886, Shijppiv OatetteJ 

HALT. 

1404. Malt destroyed or damaged by fire or lost by diip- 
wreek, duty on same repayable by Excia to the ownenof 
it: {The Jnduttrg, Court of Excise, Jnly 31, 1845^ Sh^fpinf 
Gatette,) 

MANNING (INSUFFiaENT). 
1408. Opinions of the Queen's Advocate, the Attorney- 
General and Solicitor-General, 19th Dea 1888, on a esse 
submitted by the Board of Trade relative to the tanpUed 
condition of seaworthinea of a ship in the contract with her 
crew. If the ahip be insuffldently manned she is not sea- 
worthy. Case cited as to seaman's remedy in ease of nn- 
seaworthlneas, Prietttg ▼. Fowlee^ 3 M. *W. 1. Mon- 
lUbUIty to punishment under 17 ft 18 Viet e. 104, for refoslag 
to go to sea in an nnseaworthy ship: {Shaping Oazette, Jan. 
7, 1886; see leading article in Shipping Gaeette, Jan. lU 
1886, xeferringto Couch v. Steele, a B., Nor. 16, 1883.) 

MARINE INSURANCE 
{See ** Insurance.'*) 

MARINE INSURANCE COMPANY. 
{See ** Insurance Company.**) 

MARINER. 
{See " Seaman.*') 
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Maritime Law (General) — ^Master. 



MARITIME LAW (GENERAL). 
{See alto " Foreign Law/*) 

1406. A British ship having been recaptured from pirates 
by a ship of war, and having sustained damage, the officer 
in command sold her without necessity ; the vessel was 
afterwards repaired by the purchaser, and sent to this 
comitry. Ship decreed to be restored to the owners. The 
English municipal law or local laws of Fayal not the guide, 
^atthe general maritime law, unless the court is compelled 
by statute to adopt English* municipal law in considering 
propriety of 8al& ** The rule of Eoglish law, that necessity 
alone can justify the sale of a ship by the master, is in strict 
accordance with the law of other maritime nations. A Vice- 
Admiralty has not Jurisdiction to give a proper title to a 
British ship condemned and sold at a port abroad :** (The 
EUia Comishf or TheSegredo, A.G., June 18, 1853 ; i E. ft A. 
R 36. But see CammeU^ &c. v. 8«u>eU^ Ac.^ Ex. Ch., Sept. 8, 
T860; 2 L. T. Bep. N. a 802; No. 1781 b hereof; Mac- 
lactilan on the L«w of Merchant Shipping, 162.) 

MABITIME.LAW (IN TIME OF WAR). 

1407. i. "Privateering is and remains abolished. 

2. "The nentral iag covers enemy*B goods, with the 
exception of contraband of war. 

3. ''Neutral goods, with the exception of contraband of 
irar, are not liable to capture under enemy's flag. 

4. "■ Blockades, in order to be binding, must be efTectlve ; 
tiiat 18 to Bay, maintained by a force sufficient really to pre- 
sent access to the coast of the enemy.*' 

Declaration signed by Congress of European Powers at 
Paris, April 16, 1856: {Shipping QaxetU; Madacblan on the 
Law of ]f ercbaat Shipping, 470.) 

MASTER. 
<See "Advances,** "Bill of Uding,** "Loss of Cargo,** 
"Shipowner.**) 
I Appointment and Dismissal, 1408 to 141 1. 
n. Care of. Liability and Duty in relation to Cargo, 
1411 a to 1419. 
As to bUla of lading and charter-parties, 1426 to 

1484. 
Ab to sale Of Cargo, 141^ 1417, 1419, 1443. 
HL Bdation with Crew. 1425 to 1431 
IV. UaUUty fbr Sapplies, ^te., 1433 to 1435. 
V. Treatment of Passengers, 1436 to 1436 a. 
. VI Misconduct, 1437 to 144a 
Vn. Pledging Owner's Credit or selling Ship, 1441 to 
1444. 
Tm. Sale of Ship, 1444 and 1443. 
IX. Wmgo^ and Disbursements, 1445 to 1455, 
X. MiseellaneoQS, 1456 to 1459 a. 

Advance of Freight, 1424. 

AArdghtment (C!ontract8of), sect IL 

Appointment and Dismissal, sect I. 

BiU of Lading, sect IL 

Bottomry, 1459 & 

Bread! of Engagement with Master, 1409. 

Broker acting without Anthorityi 1413. 

Cargo, sect IL and 1461. 

Charter-party, sect IL 

<3omnsission on Freight and on Proeeeda of Sale of 

Ship, 1459. 
•Crew, aect IlL 
Demurrage, 1423. 
Dissolution of Charter-party, 142). 
Forfeitore of Wages, 1449. 
Landing Cargo (Negligence in), 1412. 
Liability for Stores, Ac. supplied to ship, sect IV. 
Lien on Ship, 1445, 1446, 1447, 1448, 1450, 1451, 

1452. 
Mate,t4S6a. 
Miicellaneons, seet X. 
JUacondoet, sect VL 



Mortgagees, 1447 to 1453. 

Passage-money home, 1459 a. 

Passengers, sect V. 

Pledging Shipowner*s Credit, sect VII. 

Rats, 1416. 

Sale of Cargo, 1415, 1417, 1419. 

Sale of Ship, 1443, and sect. VIIL 

Salvage, 1425. 

Seamen, sect ni. 

Set-off against Wages, Ac, 1455. 

Ship, sect VII. and VIIL, and 1443. 

Transhipment, 1411 a. 

Ventilation, 1416. 

Wages and Disbursements, 1459 a to 1460. 

I. Appowtmbht akd Dismissal. 

1408. Shipmaster appointed by captain of a ship of war 
(the salvor) held to have the same authority as the original 
master who had been killed : (2^ EWm Comi^ or The 
Segredo, A. C, June 18, 1852, Shipping Gazette.) 

1409. Shipowner held liable for breach of engagement 
with a seaman to be master of a ship : (27^ Foam ; Pethey v. 
Biaket Liverpool C. C. July 27, 1852, Shipping Oazette.) 

1410. Master dismissed wrongftilly. Verdict in his favour 
against shipowner fbr danuges : (37ke Oeorge Punehard v. 
LidgtUf Melbourne Supreme Court Shipping Oazette, Dec. 22, 
1854.) 

1411. Damages fbr wrongful dismissal of master. Reftual 
of captain to be on board a ship sailing from Ix>ndon before 
she gets down to Gravesend would deprive him of any remedy 
against owners for dismissal : (The Sir Thomas Oreshamf 
Rippon V. lAdgeU and others^ C P., March 1, 1858, Shippina 
Gazette.) 

IL CASB op, LlABILm AHD DUTT XV BBLITIOM TO CASOO. 

1411a. Case relative to transhipment What is master's 
duty as to sending forward cargo in case of ship being pre* 
vented by damage flrom completing her voyage: {Shipton r, 
Thornton, 9 Ad. A £. 314 ; Harrison's Digest 18^-) 

1412. Maater liable nnder ordinary drcnmstancea for 
damage to .cargo caused by negligence or carelessness in hla 
men discharging it; (Ai^erlcan case: StotU v. WeUs, C. P., 
New York, April 4, Shipping Gazette, April 19, 1841.) 

1413. Under the direetion of Jndge Talmadxe, a Jury 
found the master not liable lor loss of goods left at a wharf 
for ahipment, although a receipt was granted for them by 
his broker; as the broker had no authority so to act in the 
master's absence : (American case : Grade, ^ ▼. Bennett, 
Superior Court New York, Nov. 19, Shipping Gazttte, DeCi 
21, 1840.) 

1414. Master found liable fbr lots of specie abstracted from 
his vessel while being conveyed on firelght from Oporto to 
London: (£euf v. Betder, C. £., Feb. 19, 1844, Shipping 
Gazette,) 

1415. Where a cargo waa improperly sold without the 
authority of its proprietor by the master of the ship at an 
intermediate port, acting l>ond fide in the course of his em- 
ployment as master, and meaning to execute his duty, but 
nnder a mistake, so as to be thus guilty of an act which 
amoonted to a converrion of the merchant's goods: held that 
an action was maintainable Jointly against the owner and 
master: (iBfctoniv. iVtittin^, dfce., C. P., April 20, 1849; 7 
a B. 797 ; Harrison's Digest 3394 ; Shoe's Tenterden, 274.) 

1416. It is the captain's duty to take aU possible care of 
cargo by ventilating it If necessary, and thp master and shipr 
owner are liable ibr damage to the cargo occasioned by rats : 
(Loveront* v. Brvry, C. £., sittings in banco, Nov. 17, 1852 ; 
22 L. J. 2, Ex. ; Muter*$ Exeeutorz v. Jones, Supreme 
Conrt Cape Town, Ang. 21, Shipping Gazette, Oct. 31, 
186a) 

I 1417. Mastor held liable fbr Ims, by sale, of sea-damaged 
opium which might have been forwarded to its destination. 
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It ii not enoagh to Justify a sale, that the deterioration 
being 10 per cent would increase to 20 per cent, by forward- 
ing the goods ; if they would perish altogether he has li- 
berty to sdL The principles applicable to this subject fully 
expounded : (The Erin ; Troruon t. Dent, J. C. P. C, June 
22, 1853, Shipping Gatette, Moore P. G. C.) 

1418. Master held liable for a box of goods (part of cargo) 
not delivered in Australia: {The Alfred; Husband x. Suther- 
land^ County Court of Bourke, Australia, Shipping Gazette, 
Dec. 16, 1853.) 

1419. A shipmaster has no right to sell an entire cargo at 
an intermediate port to raise funds to repair his vessel. If, 
in the case of a perishable cargo, by taking it on it would 
become mbbiab, then he may selL Question as to duty of 
transhipping when repair is impracticable, or repairing 
within a reasonable time if in his power : (The Jesiie MUkr ; 
Seydom t, Ba>bif, C. E., Shipping Gazette, June 11, 1855.) 

n. As TO Bnxs OF Lanuro ahd CHABTEK-PABTnES. 

1420. The master has no power to enter into a charter- 
party in order to secure to charterers payment of a debt due 
by the shipowner incurred prerlously. Bis power is 
limited to the necessary one of procuring a fireight accord- 
ing to ordinary terms. When he exceeds his authority the 
contract cannot be bhiding on the owners or their assignees: 
(27k« Sir Henry WOd, A. C, May 8, 1849 ; 13 Jnr. 639.) 

1421. The Lord Chief Baron held that the master has not 
power to dissolve a charter-party entered into between the 
ihipowner and the charterer, and to make a new agree- 
ment; but he submitted to the Jury whether the omission 
to repudiate the agreement did not amount to a ratification 
of the captahi's act: {Bolmei t. SaUi, C E., June 20, 1849, 
Shipping Gazette.) 

1422. Held, that the master of a ship, in signing a bill of 
lading for goods not actually shipped, did not bind the 
shipowner: (Grant t. Jforwity, C. P., Feb. 20, 1851 ; 10 C. 
B. 615 ; Shoe's Tenterden, 238. Bnt see Bills of Lading Act 
1856.) 

1422 a. The mnter of a ship has no authority to contract 
to carry goods without any freight being paid upon them : 
iDietitm of G. J., in Grant ▼. Norvfoy, C. P., Feb. 20, 1851 ; 
10 C. B. 615.) 

1428. The caption, also part owner of a ship, having 
tetUed a dalm of demarrage at a less sum than was stipu- 
lated for in the charter-party, arrangement held, under the 
drcumstanoes of the ease, binding on another part owner 
Who had purchased his shares subsequently to the execution 
of the charter-party : (Alexander v. Dowie, C. £., May 27, 
1856, Shipping Gazette; 1 H. & N. 152 ; Madachlan on the 
Law of Merchant Shipping, 115.) , 

1424. Question as to master*s authority to bind owner by 
stipulations in charter-party with respect to advances to be 
made by charterer against the freight : (Gibbs v. Charleton, 
Harrison's Digest for 1857, 194 ; 26 L. J. 321, Ex.) 

lU. Rklation with Cbew. 

1425. The master cannot by an agreement bind the crew 
without their express authority in salvage case& The court 
must protect the interest of salvors : (The Briton, A. C, 
June 12, 1839; 1 W. Rob. 40; Pritchard's Digest, 371. 
See No. 1839.) 

1426. Master found liable in damages for flogging and 
confining the boatswain of a ship for giving him an impro- 
per answer : (Francis t. Hutchinson, Q. B., Feb. 20, 1841, 
Shipping Gazette,) 

1427. Master found liable in damages for having assaulted 
the steward of his vessel by striking and flogging him : (De 
Sauza T. Blyih, Secondary's Court, Jan. 30, 1844, Shipping 
Gazette.) 

428. Held not to be plraqr (or rather not to be mutiny), 
re the crew put the master in irons, being apprehensive 



of danger to their lives from his conduct: (The Jama Camp' 
bell, Western Circuit, Crown Court, Exeter, July 26, 1817, 
Shipping Gazette.) 

1 429. Master found liable in damages for depriving seamen 
of the use of the forecastle, and not providing in lieu of it a 
proper place in which to sleep : (American case ; The Gul- 
nart; Mdhon v. Byrne; C. P^ Boston, U. ^,Shxffinq 
Gazette, Jan. 5, 1849.) 

1430. Master foqnd liable in damages and costs for ille- 
gally imprisoning carpenter : (The Alfred; LoMtrier. Mtert, 
WbitechapelC. C, Aug. 15, 1850, Skipping Gazette.) 

1431. Observations as to captaln*s authority over thd 
crew. Mere disobedience without apprehendon of mnr 
tinous acts will not Justify him in putting a seaman in 
irons: (Lord Campbell's charge to a Jury In Camagham t. 
Davidson, (^ B., Dec 13, 1852, Shipping Gazette.) 

1432. Further observations by Lord Campbell in regard 
to master's authority over the crew, and the proper regnla- 
tlon of such authority, so for as the infliction of punishment 
Is concerned: (Savory r. BumOt, (^ B., May 26, I854» 
Shipping Gazette.) 

IV. LlABIUTT FOB SUPPLXXS, &C. 

1433. Where the captain of a ship orders work to be 
done, as In shipping ballast and stowing cargo, witbont 
giving the name of the shipowners or intimating that he vlll 
not be responsible, he makes himself personally liable. 
Diflierence between this and the case of an ordinary senrant 
ordering goods for his employer : (Charge of Martin, B. to 
a Jury in The Progress; Tilly v. Thompson, C. E., Feb. 14, 
1853, Shipping Gazette.) 

1434. Under certain circumstances shipmaster held liable 
fbr a bill drawn on his owners, who became bankrupt: (The- 
Olive; Sharpies v. nieiavd, Oxfbrd CIreoit, Gloucester^ 
Shipping Gazette, Aug. 17, 1857.) 

1435. Verdict against master for stores supplied to ships 
(The Hamdh Maria; Allen ▼. Drew, Adelaide Supreme 
Court, Oct. 2, 1857, Shipping Gazette, Jan. 20, 1868.) 

V. TanamEHT ov FasssMGXBS. 

1436. Captain of an East Indiaman held liable in 251 
damages for expelling a passenger from the cuddy becann 
of alleged improper conduct on board: (Prenderifast t. 
Compton, C. P., Dee. 21, 1837 ; 8 C. & P. 454.) 

1436 a. Liability of shipmaster for bad provisions being 
served out to passengers: (Tovng v. Feufson, 8 C. A P. S^v 
Harrison's Digested Index, 1838.) 

VI MZBCOHBUCT. 

1437. Master fined 502^ for not producing the ship's cargo 
book to an officer of customs when required: (TheSaJlVy 
Police Court, Hull, March 29, 1838, Shipping Gazette.) 

1438. Shipmaster imprisonedSfor three years for running 
a ship, carrying passengers, on a sand bank, in opposition to 
remonstrances of pilot and mate when he was in a state of 
intoxication: (The United, Melbourne Criminal Session,. 
Shipping Gazette, Dec 26, 1853.) 

1439. Master and owner of a ship imprisoned for putting 
to sea with a leaky ship, contrary to orders of the antbori- 
ties, In consequence of which the vessel was lost, and seTeral 
passengers perished fh)m want of provisions after taking to 
the boats: (The California, Ukjo Assizes, Admlra!lty Com- 
mission, March 24, 1854, Shipping Gazette.) 

1440. What proof is necessary In case of loss of life caused 
by collision, to convict the master of the ship in fault of 
manslaughter : (The Josephine Willis and TheJfangerton, sa. 
Home Circuit, W^iatone,',fih^9piRg Gazette, March 24, 18.^6l) 

VU. PuEDGora Owxin's {CuDce. 

1441. (^estion whether the masterbad power to borrow 
money on the credit of the shipowners at an intermediate 
English port within two days post from thtta, to pay for 
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articles necessary for the pn^er nayigation of the vessel : 
{Arthur y. Barton^ C. £., Jan. 34 and 30, 1840 ; 6 M. A W. 
138, cited in Madachlan on the Law of Mercl^ant Shipping, 
131, 132.) 

1442. Held, fihat the master of a British ship had no 
aathority to pledge the credit of the owners of a British ship 
for articles not necessary for the prosecatlon of the voyage, 
sapplied at an English port, where they had a preyioosly 
appointed agent Cases founded on Carey r. White ; Arthur 
y. Barton and others: (The CoekemunUh Cattle ; Howell y. 
Walton, Cardiff County Court, Aug. 25, 1855, Shipping 
GazOte.) 

1442 a. Question as to master's power to borrow money 
on shipowner's credit at a home port : {Stonehoute y. Grant, 
2 Ad. ft EL N. a 431 ; Harrison's Digested Index, 1843.) 

1442 b. Whether he has such authority at a home port 
vben the owner is absent, and communication cannot be 
bsd with him without great delay and prejudice : (/ohm y. 
Simotu, 2 Ad. ds EIL N. S. 425 ; Harrison's Digested Index, 
year 1843; 2 Q. B. 425; Madachlan on the Law of Mer. 
ebant Shipping, 131.) 

VIII. Sau of Ship. 

1443. The master has power to sell the ship only in case 

of abadlate necessity, when nothing better can be done fbr 

Ilia employers : {Ihe Persian ; Hunter y. Parker^ i-c, C. R, 

Ko?.7, 1840; 7 M. A W. 222 or 223 ; Shse's Tenterden, 19; 

Madaeblan on the Law of Merchant Shipping, 149.) 

1444. Held, that the master had no power to sell a yessel 

at Valparaiso because he could not raise funds to repair her. 

That he shoold haye communicated with the owner in 

Scotland first The yessel, insured by a time policy, was 

proceeding in baflsst to Valparaiso, there to load a cargo for 

£nglsnd, vhen she met with bad weather and sprang a 

leak. ObseryaUons by the Chief Baron in regard to sear 

worthiness for the first part of the yoyage : (The Chief 

Baron's cbtansfi to a jury in Alexander y. Pratt, C. E., July 4, 

1844, Shipping Gatette.) 

IX. Waans akd Dububsbmbmts. 
1445. Where the owner sold a yessel and afterwards 
became bankrupt, the master was held bound to glye up 
the tessd to tbe new owner, although the bankrupt was 
indebted to him. Question as to master's responsibilities 
and reoowseL Cases cited by Dr. Nicholl against any right 
of lien on the ahip by the master under ordinary circum- 
stances ibr wa^pea or disbursements : The New Draper ^ 4 
Bob.S87; WHkint V. CamUchaek 3 Doug. 101. Dispute as 
to title of registered owners : (The Windsor Castle, A. C 

July 21, 1841, Shipping GazetU; 1 Notes of Cases, 118; 

Pritchard's Digest. 29.) 

1446. Constmction of 7 A 8 Vict c. 112, s. 16, giying the 
master of a ship the same rights and remedies as other 
seamen in the ease of the bankruptcy or insolyency of the 
owner. Case fbunded on in 3 Simons, decision by V. C. on 
I similar question, under 6 Geo. 4, c 16. Held, that the 
itatate applies to the case of owner becoming an insolyent 
debtor in the proper sense of the term, which if he was 
really insolyent the master had power to make him " by 
taking out an execution against him and following it up by 
the other directions of the Act : " (The Princess Royai^ A. a, 
Hay 6, 1845 \ 9 Jur. 433 ; Pritchard's Digest, 474.) 

1447. Held, that the master, being Joint mortgagee of the 
ship along with another, who had sold the ship by mutual 
consent, the master could (under the 7 ft 8 Viet & 1 12, s. 
16), sue the ship for his wages in case of the bankruptcy or 
lnsol?eucy of the owner, but could only recoyer the actual 
balance due to him on a fair adjustment of accounts. 
Mariner's lien preferable to bottomry bondsi Cases com- 
mented on, Jae:^ y. Letowr^ 5 Bing. ; Qovett y. Richmond, 7 
Sim. li {The Repulse, A. C, June 24, 1845; 9 Jnr. 739 ; 
Pritchard's Digest, 474.) 

1448. In order to giye the master the privileges of the 



Act, for recowery of his wages against the ship, the owner 
must haye become a legal bankrupt ; a mere declaration of 
insolyency not enough : {The Oreat Northern, AC, Dec. I, 
1846 ; 10 Jur. 104 ; 4 Notes of Cases, 71 ; Pritchard's Digest, 
474. See " Bankruptcy," 180.) 

1449. Circumstances under which a master might forfdt 
his wages under 7 fr 8 Vict c. 1 12, s. 16. General reyiew of 
the question with reference to his duty in obeying posltiye 
instrucdonB of the shipowners. Question as to following 
snggeatiens of agent of owners at foreign port: {The 
Thomas WorthUigton, A. a. Noy. 22, 1848; 12 Jur. 1057.) 

145a Question as to master's daim for loss of wages, on 
the ground of breach of contract with him through the 
nnseaworthy condition of the ship. Alleged claim of master 
and crew in cases of wreck for passage money home and 
wages during the time : {Smith y. Rogers, Greenwich, C. C., 
Jan. 8, 1851, Shipping Oatette.) 

1451. Suits for wages at instance of master before Admi> 
ralty Court, in cases of bankruptcy or insolyency under 
7ft 8 Vict c. 112. Question with mortgagees. Master's 
lien on ship. Part owners of a minority of interests, bank- 
rupt, and master haying an account current with tiie 
owners: {The Alert, A. C, March 21, 1851, Shipping OateUe; 
The aimJah, A. C, July 16, 1851 ; 15 Jur. 865; TheJuUndur, 
A. C, March 24, 1853 ; 1 E. ft A. R. 71 ; A. C, June 10, 
1853, Shipping Oaxette.) 

1452. Claim of master of a Hamburg ship for payment of 
wages, ftc. out of fireight due by consignees rejected, cargo 
to a greater value having been sold by him at an interme- 
diate port in liquidation of expenses there. Proceeds of 
ship insnfBelent to meet salvage and other preferable de- 
mands. English law taken as the ground of decision, 
because the adoption of the Hambargh law would be pro- 
dnctive of injustice in the case: {The Johanna Christoplh, 
A a, Dec. 29, 1854; 2 E. ft A. R. 93.) 

1453. Construction of Merchant Shipping Act, 17 ft 18 
Vict 0. 104. Held, that where the shipowners set up a 
counter claim against the master in a suit for wages due to 
him, ttie court may enter into the account, and If a balance 
in addition to wages be found due to the master, he has 
then a lien for such balance on the ship itselfl What is a 
counter claim. Mortgagees stand in the same position in 
this respect as the owners: {The Caledonia, A. C, Dec. 20, 
1855; W. Aep. 183.) 

' 1454. The administratrix of a master of a vessel who had 
lost his life at sea while in the service of the shipowners, 
held entitled to clahn for wages due to him up to the time 
of his death, although no freight h^d been earned on the 
yoyage the ship was then prosecuting. The Acts 7 ft 8 
Vict c. 112, and 17 ft 18 Vict c. 104, have proceeded on the 
assumption that the rule of ft'eight being the mother of 
wages is not applicable to the master. Reason of distinc- 
tion between him and seamen in respect to wages explained. 
Cases cited : Wd>ster y. De Tastet, 7 T. R. 167 ; King v. Olover, 
2 N. R. 206 : {Hawkins y. FurxeU, Q. B., Jan.|21, Shipping 
Gazette, Jan. 30, 1856; W. Rep. 242; Jur. 302.) 

1455. Master's right to recover wages, ftc. and as to set-off 
against such claims before Admiralty Court under 17 ft 1 8 
Vict c. 104, s. 191 : {The Ringdove, A. C, March 12, 1858, 
Shipping Gazette.) 

IX. MUCELLAMBOnB. 

1456. Duty of the maater of a ship to employ his whole 
time and attention In the service of the shipowner: {Qardr 
ner y. JPLeUeh^ 4 Beay. 534; Harrison's Digested Index, 
year 1843.) 

1456 a. Thelaw in collision cases is the same when the mate 
baa charge of the ship during the master's temporary ab- 
sence on shore, or when the.master is himself on board 
{Th» Feronia y. The Northampton, A. C, Nov. 7, 1853; 1 E 
ft A. R. 157.) 

1467. Master's duty to give information of accident to 
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■bip: iThe Comma, A. C, Harch 39, 1858, Sh^pinff 
ihuette,) 

1468. Master diimiawd. Qaastton m to oonstnietloii of 
power of attorney to shipowner'a agent alnroad: {Btnrtek 
T. HonfcM, C. P., April 22, 1858, Shipping QcueUe.) 

1459. Claim fat commi«ion on freight and aale of ahip 
i^ected by a Jnry. Ship eold wider a power of attorney 
lent ont to the captain abroad : (fiayai AtutrmLitm Mail 
<!ompcM9 T. Corftr, 0. E., Jnly 8, 1858, Shipping GoMttU.) 

1459 a. Master'fl claim for wi^es and passage money home 
ndwted in a cause of bottomry on cwgo trsnsliipped : {Th* 
flVflMMMMo, A. Cn Jnly 19, 186a) 

MATE. 
UIDIX TO coMTnn. 
Cargo CiabiUty for deficiency, Ac oO, 1461, 1463, 1467, 

1468. 
Collision, 1462, 1466. 
DesertioQ, 1465. 
Negligence, 1464. 

Second mate in charge of ship (collision case), 1466. 
Unseaworthiness, 1465. 
Wages, Ac., when snceeeding master dnrlng roysge, 1460. 

146a Mate appointed abroad to be ftiaster of a ship on the 
death of her master, held by a Jnry entitled, nnder a contract 
with the shipowner's agents abroad, to a higber rate ot 
wages than the former master. Question as to custom for 
the mate, where he succeeded to the command, to hare the 
same wages as the former master. Before Manle, J. ; Tal- 
fonrd, Seijt and Mr. Peacock for pit ; GhanneU, Serjt and 
Mnrphy, Seijt for deft.: {Mwrdock y. WOkinton, G. P., May 
19, 1843, Shipping QazetU,) 

1461. Master's liablUty for defldenoy in cargo for which 
bill of lading had been granted by him, and ivoonrse against 
the mate if arising through his mistake: {Arthur t. Amif, 
Boyal Court, Jersey. Sept 26, 1840 ; Th$ Catherine, Utot- 
pool Police Court, Sept 11, 1847, Shipping Qagette.) 

1462. Where the master has landed and left his ship in 
diarge of the mate, or any one else, in ease of odUslon 
happening during his absence, the rule of law is the same 
as if it happened while he was on board: (TheFerwiiar. 
The Ihrthampton, A. C, Nov. 7, 1853 ; 1 B. <b A. H. 157.) 

1463. Constmetion of 15th section of Merchant Shipping 
Act Held that the court could make no order tor payment 
Of wages to the mate, where a loss to the shipowners 
of greater amount was proved to hare been caused by the 
mate committing an error in the cargo book : {The Donna 
Anna, Thames Police Court, Nov. 1, 1854, Shipping Gaum.) 

1464. Deduction from wages of mate for loss of a bale of 
goods discharged and reshipped at Stagapore, not sustahied 
in the absence of proof of gross negUgence on his part : {The 
Orasmere, Thames Police Court, Not. 80, 1854, Shipping 
Gatette.) 

1465. Fonnd by a Jury that the mate of a ship quitting 
her on account of her being in an unseaworthy state, was 
not guUty of deserUon. Mr. Hill, Q. C. and Mr. Cowling 
tor pit; Wilkins, Seijt and Mr. ManUty (now Q. C), tor 
deft. : {The EUersHe : Davidson v. Todhunter, before Crowder, 
J., Northern Circuit, Liverpool, Aug. 27, 1865, Shipping 
eatette.) 

1466. Duty of shipowners to have a sufficient number of 
competent officers, unless deficiency ha3 been caused by 
accident or death. The pilot when below cinnot be con- 
sidered as in charge of the ship. Owners liable tor damage 
done by collision through second mate's negligence while in 
charge of her: {The Fenix v. The Mo^Ue, A. C, Peb. iJ, 
•"-'^ Shipping Oazette,) 

Deduction not sustained firom wages of mate tor the 
:ask of wine proved to have been discharged in the 
^oeks. Question as to liability of dock cofopany: 



{The Marehionees of Bvte, Thames Police (}oiirt, Bhtpping 
Gaxette, March 12, 1856.) 

1468. Another case on the subject of mate's liability for 
loss of packages of cargo: {The F^^ Thamea Police Court 
Shipping Gazette, April 18, 1856.) 

MATERIAL MEN. 

(/Bee "Uen,** " Neceesarlea.") 

iin>Bs vo coMTsmi. 
Definition, 1470, 1472. 
Fiat, 1471. 

Foreign sea-going Vessel,*1470. 
JnrlBdktton, 1469, 1472. 
Lien, 1470, 1472. 
NeeesMrtes, 1469. 
Wages of Master, 1471. 

1469. Under the Act 8 ft 4 Vict e. 66, the Admiralty Court' 
exerdaed an equitable Jurisdiction with regard to neoes- 
sariee supplied to owners of a foreign vessel, bat only to the 
extent of making them liable for the supply of artides for 
whldi they would be respoiudble ai; common law if resident 
her& The proof lies upon the material man to show that 
the supplies were necessai/at the time: {The Alexander, 
A. C, March 9, 1842 ; 1 W. Rob. 360 ; 6 Jur. 241 ; 1 Notea 
of Cases, 380; Prltchard, 228; The SopMa, A. C, Mardi4, 
1842 ; 1 W. Roll. 369; Pritchard's Digest^ 228; Shee's Ten- 
terden« 104.) 

147a Held that material men, that is to say, persons ftir- 
nishing material and work to ships, have no lien on the ship 
for the amount of those supplies, after parting with posses- 
don of the ship, in preference to other creditora The sub- 
ject very fully discussed by the Hon. Henry Black, in 
giving Judgment with reference to English, Scotch and 
American law. ** By th e gmeral maritime law ot Europe and 
America, a hypothecary lien is given tor repairs done and 
materials furnished to other than domestfe ships. But a 
vessd built and registered in a British possession is not a 
foreign sea-going vessel within the providons of the statute 
3^4 Vict c. 66." Full ezpodtloa of the law on these 
pointa, with dopions rdefeneee to deoMed cases. The com- 
missions to the Vice-Admiralty Courts in British possw- 
skms abroad empower them to hear and determine oaaei 
aoeording to the dvil and maritime law of the High 0>iirt 
•f Admiralty of England: {The Mary Jane, Vice A. C 
Qnebee, Shipping Gaeette, Oet 12, 1848.) 

1471. Fiat issued against Miip for expense of repdrs and 
disbursements at Cork. Leave granted for master to in- 
tervene fbr wages dne to him: (ITke Moffat, A.C., Dablin, 
Feb. 17, 1858, Shipping Gatette,) 

1472. Sir Leoline Jenkins's definition of material men, 
Stc Where thdr Hen against ship for repairs, provisions 
or other supplies is enforced, the Jurisdiction is to be exer- 
dsed strictly. Authorities fonnded on by the court : Ten- 
terden's Treatise on Shipping; Htteeey v. Chrietie, 9 East, 
426; Justin v. BaUam, 2 Rajm. 805: {The Mofat, A C. 
DnbHn, March 8, 1858, Sh^itping Gazette.) See No. 1363, and, 
as to the subject generally, Shee's Tenterden, 106, Madach- 
Ian on the Law of Merchant Shipping, 69 and 60, nota 

What liens have priority over that of a shipwright who re- 
tains the ship in his possession nntU it is ordered to be sold 
by decree of the Admiralty Ootirt Held, that Hens for salTage 
and wages existtng before fhe vessel was taken Into the 
shipwright's yard for repairs take priority, but that daim' 
for necessaries cannot take priority over the ahipwright's 
Hen. The deddon in the ease of the Pereeverante commented 
npoas <7Ae Gwtitf, A. C, May 27, 1862; 1 Maritime Law 
Cases, 23a) 

MEASURElfENT. 

1473. Measurement of mahogany for dilpbulldlng— cus- 
tom at Liverpool -difference between Liverpool measure 
and Calliper measure : {McKnight v. Clarke, C. E., Jan. 17, 
1855, Shipping GazOU.) 
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USDiCmSS AND WBMdAL SltHUSS. 
1474. Seaican entftled to sno owner Ibr damagw for not 
ntpplyinff ship with medldnee» aoeording to 7 A 8 Viet, 
e. Ui, 8. 18> whereby his heelth was li^nredx (Couch ▼. 
attil, Q. a, Jan. is, 18M ; S a L. R. 940. See Merduuit 
SUpphig Aet 1«54 ; 17 A 18 Viet. e. 104, 8. SM.) 

HEBTINO AND PASSING OF SHIPS^ 
(Sa "CoHMon.'*) 

MBMORAKDUM IN POLICT OF INSURANGS. 

(5m also the titles " Free fron Partleolar Average,'* and 
"Grain pamped np,*' 1286.) 

U7S. Rice befng insured free frook partientar arerage, a 
mbseqnent declaration of interest, Talolng the rice at so 
much p«r bog, wiU not make the nndervrlters liable for a 
\ML loss of one or more bags, not amosnting to a total loss 
of the irhola Bramwell, B. thooght that neither if the 
declaration had been incorporated in the poUcy woold it 
lure that efliset^ bnt that a declaration of two dilTerent 
descriptions of rice or other goods might make the nnder- 
▼Titers snl^ect to total loss of either description. Case of 
RdOi y. Ja$uon (Na 1161 hereoO commented upon; {Bit- 
Ws(U V. ElUs, C. E., Not. 18, 1867; W. Rep. 76.) 

1476. Underwriters held by a jury not liable tor loss by 
isle o! rice and cntch sea-damaged at an intermediate port 
— one-hslf the lice being only discolonred and mnsty fhwn 
the steam arising firom part, which was hi a state of decom- 
positioD, and the cntch more or less sea-damaged, and 
hsTing liad a great portion of the coloaring matter washed 
oat of it, bat fitted ibr the English market: {The Owreem 
Box; LecoU cad others v. Oumey, July 29, 1858, Shipping 
Oazetk; rnJe tor new trial reftased, a P., Not. 18, 1858, 
Shipping GazeOt.) 

HERCANTILE USAGE. 
{See ** Usage.*') 

1477. Evidence 6f mercantile nsage is admitted to ex- 
I^ bat not to contradict or add to mercantile contracts. 
Otse as to discount on freight and UabiHty for general 
•wage: (The Cowrier ; Btown t. Bstm^ a B., May 27 and 
Jnne 15, 1854 ; BaU t. Jantm, Q. B., Jan. 24, 1855, and 
Pft«BfpiT. BHard, C. R, April 24, 1866; W. Rep 486.) 

MERCHANT SHIPPINa ACT (CONSTRUCTION OF 

CLAUSES OF). 

{Set "ColDslon," "SalTsge," "Valuation,'' Ac.) 

MISREPRESENTATION. 
(See "Concealment" and ** InsQraao&**) 

1478. Misrepresentation as to properly isstred to Para 
being for account of the Brasilian GoTemment, and not of a 
British merchant, at a time when there were political dl«- 
tnrbancea in BrasiL Before Lord Abinger and a special 
Jorj. Sir W. FoUettfor the insured: (The OHo; CampbeU 
T. London Atntrance Con^p<my^ C. E., Feb. 27, 1838, Shipping 
OateUe.) 

1479. Misrepresentation as to a Tessel being in port^ when 
is fact she was belioTed to be at sea in boisteroos weather. 
Insorance held Toid : (The Aetioe ; ArfMxOd, Jtc t. Tafhain, 
Q. B., July 6, 1847; new trial reftised, Q. B., Not. 4, 1847, 
dipping Gazette.) 

MOLASSEa 

(See "Leakage^" 1343, •* Usage," 2299.) 

MOORINGS. 

1480. A TCssel moored with her head-rope ISutened to 
sbother Tessel*s head in a harbour during stormy weather, 
when the harbour was ftdl of shipping, held not to be pro- 
perly moored ; she should haTO been moored by a head-rope to 
the shore : (J%$ Atht, A C, J«ne26i 1846, Shaping Gagette.} 

MOORING. 

1481. Owner of a barge held liable for damage to premises 



on shore, tonseqnent on negUgenee ih meorliig flie barg6: 
(Lcsmbert t. JfuiMe, G. P., Jane 25, 1853, Shipping ItaMM:) 

1482. Claim agahist harbour commlssioiters for damage 
done to ship by mooring>pait or dolphin gfring way. Qaeb- 
tion as to liability in case of negHgenbe in seleetlen of ooiBf« 
potent person to efeet It : (The Canollne; Omt t. ^Komp^M, 
Berwick Coart of Pieas, Shipping Cfagetie, Not. 8, 1831.) 

MORTALITY. 

1483. Where flight is oontraeted to be paid for the trans- 
port of animals, ard some die during the Toyage, the flwlghl 
is payable only for those which arriTO safe:** (DieUm of 
Alderson, B., in Oi&foii t. Sturget C. E., Jan. 18, 1835 ; S 
C. L. R. 429.) 

MORTGAGE AND MORTGAGEES. 
niDix TO coHtnras. 
Arresting Creditor, I486. 
Assignment, 1484 b, 1484 e. 
BiU of Sale, 1484 b. 
Bottomry, 1484 a. 
Form of Mortgage, 1497 a. 
Freight, 1485, 1492 a, 1493 
Injunction, 1497. 
Insurauce (Policy of), I486. 
Jurisdiction, 1484. 
Liens, 1494. 

Loss on Policy (RecoTory oO« 1496. 
Ownership (LittbUities oO. 1498. 
Part Owners, 1485. 
Policy of Insurance (Claim on), 1486. 
Priority, 1485, 1486, 1490, 1494. 
Trize Law, 1489, 1491. 

Purchasing Ship sold by order of Court, 1484 e. 
Registry (Indorsement oh Certificate of), 1484 d, 1488, 

1495, 1496. 
Sale of Ship, 1484 e, 1484 i; 1487. 
Ship (Employment of), 1497. 
Shipowners, 1485) 1492i 
Validity of Mortgage, 1484 d, 1488, 1497 a. 
Wages, 1492. 
Whale Fishing Ship (Assignment oO« 1484 e. 

1484. Prior to 3 ft 4 Vict c. 3, the Admiralty Court had 
no power to decide upon claims of mortgagees— a court of 
equity mnst hsTe been applied to : (The Pereg, before Sir 
John Nichol, A. C, Not. 4, 1837 ; 3 Hagg. 402 ; The Ifeptune, 
3Hagg. 132; Harrison's Digested Index, year 1839.) But 
Shoe, Seijt., on the authority of a diOum of Dr. Lushington, 
in the case of The Dowthorpe, A C, Maroh 24, 1843 ; 2 W. 
Rob. 79, observes that the better opinion seems to be that 
although a mortgagee eonld not formerly haTe instituted a 
suit, he might haye appeared to protect Us Interestsi 

1484 a. Question between bottomry bondholders and 
mortgagees : (l%e Saxe Cfoburgt 3 Hagg. 387 ; Harrison*! 
Digested Index for 1840; The PtrcVt 3 Hagg; 402; Harri* 
son's Digested Index for 1840.) 

1484 b. Whether a bill of sale of diip might in equity be 
gtren effect to as an assignment by way of mortgage: 
(Langton t. Horton, 6 Jur. 694; 7 Jur. 892; 1 Hare, 549; 
Harrison*s Digested Index, year 1843.) 

1484 & Question as to assignment by way of mortgage of 
a whale flshfiilg Ahip, with all her tackle and appurtenances, 
and the expected produce of the adTenture : (Langton r. 
Hortont 1 Hare, 549; 5 BeaT. 9; Harrison's Digested Index, 
year 1843.) 

1484 d. A mortgage held binding, although particulais of 
it not indorsed on eertifleate of registry bi terms of 3 ft i 
WilL 4, c. 55: (Sttter T. Poyne, 11 Sim. 348; Hsrrisoh'* 
Digested Index, year 1843.) 

1484 & Mortgagee of ^p allowed to bid as purchaser of 
her at a sale made by deoree of the Admiralty Court: (The 
WUtoMt 1 Rob. 173; Harrlson^i Digested Index, year 1848.) 
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1484 £ WrongftU nle of ihip by mortgagM : {Bronard t. 
Ihunarttqu*% 8 B. F. Hoore, 457; BarrlBon's Digested 
Index, year 1844.) 

1485. Mortgagees baTO only tbe lame rights and are sob* 
Jeet to tbe same liabilities in respect of fireigbt as tbe part 
owners from whom tboy hare taken their mortgage: {jOrem 
▼. Briggt, V. Cb. &. April 12, 1848, Skipping GatetU.) 

1486. Mortgagees held to have a preferable claim to that 
of an arresting creditor of the shipowner to tbe sam in a 
poliey of insoranoe on tbe ship in the event of loss, althoagh 
the policy was effected by the owner in general terms. The 
question of law tery faUy expounded: {Aberdeen Marim 
Jnturanee Oampanif t. IngUt, Sheriff Conrt, Fife, May 1, 
1850, Shying Oautte,) 

1487. Effect of existing mortgage, when a ship is sold of 
necessity at an intermediate port : {The t^aOuuina, A. C, 
March 8, Ubl, Shipping GcueUe,) 

1488. Validity of deeds of mortgage daly registered at tbe 
Costom-house, bnt not indorsed on tbe ceitificate of re- 
gistry: {The Jtulina, A. C, March 21, 1851, Shipping 
GeueUe.) 

1489. Role of tbe Prize Conrt as to claims on account of 
mortgage, on an enemy*s ship captured : {The Aina^ A. C, 
June 21, 1854; 1 E. A A. B. 818.) 

1490. Priority of one mortgagee orer another under Ship 
Registry Act, 8 A 9 Viet cl 89, a 45 : {Parr w. AppUbv, Cb. 
C, Aug. 8, 185& See sect 69 of the Merchant Shipping 
Act) 

1491. Case relatlTC to mortgage by a British to a Russian 
subject for the price of a ship purchased on the eye of the 
declaration of war between the two countries : {The BdUieot 
A C, Aug. 6, 1855 ; Spinas' Prise Cases, 314, reversed by 
J. C. P. C, Feb. 8, 1858; 11 Moore, P. a 119. See Mac- 
lachlan on tbe Law of Merchant Shipping, 479.) 

1492. Analogous position of mortgagees and shipowner in 
regard to suits by master for wages under tbe Merchant 
Shipphig Act, 17 ft 18 Vict c. 104: {The CcOedonia, A C. 
Dec. 20, 1855; W. Rep. 183.) 

1492 a. In a question of collision, the Lord Chief Justice 
submitted to a Jury ** whether the defendants, being mort- 
gagees of tbe ship in fkult, and baring received the fk-dght, 
had not dealt with the ship as their own : " (77ke SuUana 
and The Courier; Hodgkinton v. Femie, C. P., Dec. 11 and 
12, 1856. See No. 850.) 

1493. Question as to mortgagee's right to freight under 
deed of assignment of ship in security of unpaid bill of ex- 
change, the acceptors baring become bankrupt Mortgagee 
entitled to earnings of vessel only from time he takes pos- 
session. K freight is meant to be transferred at once, it 
ought to be spedflcally mentioned. It would be uujust that 
a party should have tbe rights without the liabilities of 
ownership: {Gardner v. Caeenove, C. E., Nov. 11, 1856; 
Harrison's Digest, 194 (1857); 1 H. ft N. 423; 26 L. J. 17, 
Ex. ; W. Rep. 195.) 

1493 a. Case rebitive to accounts between first and second 
mortgagees of a ship. Question as to costs: {limner v. 
Heard, Bl R , March 17 and 18, 1857 ; W. Rep. 420.) 

1494. The holder of a mortgage of a ship for advances 
" takes his security subject to all legal liens, and if he suffers 
thereby his only remedy is against the owners: " {Dictum of 
Dr. Lushington in The Royai Arch, A. C, Nov. 13, 1857, 
Shipping Gazette; 1 Swab. ; Maclachlan on the Law of Mer- 
chant Shipping.) 

1495. While a mortgage remains indorsed on oertiflcate. 
of registry, the Admiralty Court must consider it a valid 
and subsisting mortgage: {The Ringdove, A. C. March 12, 
1858, Skipping Gaeette.) 

1496. A ship being insured was mortgaged, and the name 
of the mortgagee entered in the registry as owner. The 



real owner held entitled to recover a loss on the policy : {The \ Casea) 



Soyne; Sutehinton v. Wright and other*, M. R., AprU 
1858; W. Rep. 475; and see 25 Beav. 444; Law Digest 
for 1860.) 

1497. Motion fbr ii^unetton. Question as to right of mort- 
gagees to hold a ship and employ it for their own purposes, 
they being in possession, ftc : {The European and ^uKra- 
Uan Steam Packet Con^^ang v. The Boyal Mail Steam Paeiet 
Compang, V.-Ch. C, July 28, 1858 ; 5 Jur. N. & ; Mac- 
lachlan on the Law of Merchant Shipping, 84, 38.) 

1497 a. Mortgage not in the form prescribed by Merchsnt 
Shipping Act 1854, held invalid: {Liverpool Borough Bank t. 
Tuner, V-Ch. C, July 24 and 25, 1860 ; 3 L. T. Bep^ N. S. 84.) 

MUTINY. 

1498. Mutiny Is an attempt to wrest lawful authority 
from the master or those in command of the ship. In- 
toxication or insubordination could not be construed Into 
mutiny : {The Slake, A. C, Jan. 81, 1839, Slipping GazetU.) 

1498 a. Case relative to carpenter of ship being guilty of 
mutiny under certain cJrenmstances baring relation to 3 A 4 
Wia 4, c. 64, a 12: {Benno v. Bennett, 8 Ad. A El. N. S. 
768 ; Harrison's Digested Index, year 1844.) 

1499. Question as to crimes of mutiny, murder and pln^ 
with reference to the extradition treaty. (American case' 
The Junior, U. S. Commission Court, Boston, Oct 11, 
Shipping GautU, Oct. 27, 1858.) 

MUTUAL ASSISTANCE TO SHIPS 

1500. Notwithstanding a custom which appeared to exist 
of vessels rendering mutual assistance to each other in the 
Cliinese rivers, salvage awarded for aid given to a vessel 
of 800 tons with a valuable cargo : {The Uaxeppa v. The 
Gravina, A. C, June 5, 1856, Shipping Gazette.) 

MUTUAL INSURANCE SOOETT. 
{See ** Insurance Association.") 

1501. Policy held to be void in consequence of shipowner 
not having complied with two rules of a Mutual Insurance 
Society, requiring him to fbrnish tbe vessel with shifting 
boards and a new mainsail: {Maehan v. Mutual Inewranet 
Society, Royal Court, Guernsey, Dec. 6, Shipping GazetU, 
Dec. 13, 1842. Appealed to Uie Superior Court) 

NATIONALITY. 

1502. If a neutral acting as consul for his own coontry 
continues, for the purposes of trade, in the country of s 
belligerent after declaration of war, he loses his character 
of a neutral, every person, in time of war, being considered 
** as belonging to that nation where he is resident end 
carries on his trade :" {The Aina, A. C, June 21, 1854; Tfu 
Johanna EmUie, A. C, June 80, 1854; The Abo, AC, 
July 21, 1854; 1 E. ft A. R., 318, 319, 347.) 

1503. Change of nationality of a man is established In the 
Prize Courts of belligerent nations if he has abandoned his 
prerions national cbsracter, and taken up his abode with 
the intention of remaining in the country of which he 
dahns to be a subject Not so if an enemy has merely 
taken the oath of allegiance to a neutral sovereign : {Thi 
Johanna Chrietophe, A C, Oct 18, 1854, 2 E. ft A. Rep. 6.) 

1504. During the war between England and Russia, held, 
that a Prussian by birth, being a Russian by national cha- 
racter up to a certain date, could not change his national 
characterby a purchase of dtixenshipof Mecklenburg, with- 
out residence In that state. DistUictton between a national 
character acquired by occupation and one acquired by 
bfrth or long-continued domicil: {The JSmet Merck, A. C, 
Dec. 6, 1854 ; 2 E. ft A Rep. 91.) 

1505. *' It is not competent to any state, by its own par- 
ticular municipal regulations, at once to change the national 
character of a man to the detriment of other states : " (Tfu 
SogUuie, A.C., Dec 29, 1854, Shipping GaeeUe; Spinks* Prize 
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NAVAL OFFICEBS. 

1506. Naval ofBcera and men on board her MaJesty^s 
ships ^*onght, both as an act of Jnatica and as being most 
sd?antageons to the mercantile marine, to be allowed a 
reward for salvage services, it being a stimnlns to extraordi- 
Lwy exertions." The service in the present instance was 
rendered to a vessel which had taken fire through spon- 
taneous combustion of the cargo: (H.M.S. LoeuU v. The 
Rmiie, A.C., Dee. 20, 1853 ; KiL3. Star v. T/u WcuMngtan, 
AC, April 2, 1855; 1 £. ^k A. R. 188.) 

NAVIGATION. 

1506 a. Cases relative to obstruction of public navigation : 
(WiOianu y. WOeox, 3 Nev. ft Per. 606 ; « Ad. ft {£1. 314; 
Harrison*s nigeated Index, year 1888; Beg, v. Tfuuna and 
hit NamgaHon CbmjMmy, 5 Ad. ft EL 804; Harrison's 
Digested Index, year 1838; Rose v. Cfrova^ 6 Seott N. B. 
645 ; 5 H. ft G. 613 s Harrison's Digested Index, year 1843.) 

NECESSARIES. 
{See "Advances,** "Arrest," "Bottomry," "Material 

Men.") 

• 1507. The meaning of "necessaries" supplied to a 

foreign ship defined. First case contested under 3 ft 4 

Viet c. 65, and adjudicated upon, although the debt was 

incurred prior to the passing of the Act: (2^ AUxander^ 

AC, March 9, 1842, cited below.) 

The articles flimished must be such as a pru- 
dent owner, if he himself had been on the spot, would 
have ordered for his vesseL Money wanted for neces- 
sary purposes is also included in . the term " neces- 
saries," in the Act 3 ft 4 Vict c 65. But in respect to 
advance of money, the onut probancUt the burden of proving 
tiiat it was neceaaary for the use of the ship, and that it waa 
actually so applied, lies upon the person advancing it In 
tbe absence of such proof being offered with regard to an 
aacbor and cable supplied to a vessel of 340 tons, which had 
already two anchors and cables, the claim was pronounced 
against with coata. The cases on this subject amply re- 
viewed by Dr. Lushington: (The Alexander^ A. C, March 9, 
1842; 1 W. Rob. 346; 6 Jur. 241; 1 Notes of Cases, 380; 
Piitchard's Digest, 239 ; Shoe's Tenterden, 104 ; Hildyard's 
Park on Insurance, 1057; The Sophie, A. C, March 16, 
IM'i; 1 W.Bob. 368; Pritchard'a Digest 338; The Helena 
Sophia, A. C, March 35, 1850, Shying GatetU.) 

1508. Jorisdlction— Lien of Material Men. Necessaries 
mpplied to a foreign ship at a port in this country, 
OT upon the bigh seas, entitled the party supply- 
in; tbem to aae in the Admiralty Court under 3 ft 4 
Vict c. 65, for recovery of their price. But there was no 
title onder that Act to proceed against a foreign vessel on 
her future arrival in this country, for neeesaariea sent out to 
her when building in a foreign port: (The Ocean, A. C, 
April 17, 1845 ; 9 Jur. 381 ; 3 W. Rob. 368 ; 4 Notes of 
Cues, 31 ; Pritchard, 328 ; Shoe's Tenterden, 118. See also 
n» Wataga, No. 1513 hereol) 

1509. Advances made to the captain of a foreign vessel at 
Grimsby, bound from Odessa to Leith, not allowed ; the 
coart considering that the agent and master had conspired 
together to set np a fraudulent demand against the vessel. 
If there were agents ready to make the necessary advances 
for the ship on the personal credit of the owners, an action 
ot this kind against the ship under the Act of Parliament 
ooold not be maintained: (The Helena Sophia, A. C, March 
25, 1850^ Shipping Oaxette.) 

1510. Held, that under the 3 ft 4 Vict c. 65, a. 6, the 
Admiralty Coart had Jurisdiction in a case relative to neces- 
saries supplied to a foreign steamship trading between Bel- 
gium and London, and that whatever was required to put 
tbe machinery in working order was a necessary within the 
meaning of that Act. The claim was for supplying a screw 
propeller: (The Fleeha, A. C, July 81, 1854; 1 E. ft A. R. 
438.) 



1511. What is included in the eipression "necessariea 
supplied to a foreign ship,** hi 3 & 4 Vict, a 6. Claim o 
stevedore for work sustained : (The Wdban, A. C, May 34 
1855, Shipping Gazette.) The like question discussed very 
fhlly with reference to claims of material men and broker a 
paying their aocounts: (The Comtesse de FregevUle, A. G 
June 13, 1861 ; 3 Mar. Law Cases, 106.) 

1512. Supplies of provisions were made to the crew of a 
ship during her detention under arreat by the high sherilT 
in Algoa Bay, the party supplying them being aware of this 
arrestment The proceeds of the sale of the ship were in- 
sufficient to pay all expenses, Including payments made to 
the captain and crew. Held that he was not entitled to a 
preference for such supplies on the balance of proceeds of 
the sale of the ship. Bell, J. said that the right of preliB- 
rence is given to those who supply a ship, only when the 
supplies are made on a voyage, or for the immediate pur- 
pwoB of a voyage. The plaintiff in the preaent case knew 
that the ship had been arreated, and therefore was not per- 
forming the fhnctions of a ship: (The Charlei MoUop; Beid 
V. Crosier, Supreme Court, Gape of Good Hope, Oct 29, 
1855, Swabey, 844.) 

1513. The Admiralty Court has power to arrest a foreign 
ship on arrival in this country, fbr necessaries supplied at 
the Cape of Good Hope, and to order payment of them out of 
the sale of the ahip, and this notwithstanding that the 
balance of the proceeds would be Insufficient to meet the 
claim of a mortgagee. The vessel waa considered to be on 
** the high seaa ** when the necessarlea were supplied to her. 
Liberal constmetioa of 8 ft 4 Vict c. 65, a. 6. The case of 
necessaries funllshed in the colonies requires the remedy 
given by statute, Juat as much aa if they were supplied in a 
British port The statute above cited does not extend to 
neeesaariea furnished for the equipment of new vessels in 
fbreign ports: (ITks Wdtaga, A. C, Deo. 6, 1856; W. Rep. 
155. See also The Ocean, before cited, 17th April 1845, No. 
1508 ; Swabey, 165.) On this subject, see The Onni, 3 L. 
T. Rep. N. S. 447 ; The Comteese de FregeviUe, A. C, June 
13,1861; 4LT. Rep. N. S. 713 (meaning of necessaries 
under the above Act. Balance of shipbrokers* current 
account not a necessary.) 

1514. Neceasariea supplied to a foreign ship at an English 
port, can be recovered by proceedings against the ship 
under the 3 ft 4 Vict c. 65, a 6 ; but a person who pays him 
who bad supplied the necessaries, and then takes a bill on 
the oirners, which is dishonoured, cannot recover la the 
Admiralty Court against the ship. Distinction between the 
present case and that of The Sophie. Release of master 
fjrom arrest not a necessary within the meaning of the 
statute. This Act introduced a novel proceeding into the 
Admhralty Court, which had formerly no Jurisdiction in 
such caaes, and the court cannot extend its conslruction 
(Their. B, Gasfdbriek, A. C, April 39, 1858; W. Rep. 871.) 

1515. Coppering a Spanish barque held to be a necessary 
within the meaning of the Act of Parliament, in an action 
at the instance of the Patent Metal Company against the 
owners for the amount of the copper bllL Question as to 
agreement between owner and shipwright in ordering the 
copper for her conditional purchase by him: (The Perla, 
A. C, July 33, 1858; Svrabey, 353.) 

NEGUGENCE. 

(See '* Berth" and "Berthing,** "BiU of Lading," 223, 
"Collision,** 676, fte., "Mooring,** "Stevedore.") 

1516. "It has been repeatedly settled in the United 
States Courts that it is no ground of defence that a loss was 
remotely caused by negligence of the master, if the imme. 
diate cause of, the loss Is a peril hisured against : ** (Dictum 
of Story, J., In WHUame v. S^ffolk Insurance Company, 
United Statea Circuit Court, Shipping Gaxette, Sept 19, 
1838.) 

1517. Claim for loss of goods sustained by a Jury against 
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a carrying company, being canaed by negligence in plaeiog 
a boat laden with them in an anprotected (though nsnal) 
berth, where ehe was dashed to piecee in a storm : (Black ▼. 

BenneU, A^. Lirerpool Asslaes» April 6» 1839, Shipping 

Gazette.) 

1518. The negligence of the muter and crew of a ship 

rendering a ship unseaworthy after the Toyage has com- 

menced, by negligently or impradently heaving ballast 

overboard, is no defence to an action against the nader- 

wrlters for loss proximately canaed by perils of the sea: 

{Dixon V. Sadler, C. E., before Parke, B., Jane 7. 1839. 

See also 5 M. A W. 405 ; and 8 M. A W. 895 ; Amonld. 
696.) 

1519. Ship insured to and from Sierra Leone, made unsea- 
worthy by the nnskilfnl way in which the cargo was loaded 
at Sierra Leone by natives nsoally employed on coast of 
Aflrica for that purpose. Underwriters held liable for loss. 
The Lord Chief Baron expressed a dedstve opinion that all 
underwriters are liable for loss caused by negligence of 
master or crew. The loss immediately arose firom the ship 
being run ashore to prevent her from sinking: (Redman v. 
WOson, C. E., June 29, 1844 ; 6 Jur. 714 ; 14 L. J. 333, Ex. ; 
14 M. & W. 476; Amould, 696, 794; Harrison's Digest, 
2009.) In Redman v. Bay, dfrc, C. E., July 4, 1844, the 
Lord Chief Baron said : » Suppose a person by his own neg- 
ligence burns down his own house, and no fraud is proved, 
he is clearly entiUed to recover on a policy of Are insurance, 
for he insures against his own negUgence : " (but see Phil- 
lips, 1096.) 

1520. Shipowners held liable for loss of a cask of cur- 
rants, through negligence of lumpers empl6yed by them 
ttsing can hooks instead of slings in discharging from a 
ateamer: (The Vesta ; OebHck* v. Robvneon, a a C, Jan. 19, 
1854, Skipping Cfazette.) 

1521. Steam-shipping company held liable for damage to 
cargo through want of care in discharging: (Lynch v. Drog^ 
heda Steam Packet Company, Liverpool, C. C, AprU 11, 
1856, Shipping Oazette.) 

1522. Owner of ship held liable for damage done to 
another vessel from want of fenders: (Clarkeon v. Mordey, 
Sunderland, C. C, Shipping Oazette, May 25, 1857.) 

1523. Action against steam-tug company for loss in tow- 
ing a wrecked ship. Eule for new trial refused, the court 
thinking there was no evidence of negligence : (Price v. The 
New Steam Tug Company, C. P., AprU 20, 1858, Shipping 
Oazette,) 

1524. Owners of a vessel navigated by thefr own servants, 
nnder their order and control, held liable for iujury to a 
passenger by the breaking of a rope through negligent 
management of the vessel, although the passenger con- 
tracted for his passage with a person who had hired the 
vessel and crew for a certain sum per day : (DalyeU v. Tyler 
and others, Q. B., June 15, 1858, Shipping OazeUe.) 

NEUTRALS. 
(See *' Nationality.) 

1525. Case relative to the sale by an enemy owner to a 
neutral, during war, of a ship not in transitu, or in a block- 
aded port The law on this subject by Lord Stowell, in the 
case of The Seeks Oeschurstem, 4 C. Rob. 100, Ac., expounded : 
(The Baltica, A. C, Aug. 6, 1854, Shipping Oazette ; iuigment 
reversed by J. C. P. C, Feb. 3, 1858 ; 11 Moore, 119; Mac- 
lachlan on the Law of Merchant Shipping, 479. See No. 
1763.) 

1526. A ship sailing under a hostile flag having been 
captured, held that a neutral could not claim restitution by 
virtue of his being part owner of the ship up to the time of 
eeizure. Cases cited and commented upon: The Vrow 
£lisdbeth, 5 C. Rob. 4 ; The Ondemeeming, 5 C. Rob. 7. See 
also 5 C. Rob., note in Appendix. Decision given without | 
reference to the judgment in the case of The Primus. Right I 



of search : (17u Industrie, A. C, Aug. 15, 1854; 1 E. & A. 
B. 444.) 

1527. Where a captured vessel had been purchased by a 
neutral firom an enemy shortly before the commencement of 
the war, held that the burden rests with the neutral claim- 
ing restitution cleariy to prove his title, the payment of the 
purchase-money, and of his being the sole legal owner. If 
&lse papers are issued by a neutral state, the court will 
protect the jost rights of belligerents. Observations as to 
alleged custom in Russia and Germany fbr master to liave a 
share in the profits of the vessel, with reference to transfer 
of the ship in the present instance : (ITu Ernst Merck, K. C, 
Dec. 6, 1854 ; 2 E. A A. R. 91.) 

1528. "* To entitle a party to the privilege of a neutral, bo 
aa to claim restitution of cargo, he should be totally free 
firom all connivance or participation in the transaction, the 
illegality of which has led to the condemnation of the ship : " 
(The Hon. Wm. Hulme's dictum in The Greta, A. C, Hong 
Kong, Shipping Gazette, Feb. 6, 1856.) 

1529. Duty of a neutral purchasing from another nentral 
a ship which had been the proper^ of one of the bellige- 
rents, to ascertain the legality of the transfer. Ship con. 
demned, the original sale by a Russian subject to the nentnl 
having been ** false and colourable as in the cases of Tk 
Atlantic and The Kotka:** (The Lisette, A. C, May 6, ISSC. 
8hippi$ig Gazette.) 

1530. It Is competent for any belligerent state to mtOce 
regulations of a municipal character, but not to alTect the 
nationality of an hidividuaL Cases cited: The Ifayade, A^i 
C. Rob. 251 ; The Indian Chitf, 3 Sir C. Rob. 29, in regard to 
non-competency of one ally to grant exemptions binding on 
others: (The San Spiridione, A C, Nov. 21, 1856, Shipping 
Gazette.) 

1531. In claims for restitution, nentral claimants are 
entitled to require. If possible, an examination of the master 
and some of the crew of the captured ship. Farther proof 
allowed to be produced by the claimant in the present case, 
that the ship had entered a blockaded port from impera- 
tive necessity, on account of her leaky condition: (Tk 
Panaghia Rhomba, otherwise The Panagia Roitgu, A G, 
Dec 6, 1856, Shipping Gazette.) 

NEUTRAL CARGO. 

1532. Expenses of owners of a neutral cargo not allowed 
to them out of the proceeds of an enemy's ship in case of 
capture and condemnation, the cargo having been shipped 
when war was notoriously known to be imminent. A motion 
for such a payment was without precedent: (I7te Primus, 
Admiralty Prize Court, Oct. 6, 1854 ; 2 £. A A. R. 1.) 

1533. General principles relative to capture of neutral 
ships, costs and damages, or demurrage in cases of restitu- 
tion, and as to breach of blockade. Authorities cited, with 
comments thereon: Report made to King George II. in 
1753 by the judge of the Admiralty Court and law officers 
of the Crown, laying down the principles which have been 
acted upon by all the chief maritime powers; the case of 
The Pigon, before the French Conseil des Prises in 1799; 
The'Charming Betsy, 2 Cranch, 98; Pratt's edit, of Story, 
35; The Maria Schroder, 3 Rob. 152 ; The Triton, 4 Rob. 
79; 2he William, 6 Rob. 316; The Actceon, 2 Dods. 51-, The 
Elizabeth, 1 Acton, 13 ; The Oeorge, 1 Mason, 26 ; The Neme- 
sis, Edw. 50; The /Speculation, 2 Rob. 293; The Washingion, 
6 Rob. 275; Tfte WiUielmine, 2 £. & A. R. 31 ; The Betsy, I 
Rob. 93; The Luna, Edw. 190; The John, 2 Doda 336; The 
Mentor, 1 Rob. 193; The Eacheman, 5 Rob. 153; The St. 
Juan Nepomuceno, I Hagg. Adm. 265; The Mentor, 1 Rob. 
153 ; 27te Eleanor, 2 Wheaton, 367 ; Lindo v. Rodney, 2 Dong. 
614; The Haahet, 6 Rob. 64; The Lively, I Gallison, 327: 
(The OsUee, J. C. P. C, March 29, 1855 ; 2 E. & A. R. 17a) 

1533 a. As to neutral vessels— question of blockade, Ac.: 
(see American case of The Siawatha, in the United States 
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District Court, noticed in Mitchell's M«ritime Register, 
Oct 19, 1861.) 

1534. The occopatlon of a neatral state by an enemy (as 
of MoIdaTia by the Russians in the late war) does not de- 
jrrlre its inhabitants of their neatral character, unless the 
country Is bronght under the dominion of the enemy, and 
its neutral character thereby changed : {The Oeraaimo, J. C. 
P. &, March 34, 1857; W. Rep. 450.) 

NIGER EXPEDITION. 

1535. Case relatire to daim for migea and commission 
connected with the Niger expedition: (The Pleiad; Taylor 
r. Laird, C.E., Skipping Gazette, Jko. 2, 1856; ditto, C £., 
Jan. Ifs and April 25, 1856.) 

NOTinCATION. 
{See "Blockade.'*) 

ONUS PROBANDI. 
153& The omu proba$idi 0>ardett of prooO Ues on those 
irho sllege a particular custom in derogation of the ordinary 
maritime law. They must proye the legality and existence 
of the custom : {The Harriet, A. C, Feb. 9, 1841, Shipping 
GoKtu, See 520.) 

1537. SslTora bound to prore the Cict, if they allege that 
fheTeiMl to which fhey rendered assistance was in danger: 
(The WiActeiM, A. C, March 3, 1642, Skipping GazeUe.) 

1538b In a question of collision. Dr. Lushington obaeiTed, 
that it is a rule rigidly adhered to, that the onus probandi 
ahoold nerer be thrown upon a party where there is a 
moral imposubility that he can obtain the CTidence re- 
-qaired: {The Ctmeord t. The Manchester, A, C, July 7, 
1840. Seeeiao he Soeiedade Felix, A. C, Aug. 2, 1843 
a esse relatiTO to joint capture. Shipping Gazette.) 

lS39k In eoUition cases, as an ordinary rule, the burden 
of proof lies on the pbtintiff: (The Harriet^ A. C, March 19, 
184 J, Skipping GazeUe; The City of London, A. C, April 24, 
1845. See No. 279. The Patriot, A. C, May 6, 1845, 
dipping Gazette. See 695; a case as to fireedom from 
liability because of pilot's fault) 

1540k The party who charges another with an act, is 
boimd in the first instance to make out something like a 
case, bot firequenUy by his proving certain circumstances 
he may throw the burden of other proof back on the oppo- 
site pirfy: {The Pursuit ▼. The Carrou, A. C, Nor. 17, 
i^ Sapping Gixzelte.) 

OPINIONS. 

154ff Opinions of nautical men by atBdavit not admitted 
in salvage eases before the Admiralty Court: {TJte Surprise 
T. The No, A. ^, Dee. 7, 1853; I £. fc A. R. 184.) 

OPIUM. 

1542. Sea-damae. ^^ opium having been sold at an inter- 
mediate port, although tt might have been forwarded in a 
merchantable condition, master held liable for loss by sale : 
{The Erin, 8.8. ; Tronson t. Dent, 3. C. P. C, June 22, 
1813; Moore'8 P. C. C.) 

ORDERS IV COUNCIL. 

1543. A Russian ship having sailed with a cargo of coals 
for Copenhagen for the British F^t, before the declaration 
of war with Russia, and left Copcfihagen in ballast for her 
home port on 10th April 1854, conc'emned as not being then 
protected by the Orders ip Councy. Power of Queen to 
relax belligerent rights. Construe 4on of order in council 
of 29th March 1854. Principle on which the Prize Court 
proceeds in construing such Orders in Council : {The Fenix 
or Phcenix, A. C, June 21, 1854; 1 £. & A R. 306.) 

1544. The Order in Council of 29th March 1854, exempt- 
ing from capture Russian vessels sailing prior to that date 
from any foreign port to any port in her Mi^esty's domi- 
nions, held to protect a vessel which sailed in ballast before 
that dat« for ber loading porti in pursuance of a charter- 



party. All documents relaxing belligerent rights should 
receive a liberal construction, consistently with their actual 
terms: {The Argo, A. C, Aug. 15, 1854 ; 1 £. & A. R. 375, 
and Appendix.) 

1545. Where a daimant sought restitution of a captured 
ship on the ground tliat he was a Danish subject, the court 
had no power to restore under the Order in Council above 
referred to: {The Johannes Christophe, A. C, Oct 13, 1854 ; 
3 E. A A. R 5.) 

OVER INSURANCE (RETURN OF PREMIUM FOR). 

1545 a. A ship out of time was insured at fifty guineas 
per cent Intelligence of her safety was afterwards re- 
ceived, and further insurances then effected at five to ten 
guineas per cent to an amount beyond her value. Held, 
that a return of premium for over-insurance was to be made 
only on the policies effected after news of the ship's safety: 
(Fist V. Masterman, 8 M. A W. 165; Harrison's Digested 
Index, year 1841 ; see PhilUpe; 1838 ; Amould, 1828, 1231.) 

[Note ly the Compifer.— With reference to Mr. Amould's 
notice of this case, it is specially to be kept in view that the 
risk had commenced before the second set of policies were 
effected.] 

OVERLOADING. 

154G. Verdict of jury against shipowner for loss of goods 
thrown overboard from a steamer plying between Leith 
and London, because of her being overloaded for the season 
of the year, the cargo on deck being far more than was 
customary: (Harvey v. Thompson, C. E., May 13, 1837, 
Shippittg Gazette.) 

1547. Action against underwriters on ship for a voyage 
for her total loss. Lord Denman*s charge to a Jury respect 
ing her alleged unseaworthiness firom behig overladen. The 
Attorney-General and Sir Frederick Pollock fbr plaintifE^ 
Maule and Wightman lor defendants: (The Britannia; 
Bagsliot v. Natuseh, (^ B., July 6, 1838, Shipping Gatette.) 

1548. A ship of 500 tons burthen old measurement sailed 
from Birkenhead for San Francisco, on 37th Aug., with a 
cargo of 800 tons of coals on board, and through stress of 
weather put into the Falkland Islands, after throwing part 
of cargo overboard, and was there condemned as unsea- 
worthy and sold; ship held to be unseawortby when she 
sailed on the voyage, as having too great a cargo, and ver- 
dict given in favour of underwriters on chartered fireight : 
(TheActaton; White v. Shepherd, Northern Ctajuit, Liver- 
pool, Sept 2, 1856, Shipping Cfazette.) 

OWNERSHIP. 

1549. Question as to ownership of vessel and liability for 
damage by collision, where mortgagees receive freight : 
(7^ Sultana and The Courier; Hodgiinson v. Femie, C. P., 
Dec. 12, 1856, Shipping Gazette.) 

1550. Case relative to the oyster fishery of Faversham: 
(HiU V. Hunt, C. P., July 1, 1853, Shipping GaeetU.) 

PALM OIL. 

1551. Cargo sold at Island of Salt (ship having been sold 
as irreparable). Casks conUining oil in a leaky condition, 
and no cooper to be had. Verdict against underwriters for 
a total loss with salvage. Question as to preserving the 
palm oil by burying it under the sand till a ship was sent 
for to bring it home : (Reid v. Naime, Ac, Nisi Prius Court, 
Liverpool, Aug. 20, 1839, Shipping Gazette.) 

PARTICULAR AVERAGE. 
I. On Goods. See also 158 e to 158 h. 
IL On Ship. See also 158 1 to 158 1. 

INOKX TO COMTENTB: 

Damage from inherent Defect, 1556. 
Deduction of one-third new for old, 1553 to 1555. 
Estimate of Repairs not effBcted, 1554. 
Free firom Particular Average, 1552. 
Goods, sect L 
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Jettitoii as • direct Cl«tm of partial Loss on Policy, 1 553. 

Lsak spraniTf ^^^ 

Sblp, sect IL 

Straining of Ship at Sea, 1556. 

Total IjOSS and Particular Arenge, 1555. 

Total Loss of part, 1552. 

I. Paiticulae Aysiaob OH Goods. 

1552. Underwriters held liable for loss by Jettison as a 
direct claim on the policy, and also for total loss of part of 
rice (insnred free from partieiiUir average), in eonaeqaence 
of being sold in a sea-damaged and partially pntrid state on 
▼easel patting back to loading port in distress: (Thi Marion 
McJntyre; De MeOo ▼. Jardine, Hong Kong Snpreme Court, 
Jan. 7, Skipping Oatette, March 21, 1854.) Bat it has since 
been determined that underwriters on a policy on goods 
free from particular average are not liable for a total loss of 
part, whether in balk or in packages separately valued : 
(see 158 f ; RaOi v. Jamon (1856), L. J. 800, Q. B. ; 2 Jmr. 
N. S. 566 ; No. 158 h. ; EntvfisOe v. Ettit (1857X 27 L. J., K. S., 
Ex. ; W. Rep. 76.) And as to partial loss of captain's 
effects insured free from particular average, see 158 g; Duf 
▼. Maekenzie (1857), 26 L. J. 313, C. P.; and Wnkinton v. 
JEry<fe,3C. B.,N.S.,30.) 

{Nate by the Compiter.— Jettison is not in practice paid as 
a direct claim on |t policy of insurance on goods, unless the 
ride of it is wholly taken by express stipulation. The 
imderwriters pay only their proportion of the Jettison as 
general average] 

IL PAUTICULAa AVXEAOK ON SHIP. 

("Sm »• (Collision," "Coppering.") 

1553. It would be better that the usual deduction of one- 
third new for old from the cost of repairing a ship's damages 
should be made dependent on the lapse of a certain time 
fpediled in the policy, instead of the first voyage {Pirie v. 
Steele, T. T. 1887, N. P. ; 8 Cr. A P. 200 ; a c. 2 M. A Rob. 
49; Petersdorff Supplement, 346, tit. "Insurance.") 

{Nate by the Comp&er.—Serenl of the London insurance 
eompaaies, and various insurance associations throughout 
the country, have now clauses in their policies on ships 
stipulating that repairs of damage by sea perils shall not be 
Btttj^ict to the deduction <^ one-third until after twelve or 
eighteen months from the date of the ship's original register.] 

1554. The estimated cost of repairing part of a ship taken 
up to examine her timbers is not recoverable from under- 
writers, the ship having been, upon survey, condemned and 
sold as a wreck. Actual repairs of previous damage re- 
coverable, in addition to the salvage loss: (Stewart v. Steele^ 
5 Scott N. R. 927; Amould, 1004; Shoe's 4th edit, of Mar- 
shall on Insurance, 435; Harrison's Digested Index, year 
1843 ; see Phillips, 4th edit., vol. 2, p. 442.) 

1555. If underwriters pay a total loss they are not liable 
also for a particular average on ship, where the repairs have 
not been done, but if not liable for the loss as total, where 
the ship is sold without being repaired, they are liable for 
the estimated repairs of damage, subject to the usual deduc- 
tion of one-third new for old off the amount of repairs ; for 
she must sell for less on account of the damage, whereby 
the owners are prejudiced : {The Pueey Hall ; Knight v. 
Faith, Q. B., Jane 11, 1850; Harrison's Digest, 2015; 15 
Q. B. 649; Amould, 1195.) 

1556. Underwriters held not liable fbr repairs of a ship in 
consequence of having sailed in an unseaworthy condition 
and becoming strained and leaky, after encountering only 
such weather as a ship reaaonably sound, strong and fit for 
the voyage, would have encountered without ii^ury. 
Damage arising not from sea perils, but firom the vice of 
the subject insured, is not recoverable: {The Lumiey; 
JPiswetu V. Sartfidd, ^ B., March 26, >856 ; 2 Jnr. N. & ; 
25 L. J., Q. B. ; 6 Ell. & Bl. 72 ; Sbee's 4th edit, of Marshall 
on Insurance, 126.) 



PARTNERSHIP. 

1557. Question as to power of partner to bind a firm, and 
validity of security aa regarded certain policies of hisa- 
rance: {Re Boyd, Court of Review, Jan. 29, IS46, Shipping- 
OazetU.) 

1558. Observations as to power of one partner to bind thfr 
rest of a firm: {Bumet v. PenneS, H. of L., July 17, 1849*,. 
H. L. Cas. 497 ; Harrison's Digest) 

PART OWNER OF SHIP. 
{See "Foreign Vessels.") 

WDBZ TO coktehts. 
Arrest of Ship. 1564, 1565. 
Collision, 1559 c. 
(Copartnery Trade, 1560, 1562. 
Damages for wrongful Petition to Court of Bankruptcy^ 

1563. 
Evidence in Action for Breadi of Charter-party, 1560. 
Injunetion to restrain sailing of Ship, 1561. 
Insoraaoe, 1559 a. 
Interpleader (BUI of), 1559 a. 
Liability fbr Repairs, Ac., 1562, 1568. 
UmiUtion of Shipowner's Liability, 1559 c. 
Majority of Part Owners, 1559. 
Mortgage of Shares in Ship, 1566. 
Policy of Insurance (Loss on), 1559 a. 
Possession (Application as to Right oOt 1559. 
Repairs of Ship (Liability for), 1562. 
Security for safe Return of Ship, Ac., 1561, 1562 a, 1561,. 

1565, 1567. 
Ship's Stores (Liability for), 1568. 

1569. Application for decree as to right of possession, tbe 
applicants not constituting a majority of the part owners of 
the ship : {The Valiant, A. C, July 16, 1839; 1 W. Rob. 67; 
Pritchard's Digest, 295.) 

1559 a. Bill of interpleader sustainable at instance ot 
broker against whom separate actions were raised by diffe- 
rent part owners for payment of loss recovered under a 
poUcy of insurance: (Stuart v. Wekh, 4 MyL & Cr.309; 
Harrison's Digested Index, year 1844.) 

1559 b. Whether a part owner of a ship, engaged in a 
copartnery trade with the other part owners, can alone 
maintain an action against broker for proportion of loss re- 
covered on a policy of Insurance : (Brown v. Bradford, 2 M. 
& Rob. 413 ; Harrison's Digested Index, year 1844.) 

1559 c. Limitation of shipowner's liability in CJiMd of 
collision. Part owner sued as master, charged i^ith colli- 
sion being caused by his sole misconduct, may be liable 
for damage beyond value of ahip and firelgl^t: (The Foton^ 
1 Rob. 385; Harrison's Digested Index, year 1844.) 

1560. Evidence of a part owner admitted in an action 
for breach of charter-party : {AOeinion v. Fonter, Liver- 
pool assises, April 2, 1845, Shipping gazette,) 

1561. Case relative to injunction to restrain the saiUnK o 
the ship under the order of part vf her co-owners, until se- 
curity should be given to the dissentients for her return : 
(OaeteOi v. Cook and others, V. Ch. C, Feb. 9, 1849; 13 
Jur. 675. See Noa 1562 a, 1564, 1565, 1567.) 

1562. Relative position cl part owners of shipa Non- 
liability of part owner ^>r repairs ordered by tbe other 
part owners to be done b/a shipwright not before employed 
by the owners, where hb had intimated to his co-owners, 
but not to the shipwr/ght, that he would not be respon- 
sible. It might be otherwise where the part owners 
are partners in bushiess, or where previous dealings Jastlfled 
the person employed in thinking that the owners were 
acting Jointly. Cases cited and commented upon: Belme 
V. SmiOi, 7 Bing. 709; CurUng v. Robertson, 7 M. & G. 326.. 
525 ; Oleaden v. Tinkler, Holt. 686 : (Brodie v. Howard, C.P 

1 Nov, 14, 1855.) 



yii^t.^^^^ 



DIGEST OP MARITIME LAW CASES. 



105 



Past Owner of Ship — Passage Money (Passengers.) 



1562 a. One part owner of a ship being a merchant and 
the other the master of the Tesse), the Court held the 
master bound to giro seearity for the safe retnnt of the 
vessel, althoDgh the merchant was, aocording to the award 
of an arbiter, Indebted to the master: (The Maria Bou; 
Thompton v. Admr^ A. C, Dublin, Mireh 3, 1856, SMpping 
Gazette. See Na 1561.) 

1563. Fart owner of a yessel found liable in damages for 
having fiilsely and maliciously petitioned the Court of 
Bankruptcy fbr an abjudication of bankruptcy against his 
co-owner: (Lover r. PumeUj LiTerpool Court of Passage, 
April 11, 1856, Shtpping QazeUe.) 

1564 Vessel arrested in Admiralty Court of Ireland by a 
part owner till security should be given for the value of 
the shares, as the master, who was the other part owner, 
bad never farniahed any accounts or paid any of her 
.earnings to bis co-owner since he bought his shares : (The 
Sir WiOiam Stamer^ A.C., , Dublin, Dec 15, 1856, Shipping 
GateUe. See No. 1561.) 

1565. Arrest of ship to compel other owners to glvo secu- 
rity to a part-owner for her safe return: (The Watertoitch, 
8. s., A. C., Dublin, June 13, 1857 ; The Snaresbrook, A. C, 
DaUin, Nov. 2, 1857, Shipping GazetU. See Na 1561.) 

1566. A part owner may mortgage his own shares of a 
ship, but not those of his co-owner without his consent: 
{The Boyd Arch, A. C, Nov. 13, \S51, 8h^i>ping Gaeette.) 

1567. Secoiity decreed to co-owners for safe return of 
vesad to WexEord within fix months : (The Fir^y, s., 
A C, Dnblhi, Jaa 9, 1858, Skipping Gazette. See No. 1561.) 

1568. Fart owner's liability for stores ordered by ship's 
bosband, irbo had also a share in the yessel: (Hie Fdiza; 
WhUuiai.Paren, C P., May 7, 1858; 4 C. B., N.S., 412 ; 
Madacblaa on the Law of Merchant Shipping, 167.) 

PASS. 
(See ''Colours," "Sea Pass.") 



PASSAGE MONET— PASSENGERS. 
(See ** Assignment," 155 e) 

IMDSX TO C0NTEMT8. 

Acts Of Parliament, 1577, 1582, 1583, 1584, 1588. 

Actknu (Consolidation of), 1579. 

Broken not proriding Passages according to Contract, 
1582 

Cabin Passenfi^ers, 1569 b, 1575. 

Cliarter-party (Fulfilment oO* Case relative to Passage- 

fflooey, 1570. 
Consolidation of Actions, 1579. 
Damages on account of Bad ProTiaions— InsuflSdency of 

Sbip, Ac., 1569 a, 1574, 1576, 1578, 1579, 1585. 
Emigration Officer (Report to), 15.89. 
Forwardhig Passengers to their Destination, 1569 b, 1583. 
Improper Treatment of Passengers, Jte., 1569 a, 1669 c, 

1574, 1576, 1578, 1585. 
Insurance on Passage-money against Liabilities under 

Passengers Act, 1583, 1584, 1588. 
Intermediate Passengers, 1577. 
Landing Passengers, Ship ashore, 1588. 
Pcssage-money, 1669 b, 1570, 1574, 1575, 1577, 1580, 1586. 
Pasaengera' Acts ((fasesasto), 1577, 1582, 1583, 1584, 1588. 
Prepayment of Passage-money. 1669 b, 1574, 1575, 1577, 

1580, 158& 
Provisions (Bad), 1569 a, 1574, 1585. 
lletum of Passage-money, 1574, 1575, 1577, 1580, 1586. 
Sailing (Advertisement as to Date oOt Ac., 1571, 1572, 

1580, 1586. 
TntYelling Expenses of Passengers in consequence of 

main shaft of steam engine breaking, <fec., 1581, 1587. 
Unseaworthiness, ftc of Ship, 1576, 1581. 

1569. Anihority of master of ship to exclude a passenger 
rom the caddy (the captain's cabin) table for improper con- 
duct: (Prendargatt t. Compton, C.P., Dec 21, 1837; 8 Car. 
& P. 454.) 



1569 a. Liability of master and owners of ship for damages 
on account of bad provisions being served out to passengers 
durhig the voyage : (Yovmg v. Fewson^ 8 C. & P. 55 ; Harri- 
son's Digested Index, year 1838.) 

1569 b. .Held, that a cabin passenger, whose passage- 
money had been prepaid, could not compel the master of 
a vessel to forward him to destination when the ship was 
condemned at an Intermediate port. Evidence as to the 
ordinary practice of merchants in cases of this nature : 
(The Broxbournebttr9t Vice A. C, Mauritius, Shipping Gazette , 
Oct. 25, 1843. 

1569 c. Passenger's claim for compensation on account of 
improper treatment, and being forced to land at a place 
short of his destination: (Chppin ▼. Braithmate, 8 Jur. 875 
Harrison's Digested Index, year 1844.) 

1570. Held, that a stipulation in a charter-party to pro- 
vide a full cargo at 40s. per ton, was not fulfilled by provid- 
ing a cargo at 32s. per ton and steerage passengers, 
whose passage-money, after deducting their provisions, 
Ac., made the ayerage earnings of the ship amount to more 
thui the freight of a cargo at 40«. per ton : (Lewie v. Mar-f 
shaU, Ac, C. P., June 29, 1844, 7 M. A G. 729, 8 Scott N. R. 
487, or 729 ; 8 Jur. 848 ; 13 L. J. 193, Q. P. ; Harrison's 
Digest, 3409 ; Shoe's Tenterden, 195.) 

1571. An advertisement inserted in a newspaper in New 
South Wales, by the master of a vessel, stating that his 
vessel would sail on a given day, held to be a contract be- 
tween the shipowner and passengers : (MiQard v. Brooke, 
(^ B., April 18, 1846, SMpping Gazette,) 

1572. Action of damages, at the instance of a passenger, 
against emigration agents, for breach of contract by vessel 
not sailing at date agreed on: (C7raiMto»v. Marshall, d:Ct 
C. E., Jan. 18, 1850 ; 5 Exch. 395 ; 19 L. J. 340, Ex.; Har- 
rison's Digest, 3397; E. & W. L. D., 1851, p. 793; Shoe's 
Tenterden, 163.) 

1578. Alleged claim of master and crew for passage-money 
home, in case of shipwreck : (Smith v. Rogers, Greenwich 
C.C, Jan. 8, 1951, Shipping Gaeette.) 

1574. Claim against broker to refimd passage money, 
and for consequential damages, because of the provisions 
being so bad that the passengers did not proceed in the 
ship : (2^ Delia Maria ; Smith v. Chtmm, Bow C. C, Oct. M, 
1852, Shipping GaxetU.) 

1575. Held, that at common law cabin passage-money 
could not be recovered back, if paid before sailing, where 
the passenger only got an order for going on board, and 
there was no agreement as to its return. Observation of 
Lord Ellenborough as to [the rules which govern passage- 
money and freight being in many respects IdenticaL 
Cases of GiUan v. Simpkin, 4 Camp.. 241, befbre Chief 
Justice Gibbs, Moffatt v. East India Company, 10 East, 468, 
Ac., commented upon. Course which should have been 
adopted by the passenger if he had intended to secure him- 
self against the contingency of the ship foundering: (The 
Heroine; Thompson v. Smitli, Lambeth C. C, Mairch 1, 1853, 
Slipping Gazette.) 

1576b Verdict in fiavonr of a passenger under the direction 
oi Lord Campbell, for damages, on the ground of vessel 
being in a bad state of repair, and consequently putting into 
several ports, which yme held to be a breach of contract: 
(The Melbourne, a. s. ; Sobinson v. Australian Royal Mail 
Steam Shipping Compang, Q. B., June 25, 1853, Shipping 
Gazette.) 

1577. Case as to return of passage-money to intermediate 
passengers, &e. in the event of shipwreck. Shipowner 
summoned under the 44th section of the Passengers Act 
1852, which the Court, after consulting the City Solicitor, 
thought had nothing to do with the case, and action there- 
fore dismissed : (The Sir Fowdl Buxton; Harvey v. TindaU, 
Mansion-house, July 9, 1853, Shipping GaeetU.) 

1 1578. Master of ship not gtiilty of wilful negligence, held 
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liable fn duMgw for braacb of oontrtet with pMiengen for 
A bomevtfd TOjrago firom Uolboiime; the proTittoni nip- 
pUed there belog Intnffldest tod of bed qaalitjr : iCoUUr t. 
JZidZey, Whlteebepel C C, Oet 10, 1653, lik^pping QauUe.) 

1679. Piiieiifni not compiled to egree that one action, 
brongbt to reeorer damagee tor breach of contract to carry, 
dull mle otben. Beaeona for this explained by Manle, J., 
In dlienadon with Mr. Lnih (now Q.C.): (The MOtfoume, 
i.a; Witibrookw, AtuU-aUan RoimA Maa SUam Navigation 
Oompanif, C. P., Not. 21, 18A3, Shipping OoMetU.) 

1680. Depoelt of eabbi panage-money for two ladles re- 
oorered back, a ship having been advertised as loading 
when she was still discharging before going into dry dock, 
and nnable to sail at the time specified in the advertise- 
ment : (The BmQp; Ham v. BodgiiMim, C. S. C, Dec. 17, 
1868, Shipping Oautte.) 

1581. Verdict against steam-shipping company for pas- 
senger's travelling expenses, in consequence of steamer 
being disabled from proceeding on her voysge by main shaft 
of engine breaking, this mishap not considered as having been 
caused by sea perils : (Th§ Mine, as. ; Probyn v. Oeneral 
Steam Navigation Con^wny, G. S. C, Dec. 86, 1853, SlUpptag 
Oatette.) 

1589. Claims under the Passengers Act 1852 (15 A 16 Vlot 
e. 44) against brokers for not providing passages according 
to contract, held to be provable in bankruptcy : {Be Ori^fWu 
and Neveombet Fonblanqne, C, Aug. 26, 1854, 1 B. & I. 
Bep. 282.) 

1588. In an action on a policy of insurance on passage- 
money against all costs, charges [and liabilities to which the 
owner or charterer might be subjected under sects. 46 to 51, 
inclusive of the Passengers Act 1852, 15 & 16 Vict c. 44, 
held, that the underwriters were liable for the expenses of 
forwarding the passengers by another vessel to their desti- 
natton after the wreck of the ship, though they were for- 
warded by the master of the ship and not by the governor 
of the oolony in obedience to the 49th section of the Act 
Observations by Lord Campbell as to law in regard to for- 
warding passengers: (Oibton v. Bradford, Q. B., Jan. 23, 
1856 ; 8 C. L R. 1192 ; 8 £. ft B. 516. See the Passengers 
Aotl866, 18ftl9Viotc.ll9.) 

1664. Held, that under a policy of insurance on passage- 
money only against the liabilities Imposed by the 49th and 
certain other sections of the Passengers Act 1852, the un- 
denrritere were not liable for the expense of maintaining 
the passengers at an intermediate port abroad into which 
the vessel put, the duty of maintaining them not being im- 
posed by these sections of the Act: (WHUs v. Cboitc&c, 
(I a, Nov. 19, 1865 ; 6 E. fcB.) 

1685. Verdict against shipowners for damages on account 
of passenger suffering privation firom want of proper food 
and accommodation on a voyage from Melbourne to Liver- 
pool: (The Salimar; Panott v. PiUtingiont C. £., Feb. 20, 
1856, Shipping Oautte,) 

1686. Theoontraet tiekets of passengers stated that the 
ship would sail in April. The ship was disabled by sea 
perils fjrom arriving in due time at the place where they 
were to embark, and they proceeded in another vessel, 
transferring their tickets to the master of that ship : held, 
that the master of the latter vessel, as owner of the tiekets, 
wu entitled to a return of the passage-money prepaid. 
The oiremnstanoe of the ship being disabled by sea perils 
could not be sustained m an exeuse for non-performance of 
the oontraot, the passengers never having been on board 
the ship: (American case: Howard v. C^o&d, (Circuit Court 
of U. & In Admiralty, Sept. 25, 1856 ; 9 M. L. R. 377.) 

1587. Passenger found entitled to the railway fhre paid by 

him from Margate to London, in conseqnenoe of an excursion 

steamer getting on shore shortly after leaving Margate: 

'theEoffie ; Shuthen v. General Steam NavigeOion CtonyMUiy, 

0., Mltcheirs Maritime Bolster, Oet 4, 1856.) 



1588. Insurance only agdnst costs and liabilities to 
which owners or charterera are subjected by 46th, 47tb, 48tb, 
49th and 50th sections of Passengers Act, 15 & 16 Vict 
c. 44. Ship ashore about sixty miles from Hdboume, tbe 
port of destination. Held, that if the expense was withio 
the policy, only so much of it as applied to taking the pas- 
sengers up to Melbourne, less the ordinary charges which 
would have been iQcnrred if the vessel had reached the 
usual anchorage in Hobson's Bay, was chargeable to the 
underwriters. The Court thought that the passengers were 
primarily taken ont, as the ballast was, to lighten the ship. 
Ko opinion expressed by Court as to the law of the case, 
but Judgment given upon evidence before the court as to 
amount of expense Incurred in forwarding passengers: 
(The Marco Polo; Bdinet^ Ac, v. PUnyal Exchange Aituram 
Company, C. E., Shipping Gazette, Feb. 19, 1858.) The 
case bad been tried at the Northern Circuit, Liverpool, 
4th April 1857, and a verdict given against the under- 
writers, subject to case to be brought before the coart 
above. 

PASSENGERS ACT.' 
1689. Shipowner found liable in penalties for breaches o 
the Passengers Act in not reporting to the Emigration ot 
Customs officer that his vessel had put into a port in the 
United Kingdom to repair damages, and that he bad aitor- 
wards taken additional passengers ; (The Argentitm; T^ 
AttomeyGeneral v. Cooke, C £., Dublin, May 18, 1856. Ship- 
ping Gazette,) 

PASSENGERS' LUGQAGE. 
1590. Shipping company held not liable for loss of samples 
not registered as passenger's luggage: (Turner v. Orford, 
Liverpool C. C, Feb. 4, 1857, Shipping Gautte.) 



PASSENGER SHIPa 
(See ** Boats," '* Emigration Officer.") 

1591. Roundhouse and topgallant forecastle said in evi- 
dence to be now considered objectionable for passenger 
ship, according to statutory regulations, 1862 : (The Pro- 
grees; iiUeheton v. OUver, Q. B., Dec 28, 1858, SMppieg 
Gazette.) 

1592. The master of a psssnngnr ship fined 25t for pBtB< 
to sea without having a surgeon on bosrd, as required by 
the 41st section of the Passenger Act 1855 : (The Jacob A. 
WeeterveU, Liverpool Police, Oct 23, 1856, Shipping GaxetU.) 

1593. A contract to fit up the between decks of a passen- 
ger ship at a certain rate per statute adult to the satisfac- 
tion of the Emigration Commiasioners, held to be confined 
to the fittings requfred by the Passenger Act 1852, 15 4 16 
Vict c. 44: (Dobson v.Hudton, C.P., Jan. 24, 1857; Harri- 
son's Digeit, 196; 1 a B., N.S., 652 ; 3 Jar. N. S. 216; 2G 
L. J. 153, G.P.) 

1594. Construction of 18 & 19 Vict e. 119. CaMn passen- 
gers paying the weekly fare required by the statute to con- 
stitute cabin passengers, but who had received no contrsct 
tickets, are not to be counted as passengers in determining 
whether the ship is a passenger ship. The vessel In question 
being consequently not a passenger ship, one of the cabin 
passengers was held cot entitled under sect 51 to a retnm 
of his passage money, the ship being wrecked: (Tbt 
Windior; Emt,Jbcr, Pearce, Ac, (^.B., May 27, 1868; 27 
L. J. 267 ; MacUchlan on the Law of Merchant Ship- 
ping, 303.) 

PENALTY. 
(See *< Boats," 241 and 243.) 

PERILS OF THE SEA. 
(See " Charter-party," " Leak," " Leakage," 1313. 

1595. Underwriters held liable for damage to tobacco 
caued by the fcotid vapour arising from sea-damaged hides: 
(Monioya v. London Assurance Company, C. E., May 7, 185 , 
6 Ex. 451.) 

1596. Ruled by the Chief Baron, that, If wonna attac 
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a ship in the course of her voyage, and she thereby be- 
comea leal^, that ia one of the perila of the aea, witUn the 
exceptions in a bill of lading : {The Jeute MUkr ; Hendom 
T. BUiby^ O. K, March 1, 1855, Skipping aatette), 

1597. Underwriten held by a Jary not liable for damage 
to sngar from Bahia to Amsterdam, it being proved that the 
ship did not leak, and there being flo evidence of the da- 
mage being caased by aea perils : (TJu Queen Bee ; Qoodhall 
▼. Hyde, Q. B., Shipping (kuetUt Dee. 16, 1856.) 

1598. A veaael having become strained and leaky, 
and been compelled to pnt into a port for repairs, 
after enooonterlng only sach weather aa a ship 
reasonably fit for the voyage would have encountered 
without injury, underwriters on a time policy held not 
liable for the expense of repairing her: {The Lumley; 
Fmauy. Sar^fidd, Q. "B., Shipping Gazette^ March 26, 1856 ; 
Harrison, 120; 6 £L ft BL 192 ; 2 Jur. N. S. 665; 26 L. J. 
349. Q. B. See Shee'B edltbta of Marshall on Insurance, 127, 
m.) 

1599. Shipowner held liable for damage to flour in barrels 
caused by tiie fkunes arising from casks of turpentine, it 
being conddered by the court to be caused by improper 
stowage, in placing both turpentine and flour in the ship's 
hold.— Broun for pit ; Manisty (now Q. G.) for defts. : 

(The Star of the Wesl; QUkapy v. Thornton, Q. B., Shipping 

Gfaa!tie,AprU30, 1866; 2 Jur. N. S. 712, n.; Maclaohlan on 

the Law of Merchant Shipping, 855.) 

1600. Hemp having been shipped at New York for Boston 

(U. &), under an ordinary bill of lading, was damaged by 

oa and sea-water on the voyage. There being no satis- 

i^ctory erideace u to the stowage of the oil, and no bad 

weather on tbe voyage, ahipowner held liable. It ia not 

anomgii tbat the master took the usual care and precau- 

tfooa To exonerate himself he must Uiow that the damage 

arose tnm a peril of the seas : (American eaae: Beane 

r. Sopeif ^^ Diatriet Court of U. S. for Maasachusetts, Nov. 

1856, 9 M L. B. 5i8. See " LeakMo/* 1343.) 

1600 a. C!afle aa to liability of underwriters for leakage 
ofoU by perils of the seaa: iCfroflt v. ManhaU^ 1 C. A P. 
»7 \ Anould, 788.) 

PEBJUBT. 

1601. Case relative to peijury : (fieg. v. SUme^ Criminal 
Court of ^peal. Nov. 19, 1853, Shipping Oatttte, 1 C. L. 
B.m) 

1602. It is the duty of the Admiralty Court, if it can do so, 
to eome to a coneluslon without attributing the oflisnce of 
pai/Qiy: ifiietum of Dr. Luahlngton in The Cktrenee, A. C, 
Jilse8Q,l854; 1 £. & A. B. 218.) 

PEBSONAL INJUBT. 

1603. Verdict against steam-packet company: 9001 
damages for accident to a passenger, whereby he lost a leg. 
Bole for new trial granted on the ground of misdirection, 
bat not on the ground of excessive damages, " it being 
Ifflpossible for the court to estimate what waa snfBcIent 
compensation for so serious an injury: " (CatUn v. Diamond 
Steam-paekel Company^ C.P., Jan, 12, 1849, Shipping Oazeite.) 

1604. Personal injury to a passenger caused by collision 
rom insuiBcient look-out : owners of steamer held liable by 
t Jnry under the direction of Martin, B. : {The Star, s.a ; 
Parrot v. ZTofiMuon, CLE., June 23, 1853, Shipping Gazette. 
See "Life," 1369.) 

1605. Verdict against directors of steam-packet company for 
damagea on account of personal injury to a passenger in a 
steamer occasioned by negligence in casting off a rope. 
The jury were directed to say, " whether tbe plaintiff had 
been sufficiently warned of the danger and impropriety of 
dtting on the landing stage in front of the paddle-box : '* 
The Dryad (s.) ; Williame v. Long, (^ B., Dec 19, 1853, 
Shipping Qautte.) 

1606. Shipwright bold entitled to damages from his 
employer on account of iojuries which he sustained by 



the breaking of a defective stage-rope: (The Paragon; Cat- 
sidy V. Aehton, Liverpool C. C, Oet 21, 1856, Shipping 
Oatette.) 

1607. Liability of ahlpowners for personal ii^ury to a pas- 
senger by the breaking of a rope: {Dalyea v. Tykr and 
othen, (^ B., 1858. See No. 1524.) 

PERTH HABBOUB. 

1608. Under a eharter-party to deliver a cargo of ooala at 
Perth, held that ** Perth " included the new harbour near the 
Frlarton, and not merely the "Shore," and that a delivery 
of the cargo at the new harbour fulfilled the contract: 
iOwnen of the Zealous v. ifcEwan, Sheriff Snail Debt Court 
Perth, Shipping Oazette, Dec. 22, 1839.) 

PILOT. 
(And see ''Pilotage.*') 

IXDIX TO .OOMTBITTa. 

L Miseellaneons, 1609 to 1629. 
IL LlabUlty of PUot, ftc, 1630 to 1642. 
IIL Salvage Glalma by Pilot, 1643 to 1648. 
IV. Additional cases, 1649 to 1660. 

Affidavit of Pilot in Collision Case, 1611. 

Anchoring, 1618, 1651, 1652, 1654. 

Assistance to Damaged Ship, 1609 c. (S^also "Salvage.**) 

Barge (Damage to). 1627-30, 1639-41. 

Beacon (Damage to), 1624. 

Cinque Port Pilots, 1653-56. 

Collision, 1609-14. 1616-20, 16^5-1642, 1650-51. 

Compulsory PUotage, 1612, 1615-16, 1619, 1621-22, 1624 

1631-33, 1651, 1653. 
Cktnducting Ship by going ahead of her, 1648. 
Conatruction of Acta of Parliament, 1610, 1616, 1621, 

1625, 1629, 1631-32, 1637, 1666. 
Cork Pilot Act, 1616. 
Crew*s Refusal to Work, 1649. 
Cutting away Gear, 1650. 
Damage to Beacon, 1624. 
Damage to Pilot Cutter, 1661. {See ** Colliaion.*') 
Defective Condition of Parte of Ship, 1638. 
Drunkenness of Pilot, 1656. 
Duty of PHot, 1618, 1623, 1638, 1642. 1644-45. 1647, 1649, 

1651, 1654. 
Exemption firom Pilotage, 1660, and see 1663. 
Exemption and non-exemption of Shipowner from 

Responsibility for Damage by Collision, &c, 1609-10 

1612, 1614, 1616, 1618-19, 1622, 1624-26, 1629, 16.11-34, 

1687, 1651-52. 
Foreign Ships (Collision), 1617, 1622, 1631-33. 
Guernsey (Port of), 1660. 
Hobler acting as Pilot, 1659. 
Interference of Master, Ac., wlUi Pilot, 1033, 1655. 
Landing Pilot (Neglect of Ifaster in not), 1657-58. 
Licensed Pilot, 1609 b. 
Limitation of Shipowner'a Liability, 1631. 
Liverpool Pilot Act, 1610, 1621, 1625, 1651. 
Management of Ship, 1623, 1628. (And see "An- 
choring.**) 
Master's Duty, Ac., 1631-34, 1650, 1654-55. 
Merchant Shipping Act (Construction oOt 1629. 
NewcaaUe PUot Act, 1683. 
Obeying Orders of Pilot (Collision case), 1626. 
Penalty for Omission to take a Pilot (cose relative to), 

1619. 
Pilot Acts (Construction oOi 1631-32, 1637 
Pilot's Personal Liability, 1613, 1617, 1620, 1627-28, 1631 

1636, 1639-41. 
Pilotage Dues, 1660. 
Pilotage Remuneration, 1647, 1663. {See also "Salvage '* 

herein.) 
Salvage, 1609 c, 1643, 1645-48. {See also " Pllotege." 
Steamer Navigated at too great Speed, Ac, 1639, 1641. 
Thames Navigation Act, 1635. 
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Towage (Aathoritj of Pilot to omploy), 1609 1. 
UnllMDMd Pilot, leM b, 96Ml 
WAtennan (NegUgonee oO, 1629. 

I. UttcsE&Amoin. 
1609, Owner*! exemption tnm cUim onder 6 Geo. 4, c. 
1S5, a. 7S, Ibr damage bj coUlaion caoaed ttarongh plloi*8 
iBoompekenej alone: (Lmif ▼. Ingram, 6 IL A W. aoa ; 
Harrlaon*8 Digested Index, year 184a) 

1609 a. AntlioritF of pOot taking cbarge of a ihip to em- 
ploy • steamer to tow her in case of need: (iteafty ▼. Seott, 
7 IL * W. 93 ; Harrlaon's Digested Index, year 1841.) ; 

1609b. Unlieansed pilot remaining on board after a 
licensed pilot ofliBrs his serrioes : (Cftoaqr ▼. Paipte, 1 Ad. 
* EU. N. a 718; Gale * Daflson, 348; Harrison*8 
Digested Index, year 1841 or 1842.) 

1609& A pilot is not bound to go on board a vessel 
which haa sustained damage, tat mere pUotage reward *. 
(2V JVedtridfc, I Bobi 16; Harriaon*s Digested Index, year 
1843.) 

1609 d. Pilot, shipowner and master all Jointly to blame 
in a collision case (anchor of InsolBcient weight), shipowner 
liable for the damage done: (2%e MauaehmetUf A. C, 
AprU 19, 1842 ; 1 W. Rob. 373; Pritchard's Digest, 881.) 

16ia Pilot alone In faolt, master being bound by liverpool 
Pilot Act to take a pilot, shipowner not liable for damage 
by collision: {The Agrieola, A. C, Jan. 81, 1843; 8 W. Bob. 
10, 15; Mariafhlan on the Law of Merchant Shipping, 858, 
note.) 

1611. Affidavit of pilot being a party Interested in- 
admissible in a collision case, where the question arises 
whether the pilot or the crew were in fiult: (TheFama, 
A. C, July 13, 1843, SMppinff Oatette.) 

1618. Bale of law as to the liability of shipowner, where a 
pilot is on board, acting in pursuance o! the prorislons of 
the Act 6 Gea 4, c. 125, though not taken on board in con- 
sequence of any of the compulsory danses, and damage 
arises through his sole misconduct Dedsion of the Court 
of £x. in Lucif T. Ingram, 6 11 & W. 302, cited : {Tht Fama, 
A C, July 27, 1843; 2 W. Bob. 184; Pritchard's Digest, 
878. See No. 1615.) 

I6I8. Pilot found liable fbr damage to a steamer caused 
hy collision with a yessel which he had in charge coming up 
the iCersey: iOatuu, Ate t. Zewii, liverpooljury trial, 
Aug. 89, 1844, Slwpp^ Oatette.) 

1614. When the pilot, master and crew are all partly to 
blame for collision, the owner Is llible : {The BaUmer, A. C, 
Dec. 17, 1845, 10 Jnr. ; 4 Notes of Oases.) 

1615. Observdtions by Dr. Luahington as to the non- 
liability or liability of shipowner for damage by collision 
caused by pilot's fault, where the pilot was or was not taken 
on board by compulsion of an Act of Parliament Cose 
commented upon, Attorney-General y. Catty, 3 Price: {The 
Ifeptune, 1 Dodson.) 

1616. Held that the Cork Pilot Act, 1 Geo. 4, c. 52, did not 
make it compulsory for yessels to take a pilot; shipo?mer 
therefore liable for damage by negligent collision, the pilot 
not having been on board by compulsion : {The Eden, A. C, 
March 4, 1846: 10 Jur. 296; 4 Notes of Cases, 460 ; Pritoh- 
ard's Digest, 277.) 

1617. Pilot alone to blame for damage to a foreign vessel 
caused by collision with a British ship, of which latter he had 
charge. Owners of British vessel not liable, but pilot re- 
sponsible for the damage: {Ihe AOas, A. C, Nov. 21, 1846 ; 
5 Notes of Cases, 52 ; Prltchard, 280.) 

1618. It is the pilot's duty to see that the anchor is pro- 
perly catted, and to take care that everything is properly 
done to bring the vessel to anchor in the port to wliich he 
is conducting her. Dictum of Dr. Lushiogton in a ques- 
tion as to exemption of owners from liability for collision 



where a pilot is on board: {The Oipsg King, A. C, April IG 
1847 ; 1 1 Jnr. 367 ; Shoe's Tenterden, 158.) 

1619. Pilot taken on board under the provisions Of an 
Act of Parliament, shipowner not liable for damage if a 
collision ooenra solely through his fault Effect of omlsaioa 
to take a pilot where a statute InfllctB n penalty for tbe 
emission: iTkt Orion, A C, June 6, 1849, Shippag 
OaeeUe,) 

1680. Verdict against a pilot to the extent of his bond to 
the Trinitj-honae for damage by collision oceasioaed 
through his negflgence : {The Alexander ; Lovedag v. Sou, 
Dec 11, 1888, ahipptng Oatette.) 

1621. Pilot compnlsorily employed under the Liferpool 
Pilot Act, and he alone in fitnlt Question as to terminatioa 
of pOotage service : {The Anne v. TheliorUreal, A.C, Uarch 
84, 1853, Shipping Oatette.) 

1688. Exemption of foreign ship, having s pilot on bosri, 
firom liability for damage done by collision : {The Ann v. 7kt 
Freeto, A. C, Nov. 17, 1853, Shipping Oatette.) 

1633. Where, from her build, a veslel is unmanageable, 
the pUot ought to handle her so as to avoid coIUbod: 
{Dictum of Dr. Lushington In The Ann v. The Fntto, L C, 
Nov. 17, 1853, Shipping OatetU.) 

1624. Shipowners held not liable for damage done to the 
Ben Beacon, In the river Mersey, by a afaip, through tbe sole 
fault of the pUot: {The Baitic, Liverpool C. C, Jan. 18^ ISM, 
Shaping Oatette.) 

1685. Gonstmetion of the UverpofA Pilot Act Held, that 
it Is compulsory on outward-bound ahips to take a pUot 
when proceeding to sea, but that where a vessel hsd only 
left the dock ndth a pilot on board, and anchored in tlie 
river, but was not ready to proceed to sea, the obligation 
had not then taken effect Owner liable for loss of a boat 
by ooUision through the pilot's negUgenoe: {Bodriquei v. 
Mdkmth, a E., June 5, 1854 ; 8 a L. B. 1895.) 

1626. Pilot held liable to the extent of his bond to tbe 
Trinity-house for damage to a barge hi the Thames In con- 
sequence of his failing to have a rope out to a buoy, whereb; 
the collision might have been prevented : {The Pride oj At 
Ocean ; Keen v. Martin, Q. B., Dec. 15, 1851, Shippiag 
Oatette.) 

1627. Pilot's responsibility where a ship refhses to obeyber 
helm : {Ferguton v. West, C. P., June 25, 1855, Shippiiig 
Oatette, See No. 1642.) 

1628. It is not sufficient, in a case of collision, to ihow 
that there was a pilot in charge of the ship, bnt it is ne- 
cessary also to prove that the collision was caused solely 
by some erroneous conduct on tbe pilot's part, for tbe 
owner is exempted firom liability only by the incapacity or 
error of the pilot There may be cases which would Jnstify 
a master in disobeying the orders of a licensed pilot: {Tlu 
SiUoth V. The Admiral Boxer, A. C, Jan. 26, 1857, 1 
Swabey.) 

1689. Constmction of sect 388 of the Merchant Ship- 
ping Act Owner of a foreign ship held liable for damage 
by collision with a barge at anchor in the river Thames 
through the fault of a waterman, hired by the master, at 
the pilot's request: {The Thomat Webb ▼. The General Dt 
Caen, A.a, Dec. 8, 1855 ; 1 Swabey, 9; Maclachlan on tbe 
Law of Merchant Shipping, 259.) 

IL LUBELITT OF PlLOT, &C. 

IG30. Verdict against pilui or damaffo to a barge, caosed 
by collision with a schooner which ho was steering iak> 
London Docks: (Before Tindal, G. J. Clones v. Foufer, C.P> 
Jcno 'iC, 1837, Shipping Gazette.) 

1631. Construction of AcU 52 A 53 Geo. 3, and C Geo. 4, 
limltiDg shipowner's liability to value of ship and freight. 
Remedy of owners of British or foreign ship for damage by 
collision through the fanlt of the pilot on board of the otlier 
vessel Pilot's liability ; duty of master to see that a good 
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look-OQt ia kept, itc : (I^ DroMtU, A. &, Mardi 17, 1838, 

SMppmff QoMetttJ 

1632. Constrnctioa of 6 Geo. 4, c lU. Freedom of oiiip- 
owner from re^KmaUiiUty for damage hj «^H«ini if iie 
proves that It oceaned aolelj ttirooi^ the fanlt of a ^fik/k 
eompttlsorlly taken onlward. Qoeatlon aa to right of foreign 
ships to claim this ezemptioii from liabllltj: {I%e JYotaOoTt 
A.a, Jnly 16, 18S9; I W. Bob. 45; Pritehard's Digest, S79, 
280; The Mamehester, A.C, Jan. S2, 1840, iSh^jpia^ Otaetta; 
The Concord r. !P*« MoMeheder, A. a, Jnly 7. 1S40 ; 
9 Monthly Law Ifag.. Notes of Gases, 183; Piltchanl's 
Digest, S80 ; The Vemoii, A.a. Jan. SS, 184S; 1 W. Bohi 
316; Pritehard, S78; l%e AUaa; A. a. Nor. 21, 1846; 
5 Notes of Cases, 52; Pritehard, 280. And see Wood, 
T.a's obserratlons in Tk§ Inm Serem OoOkr Com^mg t. 
AcfttwriiMmn, Jbc^ 4 L T. Repi N. & 138, Skipping Oatette, 
Ang. 8, I860.) 

1633. Case relatlTe to non-UabOIty of foreign ship for 
damage done by ooliision, the pilot alone being in fanlt, 
and the master behig boond by the Newcastle Pilot Act to 
hsTC a pQot on board. Master not JosUfled in interfering 
with pilot in the disdiai^ of his duties, except nnder ex> 
traordinary drcnmstances: {The Maria, A. a, 8kippi»ff 
QazeUe^Kow. 14, 1839.) 

1634. Pilot and maater both being in fanlt in case of 
GolMon, owner UaUe. The master is not to direst himself 
of all &eretion: {The Diana, A. C, Feb. 12, 1840 ; decision 
affirmed, judgment delivered by Lord Brougham, J. C. P. GL, 
Feb. 19, 1842; The ChriUiana, A. C, April 25, 1849, Ship. 
pingGautte.) 

1635. Claim sustained by a Jnry against pQot nnder Act 
regnlatfaig Thames Navigation, for damage done by a 
stesm-veasel under hia charge to a vessel at anchor : 
(Drae, Ac v. KwgM^ before Lord Denman, Q. B., Feb. 20, 
^^^Skippmg QaztUe.) 

1636i Branch pilot of Deal found liable for damage by 
collision with a vessel of which he was in charge: {Crane, 
V. Q9)bi, reference to arbiters, SMppitkg Gatette, March 12, 

184a) 

1637. PUot alone in fault, liable for damage done by 

ooUblon. Stiipowner exempt from liability. Conatmetfon of 

2nd and Uth sections of PUot Act, 6 Geo. 4 : {The Venum, 

A. a, Jan. 13 and 22, 1842 ; 1 W. Bob. 316; Pritehard, 278; 

The Canadian, A. G., March 2, 1842, Shipping Oazette; The 

fama, A. C July 27, 1843; 2 W. Bob. 184; PKitchard*s 

Digest, 278 ; The Lard Seaton, A. C, Nov. 25, 1845, Sh^aping 

OazeUe; TheBatacier, A. G., Dec. 17, 1845; 10 Jnr. 19; 4 

Notes ot Gaues, 456; Pritchard*s Digest, 279 ; The Couateu 

of Durham, A. G, May 11, 1849, Shipping Chuette.) 

1638. Pilot not liable for ooliision arising through a cer- 
tahi defect in the ship of which he was in charge, all due 
care having been used by him : {The Baron Otjf and The 
BiOnoon ; Jadceon v. Thornton^ Q. B., Dec 8, 1855, Shi^pping 
Oautte,) 

1689. Pilot in charge of a steamer held liable, in terma of 
the Act 17 A 18 Vict c 104, s. 388, for loss by sinking a 
terge in tbe Thames through the swell caused by navigating 
the steamer at too great a speed : {Roet v. Doust, G. £., 
Dec 19, 1856, Sh^aping Gautte.) 

1640. 8bip in charge of a pilot drifted against another ; 
pilot found liable : {Maetaggari v. WUHamt^ Liverpool G. &, 
Jan. 27, 1857, Mikhette Maritime Begister.) 

1641. Pilot hi charge of steamer held liable for damage 
done to a barge by collision : {The Banger, s., Shnith v. Vou, 
C. £., Feb. 5, 1857, Shipping Oazette, See also The JToney and 
The Oftt, SI.; Tuffr, Warman^ G. P., Feb. 13, 1857, and 
E. C., Jnne 24, 185&) 

1642. Besponsibility of pilot where a vessel reftisee to obey 
her helm in going down a river with the ebb tidei {17ie 
Grace DarHng t. The Peru, A. G, Jnly 15, 1857, Shipping 
Gautte. See No. 1627.) 



m. Saltaob GLams mt Phot. 

1643. PQot entitled to dafan as a aalvor, if the vessel of 
which hetakea ebarge ia damaged and in dlatzcM: {The 
Oible, A. Crelb. 17, IMi, Shaping Gaeette.) Ifthevesael 
ia lea^ and requiring asalatanoe in pumping, Ac.: {l%e 
ffebe, A. CJan. 31, 1844; 2 W. Bob. 246; Pritchard*8 
Digest, 387.) If the vessel is in some degree disabled by 
loos of sails or unshipping of rudder, Ac. : {The LSbertg, 
A. G., April 19, 1850; The SaOor's JMend v. THe Magor, 
A. G., June 19. 1850; The Brwoe v. The Orion, A. C, Nov. 
14. 1850, Skipping Gatette.) 

1644. Pilota In aU ordinary eaaes are bound to go and per- 
form thefa* duty, and not to lie by a veasel tin she gets into 
danger : [The Fax, A. G., July 9, 1845. Sh^^^ing GautU.) 

1645. A pilot la bound to take charge of a ship although 
ahe has snfRured damage, bnt he thereby beoomes entitled 
to a salvage reward: {The Black Sea, A.C Aprils, 1855; 
see also 7%e Orion, A. G., Nov. 14, 1850, Shgiping Gaeette, 
and No. 1647.) But aee Na 1647. 

1646. Claim against a foreign ahip for salvage rejected 
with costs where the service rendered was more pilotage: 
{The JPiepita, A. G, March 15^ 1853, Shg>ping Gazette.) 

1647. The scale of pilotage remuneration is fixed on the 
ground of its being a monopoly. Duty of pilots to board 
ahipa unless it be at the riak of thefr Uvea. Bemarks as to 
remuneratton to persons rendering such aid at a place where 
there are no regular pilots : {The Boeehaugh, A. C, March 2S, 
1854, 1 £. A A. B. 267.) 

1648. Pilot unable to board a ship entitled to be paid for 
conducting her by going ahead of , her. Claim of pilot for 
salvage beyond agreed amount rejected: {TheJongeAndries, 
A. G., April 7, 1857; afBrmed by J. a P. G., Dec. 15, 1857; 

1 Swabey, 226: Maclachlan on the Law of Merchant 
Shipping, 531.) 

IV. ADDmowAL Cases. 

1649. If a pilot finds a crew on board who will not work 
tiie ship, he ought not to proceed with her : (Lord Denman 
in Taglor v. Harrieon^ Q. B., Jnly 5, 1841, Sk^^ping Oaxette.) 

165a Where there is a necessity for cutting away gear to 
avoid damage, when a ship is in collision with another, it is 
the duty of the master to act, without waiting for orders 
flrom the pUot: (2^ Maeeaehtuetts, A. C., April 19, 1842 ; 
10 Jur. 873; Pritchard*s Digest, 280.) 

1651. Question as to compulsory pilotage and responsi- 
bility of owners, where compelled to take a pilot, under 
the providons of the Liverpool Pilot Act, 5 Geo. 3, c. 73: 
{TheAgrieola, A. C, Jan. 31, 1843; 2 W. Bob. 19 ; Pritehard, 
277.) It ia the province of the pilot to decide as to, and 
direct, the mode of entering a basin or dock, and the 
dropping of the anchor: {The Agrieola, A. C, Jan. 31, 1843, 

2 W. Bob. 10 ; Pritohard's Digest, 28a) 

1652. Shipowner cannot be held responsible for any error 
in the pilot in bringing a veasel to anchor. The selection of 
the place of anchorage is part of the pilot's duty : {The George, 
A. G., Jnne 6 and 12, 1845 ; 9 Jnr. 670 ; 4 Notes of Gases, 
161.) 

1653. Question relative to exemption of vessels trading 
firom Cinque Ports, fta, to London, firom rule oompeUing 
vessels to take a pilot on board: {WUHamt v. Jfewlon, G. £., 
Nov. 20, 1845 ; 14 M. & W. 747.) 

1654. If a pilot taken on board in the Downs, to navigate 
a vessel up the estnary of the Thames, is competent for the 
duty, the master should not interfere as to bringing the 
ship to anchor: (2^ Aberfovie v. The LochHbo, A. G., July 
25, 1850, Shipping Gatette,) 

1655. What wiU jnstifjr ahlp'a oflBcers interfering with the 
pilot : {The Glenbum v. The Eope, A. C, Jnne 22, 1854, 
Shipping Gatette.) 

1656. Power of Trinity-bouse to dismiss Ginqna Porta 
pilot for dmnkennesB. Constmotion of 6 Geo. 4, i. 29, &&: 
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{Reg, T. 1^ iMtiUiHKftue, Q. B^ Nor. U, 18&5, Sk^pisyf 
Oatette.) 

1657. Dftoutges airftrdad agaiatt ■hlpowDor beeraaa of 
the mutor of a abip negleetfag aa opportiinttjr of patUng 
the pUot on shore in the St Lamneaee, and oonaeqaently 
bringing him to England againat his wiU: (Tke Sidlard 
BeifwUis; PkuU ▼. Doeg, Q. R, Dec. 18. 1865, Shipping 
Oautte.) 

1658. Another caae, where a ahipowner waa fbond liable 
in damages lor the Ukb breach of engagement : {The Vari- 
eora; Caron r. Mtka^t, Q. B., Fteb. S8, 1856, Sk^piM 
Gcuette.) 

1659. A hobbler lined for acting aa a pilot, being nnqoall- 
fied: {The Heettr, Long Aahton (SomerwUhire) Pettj 
Seaaiona, SMpping QauUe, March 5, 1856.) 

1660. PritUege of ateamen to enter the port of Gnemaey 
withottt taking a pilot or paying pUotage does : {The Queem 
of the Isles, Royal Court, Gnemaey, AprU 12, Shippmg 
Oatette, AprU 21, 1856.) 

PILOT CUTTEB (DAMAGE TO). 

1661. Steamer held liable for damage to a pilot cutter in 
conaequence of the eteamer not haring hore to hi proper 
time to take the pilot on board: {The Badger y. TheKiO- 
maueegge, A. C, Dea 19, 1856, Sh^iping Oatette.) 

PILOTAGE. 

1662. Distinction betireen pilotage and aalvage: {The 
Elizabeth, 8 Jnr. 365, Ad. ; Harrison's Digested Index, year 
1843.) 

1 662 a. Shipbrokers who transact a ahip's business and pay 
the bUls, are liable for outward pUotage, although thej hafo 
setUed accounts with the master before he f^fM Legal 
measures for payment of such pilotsge must be by summary 
proceedings before two Justices: {WiUiamt t. Begnon, Ac, 
Newport, a C., Oct 21, 1857, Shipping Oatette.) 

166a Exemption of passeng er steamer from pilotage in the 
Thames: {The Beneiet^B.; Beg. y. Stanton, Q. B.,Shipping 
Oatette, Nov. 13, 1857.) 

PIBACY. 
{See "Bounty " and 1 E. A A. Eep. 9a) 
1664. A conviction of piracy before a court in the United 
States is eqnaUy operative as if before a British oonrt; 
{The Panda, A. C. Aug. 3, 1842.) Money found in posses- 
sion of convicted pirates decreed to the commander and 
crew of the ship of war which captured the piratea: {The 
Panda, A. C., Nov. 14, 1843; I W. Bob. 423, 435, 437; 
Pritcbard's Digest, 289.) 

1666. Where the crew put the master in irons, being ap- 
prehensive of danger to their Uvea from his conduc; : held, 
that It was not an act of piracy : {The James CampbeU, 
Western Circuit, Crown Court, Exeter. July 26, 1847, 
Shipping Oatette.) 

1666. Whether the seizure in port or the carrying away 
to sea of a vessel belonging to foreigners by insurgents 
against the Government of a country, constitutes pira«?y. 
Construction of 13 ft 14 Vict c. 26: (2%e EUta Cornish, 
A. C. July 26, 1858, SMpping Oatette.) 

1667. Where Chinese coolies conveyed on freight 
murdered the captahi, overpowered the crew and ran the 
ship ashore, held that it was an act of piracy, or at all 

events a peril insured against by a policy on advancea aa the 
cost of provisions, Ac. for the oooUes: {Naglor v. Palmer, 
C. E., May 37, 1858, afflrmed in E. C, Shipping Oatette, 
July 11, 1854; 1 ft 2 a L. B. 856 and 1202.) 



See 



POLICY (MARINE INSURANCE). 

' Concealment'* ** Lien," ** Seaworthy,'* aa to 
tImepoIioieflL 



PORT. 
1668. Power of Crown to erect public ports, and grant 
them, with the fhmchises thereof; to eorporationa of the 



towna where the port dues are to be taken. Neglect of re- 
pairing port not a defence to action for dues : {Mayor of 
Bxeler, ^e. ▼. Wanrn, 8 Jur. 441 ; Harrison's Digested 
Index, yaar 1844.) 

1668 a. Under a charter-party, held, that a atlpulatlon to 
proceed to a **aafe port " does not mean only a port safe 
forna^tkm, but that a port to which, by prohibition of 
Govenmient the ahip could not go without being con. 
flscated, unless she had a permit which the Government re- 
fiisedtogive, waa not a "safe port:" {Ogdenr. Orahm, 
Q.B.,Nov.lT. 1861; 5 L. T. Rep. N. S. 896.) 

PORT CHARGES. 
1668 h. Harbour dnea on cargo at Great Yarmouth beld 
to be Inehided In aa agreement to pay fireight at a certain 
rate, "IndodiBg all inward and outward port charges:" 
{The AUda; Bamneger j. Bmm, Great Yarmouth C. C, 
Aug. 1, 1851, Shipping Oatette.) 

PORTERAGE. 
1669. Stevedore held entitled under a bye-law of the port 
to extrm porterage on Indian com landed in balk upon 
Uverpod qnaj, and not removed on the day on which it 
waa landed: {The TOer; Wright v. Bingham, Liverpool 
a C Oct Sand 16. 1856, Shipping Oatette.) 

PORTER CASKS. 

167a Verdict against shipowner for damage to casks of 
porttf arlaing from their being improperly stowed beneath 
iron and other heavy goods: {The Trqfalgar; Bitson v. Tyre, 
Northern Circuit, Liverpool, Aug. 27, 1855, Shipping QazetU.) 

POSSESSION. 

{Su "Ship.'O 

ie7L In a question as to right of possession, when the 
right of a mt^otMtf ot^nit owners was claimed on eqaf table 
and not legal grounds, the Court declined to interfere: 
{The Valiant, A. a, July 16, 1839 ; 1 W. Bob. 67 ; Pritch- 
ard'a Digest 398.) 

1672. In a eauae of possession the Admiralty Court ha« 

Jurisdiction to try the question of tiUe. Sale by agent 

under power of attorney. Reaaona of urgent necesai^ 

which Juatify the aale of ahip by the master: {The Margard 

MitcheU, A. iX, Aug. 6, li»,Sh^l>ping Oautte; 4 Jur.N.S. 
1193.) 

1673. Petition to obtain poasession of ship at the instance 
of a part owner holding three-fourths of the vessel, in pre- 
forenoe to a part owner holding the remaining one-fonrtiL 
Possession decreed accordingly as a common and ordinary 
right: {The Patrick and Eether, A. C, Dublin, Sept 17, 
1858, Shipping Oatette.) 

POTATOEa 

1674. Claim of merchant against shipowner for loss of 
potatoea from betaig left unprotected, except with canvas, 
tor several days during eevere ikost at Constantinople : ' {fhi 
African, a. ; SUsheU v. Dixon, 4*c, Q. R, Nov. 29. 1856, 
Shippmg Oaiette.) 

PRACnCE OF ADMIRALTY COURT. 

{Su " Admhralty Court" Na 43.) 

PRESSED BALES. 

1675. Whether the expreaslon ** pressed balea '* of cotton 
at Alexandria, meana hydraulic preased balea or sqosre 
bales: (J/Ocoifi v. Caseautti, Northern Cbeult Newcastle, 
March 3 and April 24, 1851, Shipping Oatette.) 

PRIMAGE. 

1676b Usage not to allow primage on timber car^ 
ahlpped in Britiah North America. It is allowed in the 
United Statea: {Thompson v. Haeakslg, C P., Boston, U. S., 
Shipping Oatette, Feb. 28, 1851.) 

1677. Held that under an ordinary bill of lading, on goods 
from Glaagow to New Tork. stipulating for fireight at a cer- 
tain rate per ton, " with prhnage and average accustomed. " 
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Princes and Sulbbs (Bbstraint of) — Protest. 



the term **accta8tomed'* qaaUfled "primage as wall aa 
arerage, and that evidence was admissible to show a oni- 
▼eraal and well nnderatood coatom of the trade to pay no 
primage: '* (American case ; Vo$e ▼. Morton, Snpreme Judi- 
cial Coort of Massachnsetts, March Tenoi, 1866, 9 MonHily 
Law Reporter, 48.) 

1678. In a question between the owners of ship, freight 
and cargo, primage not allowed as a deduction from the 
Talneoftheeargoto contribute to salTage: {The BnmetU 
T. The Peace, A. a, June 5, 1856.) 

[iTote J^ the Compiler,-^Thtre was an evident misappre- 
hension in the use of the expression ** primage '* in this 
case. The deduction alluded to was not primage, but a 
gratuity of 52. As. to the master. Primage is now generally 
fixed at a certain percentage on the freight, and virtoally 
forms part of the freight, which the shipowner receiTes, 
and on which he contributes. It is, in practioe, therefbre, 
always deducted from the Talue of the cargo for contribution. 
A gratuity to the master is a charge for which the cargo Is 
made responsible by the ordinary terms of charter-parties. 
It is, therefore, improperly termed a gratuity, and with this 
explanation, perhaps, the court would have admitted the 
dednction of It also.] 

PRINCES AND RULERS (RESTRAINT OF). 

1679. Held, that the expression "restraints of princes 
aodralen,*' need in a charter-party with reference to the 
loading of a cargo of com, included a prohibition upon the 
expoTtatkn of com imposed at the port of loading by the 
Ruaian mUitary commander. Prince CtortschakofT, during 
the Rnniaii war, and that the fact of a proclamation by him 
to that eirect haring been posted on the walls of the town, 
was goGd evidence of such restraint : {Bruoe ▼. IfkotoptUo, 
a £, Ifsy Jfl^ 18A5; 3 C. L. R.776.) 

PRINaPAL AND AGENT. 
CSte *' Agent," No. 96.) 

1680. General ohsenrations with respect to the law re- 
garding the liability of a principal for the acts of his agent: 
{The Druid, A. a, April 26, 1842; 6 Jur. 441 ; 1 W. Bob. 
399; Pritchard's Digest, 271, 416.) 

PRIVATEERING. 

1681. "Privateering is, and remahis, abolished.** Declara- 
tion Biped by the congress of European powersi at Paris, 
April 16, 1856 : {5/i^pping Gaiette,) 

PRIVT COUNaL (JUDICIAL COMMITTEE OF.) 

1682. It is the duty of the Admiralty Court to give the 
ftiUeat effect to prbidples enunciated by the Judicial Com- 
mittee of Privy CouneiL Power of the latter tribunal to 
alter practioea not consistent with justice: iUte Leueade, 
A. C; Msy 19, 1866, Shipping Gazette,) 

PRIZE AGENTS. 

1683 & Practioe of the Admiralty Court in determining the 
rates (rf commission payable to prise agents in different 
easea (instruction of 17 ft 18 Vict c. 18, as respects 
agents commission : {The Aina, A. C, May 4, 1866, Shipping 

Qautte.) 

PRIZE COURT (PRACTICE OF). 
(JSee ** Enemy," "Restitution.** 

PRIZE LAW. 

1683. Construction of the Order in Council, dated Mardi 
29, 1854. Extent of authority of Ihe Admiralty Court in 
qtiestions aa to condemnation of ships and other property : 
{The Primm, A. C, July 21, 1864, Shipping Oaettte.) 

1684. Aoeording to the rule often UUd down by Lord 
Stowell, the Prlie Court is not bound, aa an ordinary oourt 
of law sometimeB is, by the existence of a mere formal docu* 
ment, for example, the registration of a ship, but looks to 
the actual truth of the transaction: {The Ocean Bride, A. C| 
Oct 13, 1854 ; 2 E. ft A. R. 2a) 

1686. In a question as to restitution with oosta and 



damages, the Admiralty Court is the only court of compe- 
tent Jurisdiction. It would be a sufficient defence to an 
action for costs aad damagee in any other court to say it 
was a case of prize: {The BUte Wahdmine, A. C, Nov. 25, 
1864, Shipping Gazette.) 

1686. Practice of the Admfralty Court in questions as to 
blockade, Ac. to receive every species of eridence that is 
tendered, forming its own Judgment on the weight to be 
attached thereta Reasons for the court not being re- 
strained by rules applicable to questions of municipal law : 
(The Francieea, A. C, Jan. 27, 1866 ; S E. ft A. R. 143.) 

1687. Practice of Prise Court, &c. : {The Leueade, A, C, 
April 30 and May 21, 1855 ; 2 E. ft A. R. 228.) 

1688. Lord Stowell*s decisions in Justice 8tory*s Notes 
on the principles and practice of Prise Onirts, selected by 
the British Government as the best code of instruction in 
prize Utw: (see The Baltiea; Soreneen v. The Queen, J. C. 
P. C, 3rd Feb. 1868; 11 Moa P. C Ua) 

PROFIT. 

1689. There being a contract on the part of a shipowner 
to sell to a Liverpool merchant oil to arrive by one of his 
ships, if the oil did not arrive, then according to mercan- 
tile construction the buyer had no right to it, and under the 
Statute of Frauds the contract could not be enforced. Held, 
that the expected profits were not insurable by the mer- 
chant: (StockdaJe v. Dunlop, C. E., Jan. 23, 1840 ; 6 M. ft W. 
224; Amonld, 294 ; Hildyard*s 8th edit of Park on Insu- 
rance, 666.) 

1690. Remarks of Parke, B. in the foregobig case as to 
owner of goods being entitled to insure profits, explained by 
that Judge himself to apply to profits of goods actually on 
board: {Boffal Exchange Auuranee Companff v. McSwiney, 
Jan. 22, 1860 ; 14 Jur. 999; 14 Q. B. 646.) 

1691. Where a cargo was sold under a contract capable of 
being enforced if it should arrive at its destination by a 
certain date, and the purchaser resold the cargo at a profit, 
held that this expected profit waa insurable by him ; that 
an ordinary policy on such profit covered lo« of profit on 
goods shipped and so much damaged by sea water at the 
loading port as not to be worth taking forward, but that the 
poli^ did not cover the loss of profit arising from the rest of 
the cargo (which had not been shipped at the time when the 
ship and cargo on board of her sustained damage) being 
sent on by another vessel, and arriving too late to enable 
the assured to realise the profits of his intended sale. £?en 
if the policy could attach to the goods not shipped, loss 
by retardation of voyage is not covered without being ex- 
pressly provided for in the policy: {McSwinty v. Royal Ex- 
change Auuranee Company, et contra, E. C, Jan. 22, 1850; 
14 Q. B. 646; 14 Jur. 998; Amould, 295; Harrison's Digest, 
2001, reversing Judgment of <^ B., Jan. 19 or Feb. 24, 1849 ; 
13 Jur. 489 ; 18 L. J. 193, (^ B.) 

1692. Underwriters held not liable for loss of profit in 
eonsequence of the ship being lost before the cargo was put 
on board, the policy containing the dause, ** beginning the 
adventure upon the goods fh)m the loading thereof:" 
{Hatthead v. Young, Q. B., May 1, 1866 ; 6 E ft B. 312; 
16 L. J., N. &. 290; Amould, 296 ; Shoe's 4th edit of Marshall 
on Insurance, 78.) 

1692 a. Insurance having been effected on profits on palm 
oil valued at a certain sum, the ship was totally lost, but 
the palm oil saved, transhipped and brought home un- 
damaged to its port of destination. Held, that there was 
not a loss on the policy. ffaShead v. Foung commented 
upon: {Chope v. Beynoldt, C. P., 6 C. B., N. &, 642; 28 
L. J. 194; 6 Jur. N. S. 822 ; Law Digest to Dec. 1859, 836.) 

PROTEST. 

XMDIZ TO OOMTINTS. 

Corners, 1696. 

Collision, 1693, 1695, 1696, 1697. 
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Damage to Gooda odIj, Jfi99 a. 
Extending Proteata (ipode oO. 1997 
Inannmoe Aaaodationa, 1698. 
Proteata (mode of drawing np), 1697 
Salvage, 1691, 1699. 

Shipovner'a Liabfllly |or Coat of Profceat in caae of 
Damage to Goeda onlj, 1699 a. 

1693. Practice of Admiralty Court in regard to proeeed- 
inga by proteat in anita for colliaion : {The ProUetor, A. C, 
ICaj 8, 1839 ; 1 W. Rob. 63; Pritcbard*a Digeat, 303w) 

1694. In aalvage eaaea the e^>tain'k proteat ia preferable 
to affldaTit for aaoertalnlng the flMta of a caae, and it oaght 
alwajB to be prodneed. It ia often ao made, with a Tiew to 
found a daim against nnderwrltera, that it snpporto the case 
of the aalTori: {The Alexander BraneO, A. C, May 96, 
1841 ; The Daeid, A. O, Feb. 17, 1843; The Ocean, A. C, 
Feb. 35, 1843, ShipgHmff OazeUe; The Emma, A. C, June 8. 
1844; 8 Jnr. 651; 3 -W. Rob. 316; 3 Notea of Ca. 114; 
Pritchard's Digest, 398; The Cape PadcH ▼. The Otmantt, 
A. a. April 6, 1850, Dr. Loahington^a dietum in a eolliaion 
ease, Skipping Gaeette.) 

1695. In oolliaioa caaea the protest ought alwaya to be 
brought into court Obaerrations aa to tl\e effect giTen to 
it in eridcnce: (The MeBona, A. C. Nov. 4, 1846, Skipping 
GazetU.) 

1696. It waa not cnatomary tm reasela in the ooal trade 
between London and the eaat coaat to note and extend a 
protest in the caae of a eolliaion or other accident : (Dietum 
of Dr. Lnshington in The Dorothea EUeabeth, A. C., July 13, 
1849, Shipping Gazette.) 

1697. Degree of weight attached to captain's proteat in 
eiriliaion eases. Obserratioos aa to the nnsatisAietory and 
inartlfldal manner in which they are commonly drawn up. 
A protest should be made as soon aa can reasonably be ex- 
pected after the occurrence of thedrenmstancea which gave 
oceaaion to it: (The Cape Packet, A. a, April 16, 1850, 
Shyspinff tyazeUe.) 

1698. Another caae on the aame aubject. Practice of 
many insurance clubs not to requin a proteat In caaea of 
collision: (The Ann Moore t. The AUwai, A. C, Not. 31, 
1853; 1 E. ft A. R. 97.) 

1699. Where salvage serrlcea are rendered to a ship, a 
protest ought to be speedily noted and extended after the 
ahip Is in safety, and It will be received by the eonrt with 
great attention: (The Jama McQueen, k. C, Nov. 14, 1865, 
Shipping Ocuette.) 

1699 a. Shipowner held liable to pay the costs of extending 
a protest in consequence of damage to goods by sea water, 
paid under reservation in the first place by the merehant: 
(Dixon V. Handygides and Henderson, beibro SherifT Stra- 
thern, Glasgow Small Debt Ckmrt; HitcheU's Maritime 
Register. Sept 37, 1863.) 

PROVISIONS. 

1700. Provisions held not to be included in the term 
"appurtenances" occurring in a bUl of sale of a ahip: 
(amith V. Johmon, C. E., Nov. 31. 1838, Shipping Gazette.) 

1701. Observatlona on qneatlona of aeaworthineas as to 
vessels taking snfllclent provisions for the whole voyage 
or calling at an intonnediato port for supplies : (The I\uep 
HaU, Q. B., July 10, 1848, Skipping Gazette.) 

1703. Broker held liable to reftand passage-money, and for 
consequential damages because of provisions being so bad, 
at the outset of the voyage, that the passengers did not 
proceed in the ship: (The Ddia Maria; Smithr. Gumm, 
Bow C. C, Oct. 30, 1853, Shipping GazetU.) 

1703. Master held liable in damagea for supplying bad 
provisions, and an insuffldent quantity, to paasengers on 
▼oyage from Melbourne to London. The Judge aaid that 
the captain had broken his contract, though not guilty of 
wilfU negligence : (OoUier v. Ridley, Whiteohapd C. C, Oet 
10, 1853, Skipping Gazette.) 



1704. Commiasion agent fMindUable In damages to ahip- 
owner, lor supplying ahip with bad proviaiona and other 
aea atorea, purehaaed from him by the nuuter. Strong com- 
menta, by the Judge, npon the braker'a miaoondnet: {Tht 
Adelaide; Smttk v. Garriek, Whiteehapel a C Jan. 30, 1855, 
Skipping (Gazette.) 

1705. Passenger found entitled, by a Jury, to damaea 
from shipowners for breach of oontract, in not supplying 
suffldent and wholesome fool for paaaengera on voyage 
from Melbourne to Liverpool: (J%e ShaUmar; Parrott t 
POkington, C. E., Febi 20, 1856, Shipping Gazette.) 

PUMPING. 
(3ee ••Salvage," 1785, 1799.) 

1706. Pumping a veaaelwhenin distress and making nradi 
water. Is a salvage aervtce: (The Perzeoeramee, A.C.,Msreh 
5, 1841, Skipping Gazette.) 

PURCHASER. 
(See also ** Bottomry.*') 

1707. The purehaaer of a cargo reftidng to fUfil hii ooa- 
tract because the master of the ship would not deliver the 
cargo till freight waa paid before delivery, or agreed to be 
paid on delivery, held liable in diflbrenee between the pm^ 
chaae-money and what the cargo sold for hy auction on the 
improper atiandonment of his contract Creaswell for plaia- 
tift Sir F. PoUock for defendant BeforoLord Abinger: 
(Stmrge v. PkOpottz, C. E., July 1, 1839, Shaping OazdU.) 

1708. Hie purchaser of a ahip at aea ** must take it fab- 
Jeet to aU liabilities that may attach to it, ns bottomry bonds, 
aeamen'a wagea, or any legal Uen on the vessd at the time 
of the purchaae ;** if any misrepresentations have been made, 
he haa his legal recourse against the vendon Question as 
to costs: (The Heart itf Oak, A. C, March, and July 13, 
1841, Skipping Gazette.) 

PURIFICATION (CERTIFICATE OF.) 

1709. Action of damagea for delay of ship at Elrinore, In 
oonaequence of Egyptian cotton being shipped at Hull for 
St Petmaburg without the shipper procuring the cerUfi- 
catea that it had been purified, necessary before it could be 
imported into Rnasla. Observations of Lord Campbel 1 as to 
ttie propriety of ordinary mercantile contracts being framel 
by merehants on the ground of their own experience, with* 
out the ! intervention of an attorney: (The Canton ud 
The Haksyon ; Torr v. Freridkz, Q. B., July 1 1, 1854, Siixpf^ 
Gazette.) 

PURSER. 

1710. Damagea for wrongful dismissa] of purser: (2)0«deB 
V. Avetrailian Royal MaH Steam ITavigaUon (Jompan^^ Q. B., 
Dec. 1858, Skipping Gazette.) 

1711. Jurisdiction of Admiralty Court in anita for purser's 
wages : (The' Waterwiteh, &, A. C, Dublin, Oet 9, 1857, 
JSffi^pphtg Gazette.) 

QUEEN'S SHIPa 

1713. Distinction between the case of the oflioers and 
crew of a Qneen'a ahip and that of any other individual 
daiming salvage. Where a claim of salvage for a trifling 
service waa ddayed to be made by a naval olBcer till after 
the ship waa sold, the salvor, at first, suppodng he had no 
such daim, Sir John Nichol reacted It, observing that the 
court ** would not sustain a daim against property already 
disposed ol^ unless under very peculiar drenmatances:" 
(77ie Rapid; before Sir John Nichol, A. C, Feb. 8, 1838 ; 
3 Hagg. 431 ; Pritchard's Digest, 385.) 

1713. Claim of oommander-in-diief, on a fordgn station, 
for aaaistance in nving a derelict diip. Qneation as to 
merely giving his authority to a ahip to render aaslatanoe : 
(The Meijedic, A. C, July 30, 1889, Sk^fping GazetU) 

1714. When wear and tear of vessel, ride or damage to 
her, hindrance of voyage, or eqtenditureof stores, are taken 
into account in oases of salvage aaslBtanoe rendered by 
Qneen'a ahipa. No diatinetion la made between oflicen of 
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Raft of Timber (Salyaob of) — Registebbd Owner's Title, &c. 



Qaeen's ships and otber ponoas in giving reward fbr per- 
aonal 8»rTicea or risk in salTage caaea: (ITu WUtont^ A C, 
Jan. 13, 1841 ; 1 W. Rob. lUi The Alexander Robertson, AC, 
July 8, 1842, SkippiHg Ckuettet The Iodine, A C, Jane 10, 
1844 ; 3 Notes of Gases 141 ; Prlt>chard*8 Digest, 361.) 

1715. It is the most regolar mode that a snit for salTage 
servioes rendered by a subordinate ofBeer or the crew of a 
Queen's ship ahonld be brought in name of the oommander: 
{The Alexamder RoberUon, A. G., July 8, 1842, Skipping 

1716. Duty of Qaeen*s ships to render salrage services, 
and right to reward: {TheHapid, before Sir John Nichol, 
A. C, Feb. 8, 1838; 3 Hagg. 431 ; Pritchard*s Digest, 886; 
The Iodine, A. C, June 10, 1844; 3 Notes of Cases, 140; 
Piltchard'B Digest, 384.) 

1717. The officers and crew of a ship of war held entitled 
to reward for salvage servioea Observations as to claim 
for damage to the ship : (ff. if. SL Lootut v. Tfts RoeaUe, A. 
C, Dec 20, 1853.) 

1718. Bight of a Queen's ship to share in any capture 
made by her tender, without regard to the distance of the 
place of capture. What proof is required as to a yessel 
bdng a tender ; construction of feundry proclamations: 
(The Carl, A. C, May 4 and June 6, 1855 ; 2 E. & A. R 

1719. Beasons why a ship of war in the public service of 
the Crown cannot be arrested in a suit for damagCMUsed by 
colMon. The action lies against the person through whose 
default the oolMon occurred ; but it has been the practice 
of tbe Lords of the Admiralty to direct an appearance to be 
given for the defoiee of the action. Cases commented and 
feunded on by the court i-~The Prince Frederick, 2 Dod.; 
The Mentor, i Bob.; The AthoU, 1 W. Bob.; The Volant: 
(The BetobOe, A, C, Dublin, March 20, 1856 ; 83 L. T. Bep. 
90, cited in the Law Digest for 1859, 638.) 

1719 a. Costs pronounced against the commander and 
erew of a steamship of war in a snit for collision at their 
instance and on behalf of the Crown, the Court assuming 
that the Lords of the Admiralty would not allow auch pro- 
ceedings to be instituted with their sanction without indem- 
lUfying them. Costs not decreed for against flie Crown* 
the court not having power to enforce such a decree; the 
statatory law and legal decisions on this point reviewed : 
(7%0 Uda, a, A. C, Mitchell's Begister, Jan. 24, 1863.) 

BAFT OF TIMBEB (SALVAGE OF). 
(&e '• Admiralty Court," 27 ; " Salvage," 1797.) 

BAISING VESSELS. 

1730. Salvage agreement with divers to raise a sunken 
vessel Question as to legal effect of subsequent addition 
to the agreement, regarding fturther injury to the ship in 
Mag raised. Ship broken in two through mismanagement 
oa the part of the salvors, and no salvage awarded : {The 
DuAttso/ Kent, A, C, July 26, 1863, Sh^n^i^Hf Oaeette,) 

BAMSGATE. 

17S1. Ck>nstnietion of 8th and 14th sections of 82 Ctoo. 3, 
e. 74, exempting coasting vessels from the payment of 
Bamsgate-harbour toll oftener than once a year. Case relative 
to a collier: (Moore y. Sheppard, or Shepherd, Western 
Circuit, Whiehester, (^ B., May 27, 1853, Shipping Cfazette.) 

1722. Action against consignees of cargo, for Dover and 
Btmsgate dues, chargeable against cargo under the Acts 
33 Gea 3, c. 74 ; and 9 Geo. 4, a 81 : (Dreesman ▼* Lucy 
Brothert, Southampton C. d, June 10, 1853, Shipping 
Oazetu.) 

1723. (Jollier in the coasting trade held liable for Bams- 
gate-harbour toll only once a-year. Bight of action at the 
taiBtance of the harbour trustees under the Acts, 32 Geo. 3, c. 
74; 55 Geo. 3, e. 84 ; and 5 & 6 Vict c. 97, 8. 5: (Shepherd 



V. Sharp, E. C^ Feb. 5, and May 12, 1856,' Harrison's 
Digest, 234; 1 H. ^!c N. 115 : 2 Jur. N. S. 617 ; 25 L. J. 254, 
Ex.) 

1724. Another ease, afflrmatory of the above decision, as 
to payment of Bamsgate-harbour toll by colliers: (27k« 
Thomae and Margaret; Moore v. Shepherd, £. C, May 16, 
1856; Harrison's Digest, 225; 1 H. & N. 125; 2 Jur. N. S. 
617; 25 L. J. Ex. 264, Ex. Ch.) N.B. Bamsgate-harbour 
toll is now abolished. 

BATa 

1725. Damage to cargo by rats is not a peril excepted in 
an ordinary bUl of Uding. Shipowner held liable, though 
eats were kept on board : (Laoeroni ▼. Drvtry, CI E., Nov. 
4 and 17, 1863, 22 L. J. 2, Ex. See also Muter*e Executors 
V. Jones, Supreme Court, Cape Town, Aug. 21, Shaping 
Gazette, Oct. 31, 1860.) 

[Note btf the (Emptier.— In many bills of lading "loss or 
damage by vermin ** is now specially excepted flrom the lia- 
bilities of the shipowner. Even after a vessel has been 
fhmigated, and the hold quite free itom vermhi, rats will 
sometimes unavoidably, and unknown to any one, get on 
board during the shipment of a cargo, such as grain.] 

RECEIPT OF CABGO BT CONSIGNEE. 

1726. Question as to non-liability of consignee for freight, 
where the master of a ship has parted with his lien on the 
cargo for freight, and delivered the goods to the consignee: 
(Dettmere r. Bound, Poole C. C, Sept 21, 1853, Shipping 
(kuetie.) 

RECEIPT. 

1727« Rule of common law courts acted upon by the 
Admiralty Court, that a receipt for money containing a 
condition as to excluding all other demands is illegal : 
(TheMarjfAnn v. The Albatross, A. C, Jan. 25, 1853, Shipping 
Cfazette,) 

1738. A receipt granted by an ignorant salvor for 11«. " in 
fbll of all demands,*' opened up by the Admiralty Court, and 
50/. awarded as salvage : (The Sir Robert PeO, A. C, Dec. 8, 
1854, Shaping Oazette.) 

RECEIVEB OF WBECK. 

1729. Case relative to receiver of wreck's fees under Mer- 
chant Shipping Act 1854: (The Forest Qveen and Cargo, 
A C, Dublin, June 12, 1858, Shipping Cfazette.) 

BE-COPPEBING, fto., VESSEL NOT AGBOUND. 

1730. A vessel sailed to Bombay, and on the homeward 
voyage encountered a violent storm wUch disabled her. 
The rudder was damaged, part of the cargo was thrown over- 
board, and the ship was taken into the Mauritius to repair. 
Tbe underwriters were found liable by a Jury for the ex- 
pense of caulking and re-coppering thevessers bottom, as 
having been occasioned by " perils of the sea ;*' (The Pem- 
berton; Pritchard v. Nieol, Northern (Circuit, Liverpool, 
April 4, 1849.) Bule for new trial granted on the ground 
that the verdict was against evidence : (G, £., April 18, 
1849, /Sfft^ping Cfazette.) 

INote by the CSiMnptZer.— In consequence of the verdict of a 
Jury in the case of The Kensington, before the Court of (^ B. 
in July 1862 (Shipping Gazette, July 5), finding underwriters 
liable for coppering a ship which had not been aground 
or in collision, and ignoring the well-known usage to the 
contrary, a clause is now very generally introduced into 
policies of insurance on ships warranting the insurers free 
from repairs to the bottom of a ship in consequence of 
merely labouring and straining at sea. The clause appears 
in a variety of forms, some of them objectionable in principle, 
and to the prejudice of shipowners.] 

BEGISTEB. 
(See "Begiatry.") 

BEGISTEBED OV^NEB'S TITLE, &c. 
(iS^M "Bill of Sale.") 
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Beoistbab AMD Mkbchants — Bbstitutioh. 



RE6ISTBAB AND MERCHANTS. 



{See "Bottomry,** loct rxxi— " CoUWon," sect xtx.— 

"Coata,'*937,&c.) 

1761. OtMeiTAtiont bj Dr. Ladiingtoa m to the weight 
which is attached by the eonrt to reports of the regis- 
trar and merchants, on aoooimt of their practical know- 
ledge. Objections as to deductions from shipwrights* bills, 
rates of discoant, Ac., tai a ease of oolllston : {The PaOokUt 
A. C, Dec 23, 1856, W. Bep. 167.) 

BEGISTRT. 

1733. Particulars required by the Registry Act then in 
force, to be inserted in the registry, as to the names of 
erery partner in a firm, and their respectiTe shares, in 
order to pass a good title to assignees : {Oroeoek't AtHg- 
nees t. TTtiUg, Rolls Court, Westminster, Not. 10, 1888. 
Shipping OazeUe.) 

1733. Damages given by a Jury for detaining a ship's 
register after she had been transferred, and thereby pro- 
Tenting her from being employed : (27k« Attn ; Gtbmm, dx, t. 
iVtee, ^, Secondaries Court, Swansea, Jan. 4, 1839, 
Supping Oat^U.) 

1734. Registration (hi name of the incorporated com- 
pany) of a Tessel belonging to the Pacific Steam NaTiga- 
tion Company, whereof some of the shareholders were 
foreigners : (Reg. r. The Collector of Cuetomt at Liverpool^ 
Q. B., Hay 7 and Dec. 8, 1846, Shipping Gazette.) 

1735. Case relatiTeto bill of sale signed by the Tender off 
a ship, being sofflcient OTldence of payment of purchaso> 
money, and as to duty of master to deliTor up the certificate 
of registration to the purchaser: {TheBowUng; Reader. 
Roteett, v. C. a, April 24, 1849, Shipping Qaeette. See 
No. 1740.) 

1736. Question as to costs against a bankrupt purehaser*s, 
assignees, in a cause of possession, where the transfer of 
shares in the ship had been held by the Court of Ch. 
not to be Talid because of noncompliance with the proridons 
of the Ship Registry Acts, Ac : {The Virtue^ A. C, July 9, 
1853, Shipping OazeUe.) 

1737. Illegality of the sale and registration of a ship while 
in transitu daring war: (The Soglatit, A C, Dee. 29, 1854, 
Spinka's Prize Cases.) 

1738. Where the proper authorities think fit to register a 
sbip, the court must assume that ttie registration was 
regular and Talid. Question relatlTO to assignment not re- 
gistered (under 8 A 9 Vict. e. 89), followed by assignment 
subsequently granted and registered to defeat the preyious 
one, an equitable flraud £rom which relief could not be giyen 
prior to the passing of the Merchant Shipping Act 1854. 
Case of It'CkUmont t. Rankin commented upon : {Coombe t. 
Maruifiad, V. C. C, Feb. 15, March 22 and April 2, 1855, 
3 £q. Rep. 566, Shipping Oazette.) 

1739. A memorandum agreting to sell shares in a ship, 
not reciting the certificate of registry, held Talid notwith- 
standing the Sbip Registry Act, 8 & 9 Vict c. 89: {Arm- 
strong t. Armstrong^ M. R., June 22, 1855; 3 Eq. Rep. 973.) 

1740. Case relaUye to demand on master of ship to de- 
liver np certificate of registry: (The Thomas Fielding ; Arkte 
T. HenzeU, Jan. 20, 1858, Shipping Gazettes 27 L. J. 110, 
M. C. ; Maclachlan on the Law of Merchant Shipping, 81. 
See No. 1735.) 

1740 a. Improper detention of certificate of registry in 
security of debt. Construction of Merchant Shipping Act, 
17 & 18 Vict, c 104, 8. 50, and comparison of it with other 
Acts. Cases cited : Fox t. Bowen^ 10 B. ft C. 41 ; The 
Mayor of Liteh/lellr. Simpson, 8 Q. B. 65: (Wiley t. Cravh 
ford, Q. B.. June 16 and July 7, 1860 ; 2 L. T. Rep. N. a 
597.) 

RELEASING WITNESSES. 

1741. Definition of releasing witnesseai What constitutes 
an exception to the rule as to the inadmissibility of re- 



leaaing witnessee in caaea of Joint capture. Case relatiTe to 
capture (rf a slaTer. Decialon of Lord Stowell in the case of 
The Galen, 2 Dod. 19, commented upon. Query, as to eflioet 
of recent alteration In the law of erideace: (The BrasU, 
A C, Feb. 28, 1866, W. Rep. 375.) 

REPAIRS— REPAIRING SHIP. 

1742. Question aa to claim agalnat underwriters for re- 
pairs of damage effeeted prior to the total loaa of a ship on 
the same Toyage, and for repairs not done: (Stewart t. 
Steele, 5 Scott N. R. 927; Amonld, 1004; Harrison's 
Digested Index, year 1843.) 

1743. Claim agalnat ahlpwright for cost of renewing in- 
snflBdent repairs, and for oonsequential damage by haring 
to put into a port: (2^ Tamerlane; ElmsUe t. iHteftcr, 
Western (Jirenit, Winchester, March 4, Shipping Gazettt, 
March 9, 1857.) 

1743 a. Underwriters held not liable for lose of freight in 
consequence of ship not going to a port within a reasonable 
distance to repair damages sustained at the place of loading 
where there were no means of repair, and returning after 
repair to take in the remainder of her intended cargo. 
Instead of so doing she came to this country with a short 
cargo, whereby the loss of fireight claimed was occasioned: 
(Philpot T. Swan, C P., May 25 and 81, and July 8, 1861; I 
Mar. Law Caa 151.) 

REPRESENTATIONS. 

1744. Whether representations by the law agent, also a 
shareholder of a public company, will bind the company. 
Liability of directora for publishing fUse statements, and 
consequent nnllity of transfer of sliarea : (Burnet v. FenneU^ 
H. of U. July 17, 1849 ; H. L. Gas. 497 ; Harrison's Digest, 
2998.) 

RESTITCTION. 

(See "Blockade," 237.) 

1745. Restitution to neutral master by consent of cap- 
tors: (The Aina, A. C, June 21, 1854, Shipping QazetU; 
and I E. A A. R. 316.) 

1746. ResUtntion of the cargo of a captured ship not 
admitted, on the ground of the claimant having a llenlbr 
adTances. Cases cited and commented on:— 2^ SanJw 
Indiana, % GalL 267, decided by Storey, J.; The Cousim 
Marianne, Edw. 346; The Marianna, 6 C. Rot*. 24 ; and The 
Tobago, 5 C. Rob. 218: (The Ida, A. C., June 29, 18S4; 1 
E. Jfc A. R. 331.) 

N. B. Dr. Luahington obserred in reference to the ease of 
The Cousine Marianne, ** in construing Lord StowelPs words, 
we must always be careful to remember the facts of the 
case, fbr it is impossible to arrlTO at his opinion from sn 
isolated sentence.*' 

1747. Further proof required, where the OTidenoe of the 
master fitils as to the ownership of the cargo : (The Fidentia, 
A a, July 21, 1854 ; 1 E. & A. R. 344.) 

1748. Distinction between effect of possession of bUlof 
lading in questions before the Prize 0>urt and at commoa 
hiw : (The Abo, A. C, July 21, 1854 ; 1 E. A A. R. 351.) 

1749. A neutral held not entitled to restitution of his 
shares in an enemy's ship sailing under the flag and pass 
of the enemy, according to the principle enunciated by Lord 
Stowell, " Whoever embarks his property in shares of a 
ship is bound by the character of the ship.** Cargo shipped 
under a charter-party entered into prior to the declaration 
of war restored to the neutral Construction of Order in 
Council relative to Rnsshm ships, dated March 29, 1854. 
Cases referred to by the Court :—The Vrow Elizabeth, 5 C. 
Rob. 4; The OndemeenUng, 5 C. Rob. 7; also 5 C. Bob. 
Appendix: {The Primus, A. C, July 21, 1854 ; 1 E. & A. B. 
353, and Appendix; The Industrie, A. C, Aug. 15, 1854; 
1 E. A A. R 445.) 

1750. Fictitious transfer of a British ship to Russian mer- 
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Rbbsxtdtion — Rktait. Goods. 



ebaots tai order to mniA eiytnt hf tt» 
while lee-bonnd In one of tkalr perti. 
made to Bittiih aerehaaii, «■ if at tte ttee of s^me the 
trade ia contrary to BrttUh aMsto law." CMea of Ac 
WtMmgkttmPiMdbet^iCSiik.TI; and fftt JBI^vieai 4 C Rolk. 
362, dtod. Qneation aa to waitga^ and bottoauy bond 
given to an enemy: (Aa Obmbi Andg, A. O, Oct IS, 1854 ; 
S B. ft A. B. 8.) 



1751. Where > ahlp haa bemaaiaed far bteadi of Modiade^ 
and a daim la made for reatltiitiun of eaigOk the ezdnalTe 
Jariadietfam of the matter belonga to the Admiralty Priae 
Goart. Qneation aa to raatitntton with eoala and damagea : 
(TheSkie W i Bk elmaMt, A. C, Nor. IS, 18M; S S. ft A. B. 31. 
See No. 1754.) 

1753. Reatltation oi a c^»tiired ahip can be made in the 
Prize Court only where the neutral dalmanta are sole legal 
ownera, not where the maater, being an enemy, haa an Inte- 
rest in the ahip. Neeearity of imeqiii?ocal eridence to aoa- 
tain a nentral'a claim Ibr l ea Utu tion: (The Emit Merdt, 
A. C, Dec 6, 1854; 3 £. ft A. R. 87. See Na 1537.) 

1753. Claim for reatitotlon of a ahip aold by the maater, a 
natire of Baaaia, claiming aa a Daniah aaldeet Change of 
nationality not eatabliahed. Abaoiee of reaaonable proof aa 
to payment of price, ftc Ship and cargo condonned. 
Nature of OTidence eapedaUy dealred by the conrt, where a 
daim ibr reatitotion of a eaptared Teaael ia made: (2%e 
aogtatii, A. C, Dec. 39, 1864, Skipping OatetU.) 

1754. Prindplea which regulate the liability of a captured 
ahip to the captora for their ezpenaea, or of captors to the 
former for costs and damagea, when reatitution of ship and 
cargo are decreed. No wilful miaconduct on part of cap- 
tors, bat error ariidng from acta of hia own Government. 
Propriety of the Government indemnifying him where 
found liable. The same rule aa regarda eoata and damagea 
applies to privateers and Qneen'a sbipa. Nnmeroua cases 
etted and commented upon : (The 0$tsee, J. C. P. C, March 
89, 1855; 13 £. ft A. R. 170; aee also The Leueadt, A. C, 
AprU 30 and May 31, 1855; 3 E. ft A. R. 338. See No. 1751.) 

1755. Evidence on whidi a daim for reatltation ia to be 
determined. When further proof ia allowed, and to whom: 
{The Franciska^ J. C. P. C, Nov. 80, 1855, SJvipping^azetU.) 

1756. Further proof required in the case of a ship sold 
ftagroHk iettOt the bill of sale not having been produced, and 
the master^a evidence aa to the ownership being unsatisfao- 
foiye (The Maria, A. C, Dec. 12, 1855. See No. 1761 and 
1762 a) 

1757. Captor's evidence to prove the place of capture in a 
ease relative to breach of blockade not received, under the 
drcomstanoes of the case, to contradict the primary evi- 
dence, viz. the depositions and ship's papers, they being 
apparently consistent and satisfactory. General question 
as to receiving captor's evidence ftiUy discussed. Dr. Lush- 
ington considered that the court could not act on informa- 
tion not judicially brought before it Costs or damages not 
allowed, aa tbe capture waa not without justifiable cause. 
Practice of the court and dedsions by Lord Stowell in the 
(aaes of The Madbet, 6 Rob. 54; and The Ohertighert, lb.; 
and Der Friede, Feb. 14, 1803; also the case of The Romeo, 
6 Rob. 101, and the judgment of the J. C. P. C. in that of 
The OtUee, commented upon : (7^ AUne and Fannp, A. C, 
Jan. 30, 1856, W. Rep. 331; affirmed on appeal to J. G. 
P. a with coBta, July 9, 10 and 16, 1856, W. Rep. 807.) 

1757 a. Condemnation of the cargo of a ship which was 
engaged throngh the intervention of the shippers during the 
war between this country and Russia, in conveying Russian 
subjecto to a Russian port Principle laid down by Lord 
StoweU aa to claims for restitution in the case of The 
AUOania citod: (The GretOf A, C.* Hong Kong, Skipping 
Gatette, Feb. 6» 1856.) 

J758. Practice of Prize Court with respect to claimB and 



aato 



eharaetwoT 
and f%t 



•Bdaato deereelng ftother prooC 
for reatttntian by one to vtam the 
■ttadiea: {I%e Am^ Dn^emigttm 

A- CL. g\J>. 6^ 1856^ a mtf fty emttUt,} 

1759. Inr«|eetingadaimibrreatitntion,ora _ 

tnrad dnftif tin laat Bossian war, flnthor proof , 

where than had been a reslatanoe of search, apoliation of 
poporii and prefaiieation on the part of the mate, andther* 
waa mneh anqdclott againat Oie datmant a^Hng under a 
neatral flag: Beatltotlon of a eaptored veaad oannot be 
deeraed if an enemy haa any intereat In her; national dia- 
raeterof an hadhridnal how aacertalned: (lUe iWtotf, J. a 
P. C alllmunc Judgment of A. C, Feb. 7 and II, 1856, 
W. Bepi 319.) 

ITW. Bight of neotral to require, If poasible, an examina- 
tion of the master and aome of tim crew of the captured 
ahip: il%e Pmagkia Skomba^ A. C, Deo. 6, 1856, Sk^pimg 
€kuette.} 

1761. Bole of the Priae Court **ennoolated by Lord 
Stowell and oonflrmed by nndeviatlng praetioe," t** ^* the 
dalmant for reatitution of a captured ahip mnat prove that 
it ia hia property. Satisfoctory evidence aa to ownerahip 
alao looked ftar firam the maater by the court: (The Maria, 
A. C, FebL 37, 1857, W. Rep. 438. See Na 1763 a.) 

1768. An abaolttto aale of a ahip by an enemy to a neutral, 
having been made bonaftde before war, part of the pnrchaae- 
money paid and the balance to be paid out of aubaeqnent 
earnings of freight, the ship was captured. Beatttatlon 
(vdered, but without coats and damages, because of ftirther 
proof having been gone into, and because of the special eir^ 
cnmatancea of the caae. Cases dted and commented on by 
the court: The Warre, 8 Price, 869 ; St^hetuon v. Dowwn, 

3 Beav. 343; Langton v. fforton, i Hare, 549; Leslie v. 
GtUhrie, 1 Blng. N. B. 697 ; 2^ Ttbago, 5 Bob. 818 ; The 
Marianna, 6 Bob. 84 ; lU Beitdsborg, 4 Bob. 181, and aeve- 
ral American dedsiona: {The Ariel, J. Q, P. C., Feb. 19 and 
March 21. 1857, reversing a judgment of the Admiralty 
Court, W. Bep. 487.) 

1768 a. Beatitution decreed of a veasel aelaed aa enemy'a 
property* but which had beoome neutral before war waa 
declared: (2^ Maria, J. C. P. C, June 89 and 30, and July 

4 and 14, 1857, W. Bep. 835, reveralng judgment of the 
Admiralty Court See No. 1761.) 

1763. Bule of Prize Court as to purchase of ships or goods 
by a neutral from dther belligerent Restitution decreed 
without ooata of a vessel taken possession of by a neutral 
purchaser during her voyage and registered aa a neutral 
ahip: (The BaUioa; Soremen v. The Queen, J. C. P. a, Feb. 
8. 1858, Shaping Oaeette; 11 Moo. P. C. 119.) 

RESTRAINT OF PRINCEa 

1763 a. Underwritera held liable for loaa on goods by a 
Spanish ship detained at Corunna by the Spanish Govern- 
ment, which had laid an embargo on all vessels in certain 
ports, on account of a temporary need for transports. The 
seizure not treated aa a lawful act under the mnnidpal law 
of Spain, against a Spanish subject The rule of law that 
the assured cannot recover for loss oocaaioned by the acta 
of hia own Gowmment when at war with the country of the 
insurers, not applicable to the present caae. Diatinction 
between embargo in time of peace and war. Oonwap ▼. 
Orag, 10 Eaat, commented upon : (77ke JoveUanos ; Aubert, 
Ac V. Qrag, Ex. Ch., Nov. 1862, 7 L. T. Rep. N. a 469, 
affirming judgment of Court of Q. B., Shipping Oaeette, 
Nov. 12.) 

RETAIL GOODa 

1764. Goods having no wholesale market value, reference 
had to first cost and fk'dght to ascertain arrived value : (The 
Citg of Philadelphia; Baxin v. Riehardeon, Ac, Circuit 
Court, PbUaddphia, Skipping Oaeette, June 23, 1857.) 
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RsTUBir OF Pbxmiuk— Sailuo. 



RETURN OF PREMIUM. 
176-S. In nuuriae lanuraiice, if the premiam hubeen paid 
under a frandnlent lepreientation, no retnm can be re- 
ooTerad: {Dictum of Enklne, J., in Ntkl ▼. SmUh, LiTer- 
pool ABdmi, April 9, 1840, Shipping GateUe.) 

1766 a. A diip oot of time waa inanred al 50 gnineaa per 
cent. Newa of her mMj hating been aftenrarda recelTed, 
ihrther inanranoea to an amonnt bejond the value were then 
effeeted, at a leM rate of premiam. Heidi that a retain for 
orer inaaranee conld be claimed only on the poUdea of In- 
aoranoe hut mentioned : (Fiak r. Maatermtmt 8 M. 4e W. 
165; Harri8on*a Dlgeated Index, year 1841.) 

1766. Right of the aiaared to a reton of premiam where 
there was a mfsrepreMntation without fraa d : (7%« Samtiel 
Hick$; And&non t. ThomUmt C. E.t Dec. 16» 1862, and Jan. 
26, 1853, SMpping OaxOte,) 

REVENUE CUTTERa 

1767. Right of commanders and crews of rerenne eatters 
to claim reward on acooant of peril enooantered in render- 
ing salvage sdrricea. Sundry dedstons on the snbject cited : 
{The Vuper, A. C Dablin, May 3, Shipping Ckuttte, May 15, 
1841.) 

RIGHTS OF LORDS OF MANORa 
(iSM '* Droits of Admiralty.**) 

RIGHT OF SEARCH. 
1768^ Right of search in time of peace. The law reUttve 
thereto ezpoanded by Lord Lyndharst before the H. of L., 
Joly 36, 1858: (Sapping OazetU.) 

RISE ON SHIP. 
{See ** Inaaranee.^*) 

ROPES. 

1769. Llabllity'of shipowner for conseqnent damage when 
a rope breaks in swinging a diip hi dock, it not being 
caused by accident; (7^ Kc^kmd; Bainer t. Stevem, 
Whitechapel C. C, Nov. 6, 1854, Shipping Gazette,) 

RULES OF SEA. 
OSke "Collision.") 

RUNNING DATS. 
1769 a. Whether the expression ** days ** or " rnnning 
days " in a charter-party means working days or consecutiTe 
days: (Brown r. Johnton^ 1 Car. ft M. 440; 10 M. A W. 
881 ; Harrison's Digested Index, 1848.) 

RUNNING DOWN AMD RUNNING DOWN CLAUSE. 
(Sse** Beacon,** "Collision.**) 

1769 b. RelatiTC to limitation of liability by Act of Par^ 
liament, not extending to foreign ships in collision with 
British ships on the high seas. Cases commented upon :— 
Cope ▼. Doherty^ 4 Kay 8c John.'; Iron Screw Compang ▼. 
Sehuurmann^ 1 John. & Hem. ; The If^iawne, before Lord 
Stowell; The Girolaimo\ The Carl Johann (an unreported 
case): (The WHd Banger, A. C, Dec. 2, 1863, Shipping 
Gazette, Dec. 8, 7 L. T. Rep. N. & 735.) 

SAILING. 

1770. A special warranty in a charter-party for a vessel 
to sail on a certain day, held to be a ** condition prece- 
dent," both partlea being aware that the success of the 
adventure depended upon the commencement of the voyage 
at a given time. Case cited : Riickie v. Andenon, 10 East : 
(Gldholm V. Hayt, C. P., Jan. 30, 1841, 8hq>ping Gazette; 
2 M. A Gr. 257; Madachlan on the Law of Merchant 
Shipping, 324.) 

1771. Construction of one of the rules of an insurance 
association stipulating that no ahip should sail from the 
east coaat of England to any port in the Baltic beyond 
Copenhagen between certain dates : (College v. Sarty, C. E., 
Jan. 22, 1851, 6 Ex. 305 ; 30 L. J. 146, Ex. ; Arnould, 634.) 






1778. Construction of the term "sailing** in a policy of 
inauranoe ; qoestion as to representation. The sailing of a 
ship insured " Afom London *' la "a sailing from the doeki^ 
firom the place whore ahe waa, where ahe firat broke ground 
and oommenoed the voyage :" (Dictum of the Lord Chief 
Baron in answer to a juror in the oaae of The Samuel Eieki] 
Andetton v. Thornton, (X E., Dec. 16, 1852, Sh^n»^'fi<uetU.) 

177aw It being attpulated in a charter-party that tni^ 
waa t6 be paid on the "final '* aailing of the ship from Csr- 
difl; her port of loading— where there is a canal hi wfaicb 
ships an towed by steamers, and by local regulations aalli 
not permitted to be hoiated-^ waa held that the ship Uiag 
totally wraekad in that canal, coold not be considered m 
having sailed within the meaning of the charter-party, si 
the term "final sailing " appeared to imply ** being out of 
the Itmita of that artificial port, and at sea ready to proceed 
upon her voyage.** Aa the ship waa ready for aea, an ordi* 
nary warranty to sail by a given time might probably bare 
hem held to have been complied with. Obserrations by 
Paxks^ B. on the latter point, sundry cases cited in arga- 
ment, by Tomllnson and Watson for plaintiff, Bramwell aod 
J. Wilde for defendant: (Roekmtt v. Harrieon, C. E., Jsn. 
81, 1854, 3 C. L R. 995; 9 Ex. 444.) 

1774. Hddl, that a danse in a charter-party, ahip to iMve 
Amsterdam not later than all March, waa a warranty, ia& 
that it waa complied with by the ship leaving the harboni 
of Amsterdam in March, although she had afterwsrdsto 
eroes an arm of the sea into a canal aixty miles long, and to 
complete her crew according to custom, at Nieawe Diep, 
and did not aail from thence t ill April. Case dted by the 
court : lioir v. The Royal Exchange Aeturanee Compaq, S 
M. AS. 461 ; 6 Taunt 241 : (Van Baggtn v. Bainei, C E, 
Febk 4, 1854 ; 2 C. L R. 548.) 

1775. Verdict against shipowner for detariontion of bacon 
thzoogfa undue delay in sailing. Opinion ot Jory as to a re- 
cognised custom at Waterfoid for general ships to wait oa 
the berth untU they got ftiU Arefght: (O'lraOorcm v. 
IFIboiH a P., DubUn, Skipping (%MMe, Dee. 32, 1854.) 

1776. A ship insured "at and flrom NewToik to Qusta; 
during her stay there, and thence to the United Kingdom 
warranted to sail firom Quebec on or before Nov. 1st," w 
lost after the 1st Nov. on her passage firom New York to 
Quebec. Held, that the nnderwritera were liable for the 
losa The warranty should be construed thus, " warranted 
to sail from Quebec on or before 1st Nov., if the ship arrivei 
on or before that date.'* Argument by Wlllea, for theplain- 
tiff; Bramwell tor defendant: caaea cited by the Utter: 
itermoii V. Woodridge, 2 Doug. 781 ; Sore t. Whilmoretl 
Gowp. 784: (Bainee v. Holland, C £., Feb. 9, 1845; 3 C.L IL 
598; 10 Ex. Rep. 802 ; 24 L. J. 204, Ex. ; Arnould, 65U 

1777. A ship being loaded with coala left the harbonr of 
Sunderland and crossed the bar to anchor in the roads and 
lie there till the necessary preparations for the voyage were 
completed, and the bills of lading aigned. This is not s 
sailing within the meaning of a charter-party, so as to 
charge the merchant with an advance of fireight, payable on 
the ship sailing upon her voyage. BoekaOe v. Sarriton^9 
Ex. 441 ; and 2 a L. R. 995 (No. 1773 hereof), cited by the 
court as a case strongly in point ; also Bidsdale y.Newnham, 
8 M. A S. 456: (The Mary Graham; Thompson v. GiUespit, 
Q. B., June 1, 1855; 3 C. L. R. 1368; 5 £. A B. 20; 34 
L. J. 340, Q. B. ; Madachlan on the Law of Merchant 
Shipphig, 32$.) 

1778. Where a vessel had crossed the bar at Sunderland, 
but afterwards stood off and on waiting for the master, who 
had gone on shore " to get the ship's papera completed, and I 
aign the bills of lading :'* held, that tiie ship conld not be 
considwed to have "sailed," in a question relative to the 
charterer's liability for an advance of freight to be made on 
the sailing of the ship. Compared with the caae of GiUetpie 
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T. TTiompton^ Ko. 1777 hereof: (JSTudioo, Se. v. BiUon^ dbc, 
<l B.,May 27, 18»6i Harriaoa's Digest, 196; 6 £L d; BL 
£65; S Jar. N. 8. 784; 26 L. J. 27, Q. B.) 

1779. A diarter-party requiring the ship to be dispatched 
irithin twenty-one days from arrlral at Sydney, within that 
Ume, bat before she was ftiUy manned, she was moved ont 
from moorings ; the crew afterwards mntinted, and com- 
pelled the captain to retam with her : held, that the war- 
ranty was not complied with so as to entitle the plaintiff to 
loe for freight: (JSharpe ▼. Giltbt, C. £., Feb. 9, 1857, £ff»ip- 
ping OatetU ; 1 H. Jk K. 801 ; Maclachlan on the Law of 
Merchant Shipping, 325.) 

178a Charterer held liable in damages to shipowner for 
loss by nonftalfilment of charter-party, becaose of delay in 
Balling of ship. Her bnUding and coppering not completed 
What is reasonable time? Rale as to liqaidated damages. 
Smdry caaea dted: {The Sextus; Duneeh t. (7or/«<(, J. G. 
P. C, July 14, 1858, Shqtpinff GatetU, 12 Moa P. C. 199; 
ItfaclachUn on the Law of Merchant Shipping, 322.) 

SAILS. 

1781. A aailmaker baring in his possession the sails of a 
Teasel to repair, has a lien npon the sails for the costs of re- 
pairing them, bat he may not detain them when the ship is 
arrested under warrant of the eoart The coort can protect 
h\a Jost rights and yirtnally enforce sach lien : (The Bar- 
monie, A. a, Feb. 9, 1841; 1 W. Bob. 178; Pritchard's 

Digest, 327.) 

SALE. 

{See also "Bottomry ** (as to priority of payment for goods 
sold to pay expenses), 305, "Cargo," '* Ship.**) 

1781 a. Sale of goods to arilve by a^ip. Qaestion, whe- 
ther under the terms of the contract there was a warranty 
that the goods should arrive: (Johnson v. Maedonaldi 12 
L. J., N. S., 99 ; Harrison*8 Digested Index, year 1843.) 

1781 b. Neither ahip nor cargo can, by the general mari- 
time law, be sold by the master, so as to give a valid title 
to the purchaser, withoat absolnte necessity. Comment of 
Cockbam, C. J. on the observations of Bayley, J., in Free- 
men T. Eeui India Company, 5 B. & Aid. 61 7. Case relative 
to foreign law. Disagreement with decision In case of EUxa 
Oomiah, 1 EL & Ad. Rep. 36 : {CammeU, Sc v. Sewettj £. a. 
Sept 8, 1860; 2 L. T. Rep. N. S. 803 ; No. 1407 hereof.) See 
also Dr. Lnshlngton^s Jndgment in the case of the Bonita, 
A C, Ifareh 2, 1861 ; 1 Mar. Law Cases, 145— duty of master 
to wait commanication with owner before selling ship, and 
of parchaser to ascertain that he has done so; difference of 
opinion as to what law should regulate question as to sale 
of British ship abroad, with reference to Maclachlan on the 
Law of Merchant Shipping, 155 to 163. 

SALT. 

1782. Demarrage allowed for delay in shipping salt at 
Liverpool. Reaaonable time allowed where lay days not 
spedfled : {Orowr. Palk, dke., Q. B., Dec. 17, 1846, Shipping 
Gazette ; and 8 Q- B. 467 ; Maclachlan on the Law of Mer- 
chant Shipping, 445 ) 

1783. Evidence of usual time occupied in loading a ship 

of 3.^0 tons with salt, at Liverpool; demarrage allowed 

to shipowner for extra days over that time : {17u Elba ; 

Boyd ▼. Teoieard, Liverpool C. C, Nov. 5, 1866, Shipping 

OazeUe,) 

SALVAGE. 

COMTKMTS. 

L What la Salvage, 1784 to 1799. 
II. Amount to be awarded, 1800 to 1821. 
IlL Miscellaneous Cases, 1822 to 1833. 
Acts of Parliament, 1823, 1827, 
1898, 1947, 1959. 
IV. Agents' Services, 1834 to 1836. 
V. Agreements, 1837 to 1860 a, 1981. 
VL Allotment, 1861 to 1869. 
Amoant payable, 180 1! 



1868 a, 1896 



vm. 



IX. 
X. 

XI. 
XII. 



XIIL 



Analogous Cases cited, 1834. 

Anchors and Chains, 1801 c, 1802, 1824, 1827, 

1831 
VIL Appeals, 1797, 1801 o, 1802, 1816, 1820, 1869 a, 

1898. 1940, 1941, 1962, 1964. 
Appraisement, 1958, 1999. 
Arbitration (case of appeal), 1964. 
Ashore, 1798. 

Assessors, 1940. See "Trinity Mastera" 
Assistance specially engaged, 1787 a. 
Bail, 1962. 

Brokers. See ** Insurance Brokers.** 
Cargo not before the Covat^ 1821, 1991, 1985, 

1994. 
Chart (assistance rendered by use oO» 1791. 
Charterer, 1828, 1832. 

Claim of Salvors Increased by Court, 1804, 1815. 
Coast Goard and Naval Officers, 1870 to 1872. 
Collision, 1960. 

Commensurate Reward, 1809, 1818. 
Consequential Loss and Damage, 1872 a, 1 955. 
Co-salvors, 1873, 1874. 
Costs, 1953, 1954, 1959, 1966, 1966, &C. 
Crew, 1875 to 1876 a, and 1823. 
Damages, 1877, 1877 a. 
Delay in bringing Suit <St^ 1712, and sect. xzv. 

1943 a. 
DereUct, 1878 t^ 1884, and 1801 a, 1813, 1820. 
Distress (Vessel in), 1796. 
Discharging Cargo, 1798. 
Encouragement to Salvors generally, 1789, 1807, 

1814, 1817. 1818. 
XIV. Evidence, 1885 to 1886 a. 

Exorbitant Claims for Salvage, 1804 a. 

False Representation by Salvors as to Ship being in 

danger, 1833 
Fire (Ship supposed to be on), 1810. 
XV. Fishing Vessels, 1887, 1888, 1909 (as to mutual 

aaslsfcance). 
Foreign Vessels, 1822. 

Freight, 1808, 1944, 1951, 1991, 2000 and 2539. 
Gratuitoaa Assistance. See ** Mutual Assistance, ** 

sect. xz. 
XVI. Ignorant Masters or Salvors, 1889, 1890. 

Ingredients of Salvage, 1784, 1788, 1790, 1795, 

1800, 1803. 
Insurance Brokers, 1830. 
Intermediate Port See " Value,** 2000. * 
Joint Salvors, 1956. See " Co-Salvors." ' 
Jurisdiction of Admiralty Court, Justices, Ac, 

1891 to 1898, and 1792, 1834, 1864. 
Labour (Ordinary), 1789. See also " Pumping." 
Lien, 1899 to 1902, and see 1348 a. 
Life, 1903 to 1906 a. 
Loss by not paying, 1806. 
Messengers for Assistance, 1832 a. 
Miscellaneous Cases, 1791, 1939 to 1965. 
Moiety of Value Saved, 1801 a, 1806, 1820. 
Monition to bring in Freight, 1960. 
XX. Mutual Assistance, 1907 to 1911, and 1828. 

Naval OfflcersL iSes "Coast Guard." Sect via, 

1911 b. 
Opinions of Nautical Men, 1949. 
XXL Owner claiming Salvage, 1911 a and 1828. 
Pilot, 1793, 1826. 
Pilotage. See "Towage.** 
Practice of Admiralty Court, 1868, 1868 a. 
Primage, 1997, 1998. 
Probable Danger, 1790. 1791, 1961, 1984. 
Proportion of Value, 1813, 1820. See " Moiety." 
Protest, 1948. 

Pamping, 1786, 1799, and see 1789. 
XXIL Queen's Ships, 1911 b. 

Baft of Timber broken adrift, 1797. 



xvn. 



XVIIL 
XIX. 



rsHMUia- 



1X8 



DIGEST OF MABmHB LAW CASES. 



Salvaob. 



XXin. SfllTon (Doty «id Gondnet oO» 1912 to 1936, aod 
18», liiaa. 
Sairon going oat to render Aerietanee to waj 

Siipe thej mmj meet with, 1829. 
Serrioee rendered to Ship or Cargo leperatel j, 

1792. 
Signal for Aaiistanee or for Pilot, 1793, 1826. 
XXIV. Steameni, 1937, 1938, and 1801, 1812, 1817, 1819. 
Sunken Veaael, 1796, 1801 b, 1894. 
XXV. Saitu PTMtiee oC Admiralty Court, *&, 1939 to 

1965. 
XXVL Tender, 1965 to 1977. See ** Agreement,** 1848, 

**Tbeft,** 1933. 
XXVII. Towage and Pilotage, 1978. 

Transhipment, 1786. 
XXVIII. Trinity Maiten, 1990 a, and 1945, 1963. See 1949. 
Unreported Cases, 1834. 
UnaaoeeaaAil Serrloes, 1787, 1787 a. 
Use of Boeti, Ac. 1795l 
XXIX Valne, 1991 to 2000, and 1786, 1792, 1801 a, 
1803. 1844 a (aa to Agreement), 1944, 1951, 1958, 
Wages, 1991 a, 1992. 
Warehoosing and Watching, 1792. 
Whale Fbhing Vessels, 1907, 1908. 
Whole Properly giren to Salrors in certain cases, 

1811. 
Wreck and Salrage Act, 1827. 

(See "Total Losl^'* 22&) 

L What u Saltaos. 

1784. The main ingredients of salrage are :— 1. The risk 
incurred by salrorsL 2. The danger from which the pro- 
perty is rescued. And 3. The Talae of property sared: 
(37ke lYaoeUer, before Sir John Nichol, A. C, April 25, 1837; 
3 Hagg. 371 ; Pritchard*s Digest, 375 ; The Aurora, A. C, 
Karch 4, 1842, Skipping OatetU; The Caroline, A. C, 
June 7, 1843, JSffiipping OaieUe; The Duke of Manchater, 
A. C, June 10, 1846, 2 W. Bob. ; 10 Jar. ; 4 Notes of Cases. 
See No. 180a) 

1785. Pamphig a Tessel, when in distress and making 
much water, is a salrage service : {The Perteveranee, A. C, 
March 5, 1841, Shipping GauUe, See No. 1799.) 

1786. Courting cargo from a stranded ship to place of 
desttnation by means of steamers, it being needfal to dis- 
charge it and remore it to a place of safety, is not to be 
considered merely as a transhipment to folfll the owner's 
dnty of forwarding the goods to earn freight, over which the 
Admiralty Conrt would hare no Jurisdiction, but is a sal- 
vage senrice so far as concerns the persons rendering such 
service, the ship and cargo being in probable danger ; and 
in proportion to the value of the goods, freight included in 
that value for salvage must pay for any sum awarded. A 
ship bound from Singapore to London with about 10,000 
chests of tea, 38 tons of tin and some sapan wood, got ashore 
on rocks about a mile and a-half off Margate. Several 
steamers and sailing vessels were engaged to take the cargo 
of tea on board and convey it to the East India Docks. The 
net arrived value of the tea in its damaged state, after de- 
duction of freight and charges, was 25,000JL, and the freight 
of it 44602., and the court awarded 15002. as salvage, to be 
borne by the cargo and freigbt in proportion to these values. 
The tin was left on board as ballast, and the vessel was sub- 
sequently got off the rocks and towed to London under an 
agreement for salvage. With regard to the tin left on 
board. Dr. Lushington held that it must be considered as 
having been included in the agree aaent for getting the ship 
brought off and taken to London, and he refused to award 
any further salvage on the tin or the freigbt of it : (77^ 
Wettmiruter, A. C, May 4, 1841 ; 1 W. Bob. 235 ; Fritcbard's 
Digest, 371, 384, 395; Shoe's Tenterden, 495.) 



1787. Salvors, if wholly nnsucoessftil in saving property, 
let thetr services be ever so meritorious, or the peril en - 



any reward: {Tke Zepkgrm, A. C, Feb. 17, 1842 ; 1 W. Sob. 
330; Pritchard's Digest, 363 ; The Duke of Clarence, A. C, 
March 4, 1842, 1 W. Robi; Tke India, A. C, AprU 30, IMS, 
1 W. Bob. 406; Pritchard*B Digest 367; The Ranger, A. C, 
Feb. 4, 1845, iSft^pcng OautU.) This held where the aer. 
vices prove unsnocessftil through the error of a steam-tag 
employed by the salvon : (2^ Allot, A. C, Nov. 26, 1861, 
5 L. T. Bep. N. S. 434 ; afflrmed on this point by J. C P.C, 
July 5, 1862, 6 L. T. Bep. N. & 737.) 

In the last-mentioned ease the subject ftally disauMd 
with reference to salvors being entitled to reward where 
property is saved, though their services through error in 
Judgment Mc, had been only partially suceessfuL 

1787 a. The above rule of law ^;»p1ies to salvors Tolnn- 
ttering to go out and render assistance to ships in distress, 
and not suc c eeding in the attempt ; but if a ship in distresB 
engages the service of other ships the assistance most be 
paid for: {The exchange, A. C, June 21, I860, Shippi»g 
Oautte.) 

1788. Salvors are bound to prove that the vessel was in 
danger, which is the very foundation of their claim to ni- 
Tsge: {The WUhanUne, A. C, March 2, ISii, Sk^puf 
Qazttte. See Noa 1790, 1791, 1795.) 

1789. Ordinary labour, *' which maybe performed by iny 
person wholly destitnte of nautical skill possessed only ol 
strength of arm and vigour of limb,** la entitled to moeh 
less reward than aasistanee rendered by persons baving 
nautical skill, and salvage rewards to the latter oagbt to be 
liberal for the encouragement of salvors ingeoeral: {Tkt 
nuke of Clarence, A. C, March 4, 1842, 1 W. Rob. 346 ; 
Pritchard's Digest, 375.) 

1790. In estimating a salvage reward for assistance to t 
vessel ashore, the ordinary probability of bad weather 
coming on whUe she remains agroond oagbt to be taken 
into account: {The Denia, A. C, May 10, 1842, Shipping 
Oazette, See Nos. 1788, 1791, and 1795, and Digest of 
Salvage Awards, Noa 300. 308, 3 11, 333 and 458.) 

1791. Assistance derived from a chart is not a ground ior 
salrage reward, it being a mere exchange of kiodaes* 
between partiea If a vessel is in probable peril, altboogb 
she afterwards ea^pes without damage, that constibita 
the assistance rendered a salvsge service. Practice of the 
court where a master forbids.salvors to render assistance, 
and yet, while he has the power to prevent them from ioter- 
fering with his vessel, allows them to do so : {The Wat- 
mUuter, A. C, Nov. 4 and 5, 1845, Shipping Gautte. See 
No. 1825.) 

1792. Warehonring of a cargo and watching it after it 
has been landed, or watching a wreck after the salvage 
service is completed, are not salvage services, and sucb ex- 
penses cannot be recovered in the Admiralty Court It has 
incidental jurisdiction in seeing that no improper dedoc* 
tions in respect of such charges are made from the valne of 
the cargo in asaessing salvage. Observations as to cases 
where services are rendered te the ship and not to tiie 
cargo, or tHee verta in case of shipwrek : {The NoHxiUtn, 
A. C, Dec 13, 1845, Shipping Gazette.) 

1793. How the Question whether a signal hoisted was for 
assistance or for a pilot is to be determined. A pilot is 
bound to take charge of a ship damaged or in distress 
(unless it be at the risk of his life), but not for mere pilotage 
reward: {The Doeeeitei, A. C, July 18, 1846, 10 Jurist, 866; 
Pritchard's Digest, 363.) 

1794. A service rendered in landing seamen from a 
vessel short of hands and those on board incompetent, held 
to be a salvage service : {The Charhtte Wplie, A. C, Nor. 11. 
1846, 5 Notes of Cases.) 
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1795. It is a general principle that services to a vessel in 
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may give the character of salvage to assistance rendered. 

(See No. 1790.) Those who merely ftimish boats or other 
^ articles of use for salvage purposes, are entitled to be paid 
'only for their use, and not as salvors: {The Charlotte^ 

A. C, June 21, 1848, Shipping Gazette.) 

1796. A service performed in recovering a sunken ship is 
a salvage service, though the property was sold or abandoned 
by the owners : iThe Catherine, A. C, June 23, 1848, Shipping 
Gazette.) 

1797. In an appeal from the magistrates at Hartlepool, 
who had awarded 5JL to some fishermen for bringing a raft 
of timber to the pier after it had broken adrift from a 
steamer which was towing it into that harbour. Dr. Lubh- 
ington held that it must *' be considered salvage service." 
He awarded IbL: (A Rctfl of Timber, A. C, April 21, 1849, 
Shipping Gazette.) 

179& A vessel lying on rocks, whether she has sustained 
damage or not, is one to which a salvage service may be 
rendered. Other services of a different character, such as 
unloading cargo at low water, are sometimes considered 
along with a salvage claim. But the Admiralty Court has 
jurisdiction only in cases of salvage : {The WiUiam Ltuh- 
ington, A. C, Jan. 29, 1850, Shipping Gazette.) 

1799. Whether pumping a vessel can be called a salvage 

service: {The Liberty, A. C, April 19, 1850, Shipping 

Gazette. See No. 1785.) 
I 

IL Gasis as to Amount or Saltaos to be Awabdbd. 

1800. Primary principles to be considered in salvage 
cases: The London Merchant, A, C, May 31, 1837; 3 Hagg. 
394; Pritchard's Digest, 376.) See No. 1784.) 

1801. Salvage awarded for assistance to steam-vessels with 
passengers should exceed the proportion of value given in 
ordinary cases : {The Ardincaple, 3 Hag. 151 ; Harrison*s 
Digested Index, year 1839.) 

1801 a. A moiety of value awarded in case of a derelict. 
Question as to rights of principal salvors : {The Effort, 3 
Hag. 165; Madachlan on tht^Law of Merchant Shipping, 
629; The Eugene, 3 Hagg. 156; Harrison's Digested Index, 
year 1839.) 

1801 b. About two-thirds of value awarded for salvage 
of sunken ship and cargo : (H.M.S. Thetis, 3 Hag. 43 ; Har- 
rison's Digested Index, year 1839.) 

1801 c Appeal from award by Commissioners of Chique 
Ports. Award for taking off an anchor and chain firom 
Deal to a ship, reduced by the court from 952. to 652. : {The 
David Luekie, A. C, Nov. 19, 1840; 9 Monthly Law Mag., 
Notes of Cases, 212 ; Pritchard's Digest, 387.) 

1802. Appeal from award by Commissioners of Cinque 
Forts. Award to boatmen taking anchors and chains to a 
vessel off Hythe, reduced from 2002. to 1202: {The Lord 
Ooderich, A. C, Feb. 22, 1841; 10 Monthly Law Mag., 
Notesof Cases, 217; Pritchard's Digest, 388.) 

1803. Observations as to giving a fit and proper salvage 
reward, not merely a certain proportion of value. The cir- 
cumstance of imminent danger operates very powerfully on 
the amount of salvage reward given: {TheAUen, A. C, Feb. 
S2, 1841, Shipping Gazette.) 

1804. In a case where Dr. Luahington refused to be in- 
fluenced by the decision of arbitrators in regard to another 
ship, he said that Lord Stowell, in a ease where the salvors 
themselves had claimed too little, held they were not re- 
stricted to their own demand: {The Denia, A. a, May 10, 
1843, Shipping Gazette. See No. 1815.) 

1804a Exorbitant demands greatly reprobated: {The 
Nimrod, A, C, May 14, 1850, 14 Jur. 942.) 

1 805. Salvors may be e^tled to a reward pro tanto for 
performing part of a salvage service which others complete. 



See report of case as to several amounts given : {Jlu Samuel, 
A. C, AprU 17, 1851, 15 Jur. 407.) 

1806. A rule said to prevail of giving no more than one- 
half the value of the property saved : {The HAe; Bozetto v. 
Gumey, C. P., May 30, 1851 ; 1 1 C. B.) 

1807. In order to encourage salvors generally, a greater 
reward is given where tlie value of property saved is large, 
because in many cases where it is small an adequate re- 
ward cannot be given : {The Caspian, AC, June 30, 1858; 
The Persia, A. C, Nov. 11, 1853, Shipping Gazette, Feb. 11, 
1853; see 1 ^. & A. R. 166, and Nos. 1814 and 1818.) 

1808. In awarding 25002. salvage for assistance rendered to 
a vessel near the Island of Gaspar, Dr. Lushington took the 
value of ship and cargo together at 37,6112., and said, "if 
any freight shall be brought in and become amenable to 
salvage," it shall pay the same proportion as 37,6112. bears 
to 25002L : {The Sir Henry Pottinger, A. C, May 18, 1854, 
iihipping Gazette.) 

1809. The material point considered by the Admiralty 
Court in every salvage case is to give a reward commen- 
surate to the service: {The Minerva, A.C., May 27, 1854, 
Shipping Gazette.) 

1810. Reward to a steam-tug towing a ship on fire into 
port, and then bringing a fire-engine to her : (7^ Anne 
Logan, A. C, July 11, 1854, Shipping Gazette.) 

181 1. Cases have occurred where the whole property saved 

was given to the salvors, the value being small, and the 

peril great: {The Rob- Boy, Calcutta, Vice A.C., Shipping 
Gazette, Feb. 27, 1855.) 

1812. Reason why salvage to steamers la given in a larger 
proportion than to other vessels: (3%< Leda, A. C, June 20, 
1855, Shipping Gazette, See No. 1819.) 

1813. The court does not award a fixed proportion in or- 
dinary salvage claims, or cases of derelict, but is governed 
by the circumstances of each case, according to what is fit 
and proper : (2^ Denmark, A. C, Feb. 20, 1856, Shipping 
Gazette.) 

1814. When property of great value is saved such an 
amount should be awarded as will not only compensate the 
salvors for the particular service, but encourage salvage 
services generally in cases where the property is of little 
value : {Hie Highlander, before Chief Justice Jervis, Nor- 
folk Circuit, Norwich, April 1, 1856, Shipping Gazette. See 
Nos. 1817.) 

1815. The court is not influenced in any way by the 
amount of claim made by the salvors. Lord Stowell once 
gave a larger amount than that at which the action was en- 
tered : {The Firefly v. The Miaza, A. C, May 14, 1856, Ship- 
ping Gazette. See No. 1804.) 

1816. Where the Judicial Committee of Privy Council 
think salvors deserving of a greater reward than has been 
given by the Admiralty Court, their Lordships will not in- 
terfere with the Judgment appealed from, unless the dif- 
fisrencebe very considerable: {The Clarisze, J. C, P. C, July 
4,1856; ISwabey.) 

1817. Where the value of the property to which assistance 
has been rendered is considerable, the court, in accordance 
with the view expressed by Lord Stowell, gives a liberal 
reward for the purpose of generally encouraging salvors; 
more especially in the case of steamers rendering assist- 
ance: {The Secret v. The Juniata, A.C.. Nov. 21, 1856, 
Shipping Gazette; The Linga, AC, Mltohell's Maritime 
Register, Jan. 25^ 1862. See Nos. 1807, 1814 and 1818.) 

1818. Reasons for giving a larger reward where the value 
of the property salved is considerable : {The Earl o/Eglinton, 
A. C, Dec. 6, 1856, Shipping Gazette. See Noa 1807, 1814 
and 1817.) 

1819. Larger rewards comparatively are given to steamers 
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ttaAD to other TOitela rendoring nlvace usistuiee: (The 
Emprtu Eugtnit r. The AJtfm^ A. C^ Jan. SS, 1857, iSAtp- 
pkng aautU. See Na 181S.) 

1810. ObeenrattoM by Dr. Luhlngton as to a moiety of 
the Talae of the property being, except in tome rery diflB- 
colt caioe, the ntmoet amoont awarded. Circnmstaoces 
which tnflaenee the view of the court as to the amonnt of 
salvage. Where an unnecessary number of salyors inter- 
fere the court does not look to the ezeeMlTe number in 
awarding salrage. Court's reluctance to disturb award of 
magistrates: (The AUandaUt A. C, Hay 8, 1898, Shipping 
GautU.) * 

1821. The court cannot giro so large an amount to salyors 
where the cargo is not before It: (The Louiia r. The John 
Bertram, A. C; June 13, 1858, Shipping Gazette.) 

ni. MnoKLLANMNn Gash. 

1822. British and ibrelgn Tessels are treated alike in 
salTage cases: (TTie Catherine Anna Helena, A.C., April 24, 
1839; The Marie, AC, April 16, 1841 ; L''Immaculato, AC, 
Feb. 25, 1842, Shipping OazeUe.) 

1823. Prior to 9 ft 10 Vict a 99, it was needfU for those 
who piUd salrage to get a release from all parties interested, 
as a payment made to the ofBoers of a vessel would not 
bind the rest of the crew : {7%e Sarah Jane, AC, May 13, 
1843, 2 W. Rob. ua Pritehard's Digest. 373.) 

1834. A steamer picking up anchors and chains slipped 
from, alter she had reeeived notice that the vessels to which 
they belonged would return to fish for them, held entitled 
to no salvage reward : (2^ WiUiam and Tlu Henry Taylor, 
North Shields Police-court, Shipping Oazettet March 21, 
1845.) 

1825. Where the court r^eeted claims for alleged salvage 
services, no costs were allowed, because the claimants had 
been permitted to remain on board. Effect of this upon the 
opinion of the Judge : (The Sitters, A C, May 7, 1850. See 
also l%e Borderer, A C. Nov. 4, 1847, Shipping Gazette; 
and No. 1791.) 

1826. Question as to nature of signal. Pilot entitled to 
salvage it he renders assistance to a ship in distress : (The 
Liberty, A Cm April 19, 1850, Shipping Gazette.) 

1827. Question, whether the Wreck and Salvage Act ap- 
plied to picking up buoyed anchors which had been parted 
or slipped ftx>m: (SMpp v. C9U/eers, dn., Lynn G. C, July 
31, 1850, Shipping Gazefte.) 

1828. Charterer owner pro hoc vice of vessel saved, held 
not entitled to salvage reward for services rendered, 
chiefly in saving his own cargo, by crews of two vessels 
belonginn to himself. Claims of master and crew. Right of 
owner of several ships to require mutual assistance of an 
ordinary kind to be rendered by their crewa Distinction 
as to salvage : (77^ Rapid and Mary v. 7^ Maria Jane, 
A. C. July 16 and Aug. 7, 1850, Shipping Gazette, 14 
Jur. 857.) 

1829. Where salvors have gone out in stormy weather to 
fall in with any ship requiring aid, not to render assistance 
to a particular ship, the circumstances of diflBcnlty and 
danger they may thus have preTionsly encountered are to 
be considered in assessing salvage for services rendered : 
(The Bonanza, A C, Aug. 8, 1850, Shipping Gazette.) 

1 830. Brokers who had insured, and were partly under- 
writers on a ship, held not entitled to claim salvage on 
account of their sending a steamer to assist the ship. 
Reward due to steamer decreed to be paid to them, in 
order to avoid circuitous proceedings : (77^ Pickunek, A. C, 
June 9, 1852, Shipping Gazette.) 

1831. If an anchor and chain are taken off to and put on 
board of a ship, and she is afterwards lost, the service must 
nevertheless be paid for: (The E. U., A. C, June 7, 1853, 
1 E. ft A. R. 263.) 



1832. Salvage awarded in a ease where the vessels ren- 
dering and reeelviag asslstanoo were both chartered bj the 
Turkish Government Relative rights and liabilities of, 
charterers, owners and erew: (The Bmpreu Eugenie r. Tk 
Alfm, A Cm Jan. 22, 1867, Skipping Gazette.) 

1882 a. ** Messengers may be salTors." The crew of a pilot 
ontter not being able themselves to render effective assistsoee 
and to save a derelict vessel, went in search of a steamer, 
which rendered the necessary service. Pilot cutter held 
entitled to salvage: (The Carrier Pigeon, Irish A C 1859, 
33 L. T. Rep. 79.) 

1833. Where it Is proved that sslvors got on board a ship 
on /else representation by them as to her situation being 
perilous, their daim should be rejected. The burden of 
proving such misconduct lies on those asserting it Practioe 
of the court where the evidence is insufficient Tender of 
251. sustained for persons being on l>oard to render airiit- 
anoe in case danger should arise: (Ifte Cfoebrtgnain, A. C, 
March 10, lSS8,JS^^fp^ Gazette.) 

IV. Aonrr's Siavxon. 

1834. The elalm of an agent for servlees, engaging neo 
to take a ship off the strand, held to come under the jaiB- 
diction of the Admiralty Court ; but his general state of te- 
counts for receiving proceeds of ship and cargo and p&Titg 
disbursements, must at the same time be reTiewed by the 
court Reference of accounts made to registrar and mer- 
chantsL Sundry oases cited ; Dr. Lushlngton also endea* 
vouring to call to mind certain cases in preceding ttnei 
when reports were not published: (The Puritnma Co*' 
cepcion, A C, July 28, 1849, 13 Jur. 967.) 

1835. Another instance of an agent's senrices superin- 
tending salvage of ship and cargo, and the state of his 
accounts being abjudicated before the Admiralty Court. 
His allowance for trouble reduced by tbe court : (The 
Purissima Coneepdon, A C, July 28, 1849, and March 25, 
1850, Shipping Gazette. See 13 Jur. 967.) 

1836. Value of agent's services in getting a vessel assisted 
off the Goodwin Sands: (The AnnetU GUbert; Bodgtif. 
Chapman, C. £., July 7, 1853, Shipping Gazette.) 

V. AOBXBiaCMTS. 

1837. Agreement to assist a vessel for a certain sua. 
Rudder afterwards damaged, and vessel placed in imminent 
periL A larger sum awarded for the assistance rendered: 
(The Steadfast, A C, Feb. 22, 1837, Sh^>ping Gazette. See 
Nos. 1841, 1847.) 

1838. No person can be bound, *' except by his own act w 
that of a duly authorised agent:" (The Lord OodariA, 
A. C , Feb. 22, 1841, 10 Sfonthly Law Mag., Notes of Cases, 
217; Pritchard's Digest, 397.) 

1839. The master of a ship may bind the owner, in 
salvage cases, by an agreement; but he cannot bind the 
crew without their express authority. The court most pro- 
tect the interest of sailors : (7%e Briton, A. C, Jane IS. 
1839, 1 W. Rob. 40; Pritchard's Digest, 371 ; T^SarahJoM, 
A. C, May 12 and 26, 1843, 2 W. Rob. 115; Pritebard'i 
Digest, 871. See No. 1843.) 

1840. Salvors are not bound to enter into agreement 
before rendering assistance, but may leave the amount to 
be settled subsequently : (77ke Good Hope, A. C, Jan. ^ 
1842, Shipping Gazette.) 

1841. An ordinary agreement to tow a vessel into port 
does not cover assistance rendered in consequence of so 
accident inevitably occurring after the towage service eoo> 
menced : (The Wittiam Brandt Junior, A. Cm July 15, I84S, 
Shipping Gazette. See Nos. 1837 and 1847.) 

1842. Case relative to salvage agreement ; (Z%e EfUMA, 
A. C, June 3, 1844 ; 8 Jur. 651 ;. Pritchard's Digest, 37i) 

1843. As a general rule, no one can be bound by so 
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agreement unless he enters into it personally, or through 
some agent authorised by him to make it, hat there are 
companies of salvors formed into clubs, of which certain in- 
dividuals are empowered to bind the rest: {The Charlotte, 
A. C, Jane 31, 1818, Shipping Oaeette ; The Oretund, A. G. 
of Ireland, Mitchell's Maritime Register, Oct. 18, 1862. See 
TTie Briton, I W. Rob. 40; The Sarah Jane, No. 1839 
hereof.) 

1844. Rule of Admiralty Court as to giving effect to 
agreements for salvage. Dr. Lushington says, that " I/)rd 
Stowell held, and very properly so, that unless an agree- 
ment was Just and equitable according to the particular 
circumstances of the ease, it was not binding upon the 
cOurt :" {The Alpha, A. C, May 8, 1849 ; The Krone, A. C, 
July 19, 1849, Shipping QaieUe.) 

1844 a. Agreement fixing value of cargo at a certain sum 
held binding, though it produced ultimately less than 
that amount: (7^ Barklay^ A.C., Aug. 8, 1850, Shipping 
Gazette.) 

1845. Where any material fact is concealed, or misrepre- 
sentation is made by the master of the ship, an agreement 
for salvage, made at sea, is void : (7^ Caledonia v. The 
Henry, A. C, Jan. 31, 1851, 15 Jur. 183.) 

184& The same principle maintained, but the Admiralty 
Court is always desirous to confirm agreements, if equi- 
table: {The Henry, A. C, Jan. 31, 1851, 15 Jur. 183; The 
Resultatet, A. C, March 24, 1853, Shipping Gazette.) 

1847. Salvage assistance rendered by a steamer while in 
the course of performing an agreement for ordinary towage 
entitles her to a greater reward than mere towage: {The 
Chancellor, A. C, AprU 4, 1853, Shipping Gazette. See Nos. 
1837, 1841, 1850.) 

1848. "A tender for salvage services made by one party 

and accepted by the other, constitutes an agreement" 

Liberal mode adopted by the Admiralty Court in construing 

agreements for salvage exemplified : {The Duchess of Kent, 

A. C, July 26, 1853, Shipping Gazette.) 

1S49. Agreement to tow a ship in a disabled state : {The 
KUby, A. C, Feb. 23, 1853; The Jan Hendrik, A. C, Dec. 7, 
1853; 1 £.& A R. 181.) 

[Note by the Compiler.— Th6 principle laid down in this 
ease by Dr. Lushington, as given in his own words in that 
of The Kingalock, No. 185Q hereof (A. C, Feb. 20, 1854 ; 1 
£. A A R. 264, 266), is, " Where there is an agreement to 
tow a disabled vessel from one port to another, it not being 
an ordinary towage service, with a ftiU knowledge of the 
state of the vessel, I will not engraft upon it additional 
salvage for any little assistance rendered."] 

1850. Principles on which the Admiralty Court disposes 
of claims for additional assistance rendered in the course of 
performinfiT ''^ agreement for ordinary towage, or an agree- 
ment for towing a ship in a disabled condition : {The Kingoh 
lock, A. C. , Feb. 20, 1854 ; 1 E. & A. R. 263. See Nos. 1837. 
1841, 1847, 1849, 1981, 1990.) 

1851. Wbere any circumstance of importance (as the fact 
of the ship having sustained damage), which might affect 
the service, in an agreement for towage, is not disclosed 
whether wilfally or accidentally, the agreement is vitiated : 
{The Kingalock, A. C, Feb. 20, 1854 ; 1 E. A R. 263 ; Shoe's 
Tenterden, 532. See No. 1855.) 

1852. Agreement by master of ship for salvage services, 
as agent for owners: {The Africa, A. C, April 29, 1864. 
Shipping OagetU.) 

1853. Agreements set up in bar to the court^s Jurisdiction 
mist be shown to have been deliberately made and equit- 
able. Verbal agreements diflBcult for the court to give 
effect to: (27i« Actif, A. C, Feb. 27, 1857, Shipping Gazette.) 

1854. An agreement between the master of a ship and 
salvors, not equitable, is never evforced by the Admiralty 



Court: {The Princess Boyal, A. C, March 6, 1857. Shipping 
Gazette.) 

1855. Omission of master to mention that the bowsprit 
was sprung and the ship making a little water when con- 
cluding agreement with salvors, not considered such a con- 
cealment as to vitiate that agreement: {The Jonge Andries, 
A. C, April 7, 1857; judgment affirmed, J. C P. C, Dec. 
16, 1857, W. Rep. 198. See No. 1851.) 

1856. Salvors having agreed to find all materials required 
for salvage service, held liable fbr expense of a false deck 
required to float the ship: (2%« DaMia, A. C, May 21, 1857, 
Shipping Gazette.) 

1857. The Admiralty Court may refuse to enforce an 
agreement with the master obtained by compulsion or 
grossly inequitable. The burden of proof lies on the owners : 
{The Argo v. The Helen and George, A. C, May 19, 18.58, 
Shipping Gazette.) 

1858. The court is very indisposed to disturb an honest 
agreement; but it will disregard an agreement clearly 
unjust and inequitable: {The Pilot v. The Theodore, May 27, 
1858, Shipping GazetU.) 

1859. The court is always anxious to uphold equitable 
agreements; but will set aside an agreement for exorbitant 
salvage extorted from the master: {I7u Wave and The 
Bravo v. The Dawsons, A. C, June 12, 1858", Shipping GazetU.) 

1860. The burden rests on those who allege an agree- 
ment to prove it was entered into. Concealment of any 
material fact from the salvors renders an agreement void. 
One salvor cannot bind another by an agreement for salvage 
without specific authority. Assessors called in to aid the 
Judgment of the court in this case : {The Assistance, d:c. v. 
The Robinsons, A. C, July 20. 1858; Judgment affirmed, 
J. C. P. C. June 24, 1859, Shipping Gazette.) 

I860 a. Agreement between agent of owners of steam-tug 
going out to render assistance to a ship and the crews of 
certain luggers which were to accompany the tug before 
going out, as to subsequent allotment of salvage being left 
to the agent's discretion, held not binding, and the court on 
application under the 498th section of the Merchant Shipping 
Act considered it to be its duty to apportion the salvage : 
{The PowerpA, A. C, June 22, Shipping Gazette, June 25, 
1860.) 

VI. Allotmbitt. 

1861. The Court of Admiralty does not allot anything to 
owners in the case of a Queen's ship rendering salvage 
services: {TTie Lady Kennatoay, A. C, Nov, 24, 1848. But 
see Shoe's edition of Tenterden, 562; see also |ios. 1883, 
1884.) 

1862. Allotment or apportionment of salvage between 
charterers, captain and crew of a steamer chartered to go to 
the assistance of a vessel: {The Pickwick, A. C, Nov. 19, 
1852, Slapping Gazette.) 

1863. Allotment to a steamer, four smacks, and two 
watermen, assisting a vessel off the Mouse Sand. Owners 
of smacks rendering assistance have a right to sue, though 
the service was not attended with danger: {The Norden, 
A C, Dec. 13, 1853, Shipping Gazette, 1 £. <fe A. R 185 ) 

1864. Construction of proclamation reldtive to distribu- 
tion of salvage awarded to Queen's shipa Question as to 
jurisdiction of Admiralty Court : (77^ Mary Adeline, A. C., 
June 13, 1854, Shipping Gazette.) 

1865. Allotment of I6,0002L salvage among crew and 
owners of a ship saving a derelict vessel and cargo : {The 
James Cheston, A. C, June 20, 1855, Shipping Gazette.) 

1866. In a case where the master was sole owner of a 
vessel rendering assistance to another, half the salvage 
allotted to him and the other half to be distributed amongst 
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the crew in the usual maoner: (The FormoM w. The Sa- 
^aethast, A. a, Dec. 19, 1866, Shaping QateUe,) 

1867. Allotment of Mlvage : {The Oerwva, A. C., Dec. 24. 
1857, Sh^ipmg GazetU.) 

1868. Practice of Admiralty Conrt aa to allotmeat or dis- 
tribution of salvage. The Admiraltj Court would not dis- 
turb an established usai^e between owners and crew unless 
perfecUy inequitable. Receipt held not binding: (The 
Spirit <tftheAgt,K. C, March 10, 1868. Skipping Oazette,) 

1868 a. Lord Stowell's view as to proportion to be allotted 
to owners. The Admiralty Court does not give them more 
than one-half except under special drcnmstanees. Case 
as to extra wages to master. Construction of 1 87th and 
i91st sections of Merchant Shipping Act: (The PHneeu 
Selena, A. C, Jaa 18, Shipping Ghuette, Jan. 23, 1861.) 

1869. Circumstances taken into view by the Admiralty 
Court in allotting salvage between owners, masters and 
crew: (The Calabar, A. G, July 23, 1868, Shipping Gatette.) 

VII Amau. 

(See also Nos. 1797, 1801 c, 1802, 1816, 1820.) 

1869 a. Burden of proof in cases of appeaL Custom of 
courts not to reverse decision of magistrates unless manifest 
injustice has been done: (The OubOt A. C, Jan. 26, 1860, 
Shipping Oatette.) 

VIII. Coast Odaxd. 

1870. In a case of salvage the conrt said that in rescuing 
the vessel from the rocks, after the crew left her, the coast 
guard officer and crew scarcely did more than was incum- 
bent on them to do as connected with the revenue. 80J. 
awarded as salvage, the value of ship and cargo being 
9001. : (The Bnterprite, A. C, Dublin/ June 16. 1849, Ship- 
ping Gatette.) 

1871. Salvage awarded to coast guard landing bullion and 
crew from a stranded ship by means of Manby's apparatus. 
It is their duty to render assistance, but they are entitled 
to reward. CoDstmctlon of Wreck and Salvage Act, 9 & 
lO Vict. c. 99, as to salvage of life: (The Sir Boberi Peel, 
A. C, Dec. 8, 1854, Shipping Gatette,) 

1872. The fact of the persons rendering salvage service 
being the officers or crew of a ship in the service of Govern- 
ment formerly lessened the amount to be awarded, bat 
the court is not bound by such a rule now : (The Rob Roy, 
Vice A. C, Calcutta, Sapping Gatette, Feb. 18, 1855.) 

IX CoirsEQuximAL Loss. 

1872a. Compensation for conseqaentialloss is an ingre- 
dient in estimating salvage: (The Martha, 3 Hag. 436 ; Har- 
rison's Digested Index, year 1840.) 

X. Co-Salvobs. 

1873. Where two vessels render aid, though only part 
of their crews may be actually employed, all are entitled 
to be considered as salvors: (77ie Mountaineer, A. C, Jan 
31, 1843; 1 W. Rob. 7 ; Pritchard's Digest, 366.) 

1874. Those remaining on board a vessel trbich sends 
assistance to another, held to be co-salvors, and entitled to 
some reward : (The Sarah Jane, A. C, May 12 and 26, 1843 ; 
2 W. Rob. 115; Pritchard's Digest, 366 ; TheNicoline, A. C, 
AprU2l, 1849, Skipping Gatette,) 

XI. Casw. 

1875. Instances in- which a seaman may claim a salvage 
reward, for assistance rendered to his own ship. Decisions 
by United States Courts in the cases of the BUxireau, 2 
Cranch, 268; and the Fawn, Davies's Rep. 121 ; and judg- 
ment of Lord Stowell in the Neptune, 1 Hagg. 236, cited : 
(American case; The John Perkins, The Acorn, Ac, Dis- 
trict of U. S. for Massachusetts, 1856; 9M. L. R. 499.) 

1876. Ordinarily the crew of a vessel cannot become 
salvors of their own ship, at least while their contract con- 



tinues: {Nickerwn v. Parkint, U. 8. Circuit Court, Borton, 
July 1, Shipping Gatette, July 22, 1867.) 

1876 a. But If the ship is necessarily abandoned at sea 
for the safety of the lives of the captain and crew sadist 
derelict, and the contract with the seamen is thus at an end, 
the crew may then become entitled to reward as mItor 
for afterwards saving the ship, or any portion of the cargo: 
(The Florence, A. C, May 14, 1862; 16 Jur. 672. See Tk 
Warrior, s. s., A C, March 11, 1862, 6 L. T. Rep.KS. 
133. C^ase of a vessel ashore, decision in the case of Ilk< 
Neptune, 1 Hagg. 236, founded upon, and observaaons in 
the caseof the Florence, 16 Jur. 572, confirmed ; Maclich- 
Ian on the Law of Merchant Shippbig 624.) 

Xn. DAX40X. 

1877. If damage be sustained in perfbrming 8erTioe,the 
salvor is entitled to be paid for it: (The WettnUn$te; L C, 
Nov. 4 and 6, 1846, Shipping Gatette.) Bat 

1877 a. Not if the damage is sustained through thenlror't 
own fault: (The Champion of the Seas, A.C., 1862, Uitdid's 
Maritime Register, June 14.) 

XIIL DxaxucTSL 

1878. Salvage of a derelict was generally rewudel ^ 
one-half or two-thirds of property saved where nootnen 
appeared: (2he Albion, before Sir John Nichol, AC, April 
18, 1837, Shipping Gatette.) 

[NoU by the Compiler.— A review of the practice and lit 
in regard to this subject may be found in Lord Stowell's de- 
cision in the case of the AquUa, 1 a Rob. Rep. 46, where 
two-fifths of the value of cargo was awarded as sal- 
vage.] 

1879. Salvage of a derelict is in msny respects goremed 
by the same principles as ordinary salvage cases, but a 
greater award comparatively is always made: (The Sarah 
Bell, A. C, May 24, 1845; 4 Notes of Cases, 147 ; Pritchard'a 
Digest, 380.) 

1880. Two Danish vessels fell in with a derelict and pat 
men on board of her. Although one of the vesads w 
lost sight of for some days, it was held that, ss she loi 
some men on board of the derelict, the service rendered in 
her absence was to be attributed to both : (l%e Ladu Ken- 
noway, A.C., 24 Nov. 1848.) 

1881. Held, that the above ship, after being fallen in with 
by the two Danish vessels, and when in care of the Duei, 
did not conUnue to retain her character of a dereUet: 
therefore Greenwich Hospital not entitled to daim 5 pet 
cent : (The Lady Kennatoav, A. C, July 12, 1849, Sh^^ 
Gatette.) 

1882. A ship sunk on the Shipwash Sand is not to be ooo- 
ridered a derelict because the master and crew leave her. 
The owners and underwriters have a right to take whtt 
steps they please to recover sunken property. It is Tery 
different fh)m the case of a ship abandoned at sea ud 
requiring immediate aid to bring her into safety: {Ti* 
Barefoot, A. C, Aug. 7, 1850; 14 Jur. 841 ; Shee's Teo- 
terden, 491.) 

1883. Salvage of a derelict, a moiety of the value awarded. 
Allotment among owners, master, and crew of ship render- 
ing the assistance : (The John Paul v. ITte George Dean, L C, 
Dec. 18, 1857, W. Rep. 263.) 

1884. Salvage of a derelict One-third of value givtSL 
Piinciples in regard to ascertaining values of ship and cargo. 
and allotting reward, illustrated : (The Forest Queen, A. C-. 
Dublin, May 26. 1858. Shipping Gatette.) 

1884 a. As an ordinary rule, salvors considered well en- 
titled to one-third of the value of derelict property : (The On- 
sund, Irish A. C, Mitcheirs Maritime Register, Oct 18, I86i) 
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XIV. EviDiifoc. 
18S5. In ease of confliettng evldenee regarding the dis- 
tance of a ship from the shore when a signal was hoisted, a 
mediam distance adopted by the court : (The Liberty, A. C, 
April 19, 1850, Shipping Gazette.) 

188a Evidence of persons In a superior or inferiorcapadty 
la received alike: (2%e Vesper v. The Prince Frederick Wil- 
liam^ A, C, July 16, 1858, Shipping Oazette.) 

1886 a. Course adopted by the Admiralty Court when 
the evidence on both sides is entirely contradictory : {The 
Njfmphe^ A C, Nov. 1861, Ifltoheirs ICaritime Register, 
Nov. 16.) 

XV. FiSHIMO VlSSILS. 

1887. A vessel engaged in the cod fishery ought to be 
prevented firom suffering loss in consequence of leaving her 
occupation to render salvage assistance : {The Shaver^ A. C, 
April 24, 1850, Shipping Oazette.) 

1«88. According to the principle laid <[own In the case 

of the Nicolai Heinrieh, Ashing vessels rendering salvage 

services are not to be allowed imaginary loss of profits 

of fishing : {The Liad Fhr, A. C, April 25, 1857, Shipping 

Gazette.) 

XVX loirosAiiT SHincASTBBS OB Salvobs. 
1889. Receipt given by an ignorant salvor in full for 
services opened up by Admiralty Court and more awarded : 
(The Sir Bdbert Peel, A. C, Dec 8, 1854, Shipping GaxetU; 
see Madachlaa on the Law of Merchant Shipping, 531.) 

189a In accordance with the dietutn of Lord Stowell the 
court will not snlhr the ignorance of a foreign shipmaster 
to be taken advantage of in the way of extorting extrava- 
gant remuneration fh>m him for assistance rendered : 
(The Phcenix v. The Viking, A. C, Dec. 19, 1856, Shipping 
GazeUe.) 

XVIL JnaisDicnoir of Admixaltt Coubt. 
1891 . Assistance rendered on shore by coast guard officers 
to a ahip In distress held to come under the Jurisdiction of 
the Admiralty Court : (The Lapwing, A. C, April 16, 1839, 
Shipping GaettU.) 

1892: Rule followed by the Admiralty Court in questions 
as to services rendered by agenta : (The Two Brothers, A C, 
July 7. 1843, Shipping Gazette.) 

1893. Where a vessel was assisted on the coast of Africa 
in being got off the ground and repaired, and a bill was 
drawn on the owners for salvage, the ship In the meanwhile 
having been sold, held that the Admiralty Court had no 
jurisdiction. Practice in regard to decreeing monitions 
against owners: (The Chieftain, A. C, March 4, 1846; 4 
Notes of Cases, 459 ; Pritchard's Digest, 368. See No. 1902.) 

1 894. In the ease of employment of a steamship to rescue 
a annken ship, the Admhralty Court has Jurisdiction al- 
though the agreement was made on shore: (The Catherine, 
A. C, June 23, 1843, Shipping Gazette.) 

1895. Held, that the Admjrslty Court bad not Jurisdiction 
to order payment, out of shares of salvage allotted to in- 
dividuals, of a sum of money advanced to salvors by the 
agent appointed to negotiate the gross amount of salvage 
with the owners. Dr.Lushlngton, among other observations 
on the subject, remarked, that the money so advanced "ought 
to be rqiaid, but I cannot order it :" (2%< Louiea, A. C, 
Not. 8, 1848, 12 Jur. 966.) 

1896. Construction of sects. 458, 469 and 460 of Merchant 
Shipping Act, 17 ft 18 Vict c. 104, as confining Jurisdiction 
to the Admiralty Court in cases where the salvage dimmed 
was lees than 2001., but the service had been rendered more 
tban three miles from the coast of the United Kingdom. 
Reasons tar these regulations by the Legislature: (The 
Leda,A.C,, Jan.30, 1866; W. Repi 823. conunented on in 
the case of The WiBiam Hmlti General iron Serm OcOitr 



Company v. Schmarmann, Ac, V. Ch. C, July 80, 1860, 
Shipping Gazette, Aug. 8, 1 Maritime Law Gases, 63.) In the 
latter case Page Wood, V. C. said that great difficulty and 
nicety of distinction must arise hi many instances when you 
have a rule fixed by the Legislature as to three miles dis- 
tance from land in the open sea, which cannot be marked 
by metes and bonnda Construction of Merchant Shipping 
Amendment Act 1862, giving Justices of the peace juria- 
diction in salvage cases, when the value of property saved 
does not exceed lOOOt, wherever the service is performed : 
(The wauam and John, A. C, 1863, Mitchell's Maritime Re- 
gister, Feb. 28.) 

1897. The Admiralty Court is bound by the Merchant 
Shipping Act not to give costs to salvors where the case 
ought to have been adjudicated before the jnstices of the 
peace, the service having been performed within three miles 
of the coast, and the claim not exceeding 2001., except by 
certifying that it was a special case. Nature of cases 
suitable to be brought before the Admiralty Court defined : 
(The Fenix, A.C., Dec. 20, 1855, W. Rep. 183; The Change, 
A. C, Feb. 14, 1856; The John Bunyan, A C, Feb. 28, 1856, 
Shipping Gazette.) 

1898. Jurisdiction of High Court of Admiralty and Ad- 
miralty Court of the Cinque Ports in cases of salvage hap- 
pening within the boundaries of the Cinque Ports. Effect 
of the Merchant Shipping Act, 17 ft 18 Ylct c. 104, a 460, 
476, in questions of appeal : (ITu Maria Louisa, A a, Feb. 
28, 1856, W Rep. 376.) 

XVni. Lxxv or Salyobs. 

(See Weskett, 391, 493; and Merchant Shipping Act.) 

1899. Salvors having rendered essential service have a 
right to take the ship into a cenvenlent port to have their 
claim settled. After abandoning possession of the ship 
they cannot again interfere with it except by the authority 
of a competent court: (The Patinume, A C, July 23, 1842, 
Shipping Gazette.) 

1900. Right of salvors to retain poss es s i on of the ship to 
which they have rendered assistance, until their claims are 
satisfied, or sufficient security is given them : (37^ Glasgow 
Packet, 8 Jur. 674; Harrison's Digested Index, year 1844 ; 
The Fox, A. C, July 9, 1845, Shipping Gazette; The Tri- 
tonia, A C, May 28, 1847, Shipping Gazette.) 

1900 a. But it is expedient that they should deliver over 
the property to its owners for the convenience and advan- 
tage of the latter, so soon as they obtain sufficient security 
for their salvage daim : (The Mionia, A Cm May 26, 1847, 
Shipping Gazette.) 

1901. Other cyses as to salvors* right to retidn property 
which they saved flrom shipwreck untH satisfactory security 
be given for their claims of salvage: (An Indian Prahu ▼. 
The BUukbum, Calcutta Supreme Court, Jan. 16, Shipping 
Gazette, April 4, 1855; The Ladiy WorsUy, A C, April 8, 
1855; 2 K & A. R. 253.) 

1902. The lien of salvors may be enforced against a ship 
or cargo by a court of law after th^ have given up posses 
sion of the property, or the owners may be sued personally : 
(American case : The Eleanora ChaHotte, 1 Hugg. 156, re- 
ferred to in 3^ PerHne, Jte., District Court of XT. S. flv 
Massachusetts, 1856, 9 M. L. R. 497 (date not given). See 
Nal693.) 

1902 a. Salvors* right of lien not recognised at common 
Uw: (CasteUan, ix. v. Thompson, Jbc, C. Bw, Nov. 21, 1862 ; 
7 L. T. Rep. N. & 424.) 



1903u Risk of life incurred by salvors enhances the reward 
which is given to them: (The Miwy, A C^ March 12, 1841.) 

1904. A reward for saving life is fkr higher In pnportiOD 
to the value of the piuy e ity than for saving ddp or cargo 
only: (The Clarissa, Adadnitj Cinque PortB^ Aa^ S. 1885 ; 
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affirmed on appeal, J. C. P. C, J11I7 4, 1856 ; Swabey, 134. 
See alM Ka 1905.) 

1904 a. Salrage awarded oat of value of ship, cargo and 
paasage-money, for senrlces rendered in saving life. Obaer- 
rations as to 459tli section of Merchant Shipping Act, re- 
garding the possibility of the whole proceeds being ex- 
hausted by payment of salvage for life: {The Sattem 
Monarch, A. G., April 19, 1860, Shipping OazeUe; see also 
The Corwnandd^ A. C, Feb. 37, 1857 ; 1 Swabey, 205, 307.) 

ilfote by Vie Oompder. — ^It appears from the decision of the 
district court for the southern district of Florida, in the 
case of The MvJhotue (quoted in the Shipping Cfautte of 25th 
April 1860, from the New Orleans Price Current of March 
28), that in the United States of America, if; In case of ship- 
wreck, one set of salvors saves life and not property, and 
another saves property only, both are compensated out of 
the proceeds, the sum allowed for saving life being made a 
general average charge on the property saved. There was 
no reward given In the United States for saving life uncon- 
nected with saving property.] 

1905. Risk of Ufe incurred in rendering salvage service 
greatly enhances the reward : (27^ Littleskme OuUej v. Tlu 
Eliza Hartt A. C, July 15, 1856, Shipping Gazetn., 

1906. Case as to saving lives of crew in a boat, and also 
by Manby*s apparatus, and saving a valuable box of specie 
and part of ship's stores ; the ship broken up on the sand. 
Observations as to reward for saving lives to be made by 
Board of Trade out of the Mercantile Marine Fund: {The 
Ida, a, A. C, May 27. 1858, Shipping Gaxette.) 

1906 a. Owners of cargo saved held not liable under the 
458th section of the Merchant Shipping Act, for payment of 
services rendered in saving the lives of the crew of a ship 
which was totally wrecked and destroyed. The Court ex- 
pressed its confidence that the Board of Trade would make 
proper compensation out of the Mercantile Marine Fund : 
{The Anne Mitehett, A. C, Ireland, June 4, Shipping Oatette, 
June 8, 1860; Mitchell's Maritime Register, 721.) 

{Note by the CompUer.—ln the case of The Clarieu, A. C. 
of Cinque Ports, Aug. 2, 1855, Dr. PhiUimore awarded 5601. 
out of proceeds of wrecked^ cargo for saving lives of crew, 
although there was a trifling sum realised for the wreck 
of the ship not before the court The Judicial Com- 
mittee of Privy Council, on 4th July 1856, affirmed the 
decision, but the question as to life salvage being given 
out of cargo does not appear to have been specially sub- 
mitted to the Court of Appeal.] 

XX. Mutual Assistamck. 

1907. Although according to an established usage whalers 
rendering assistance to each other in the South Seas are not 
entitled to claim salvage reward ; it would seem that any 
actual expense incurred by the parties rendering the service 
should be reimbursed to them: (The BatrieU, A. C, Feb. 3 
or 9, 1841, and Aug. 3, 1842 ; see 1 W. Rob. 439.) 

1908. Nature of the evidence required to satisfy the court 
before it gives effect to an alleged usage or custom. An 
alleged custom for vessels to render salvage services gratui- 
tously to each other in Torres Straits not established, and 
considered by the court to be subject to very different con- 
siderations from whalers in the South Seas rendering mutual 
assistance to each other gratuitously, as recognised in the 
preceding case of The Harriett. Though a vessel is under 
agreement to sail in company with another vessel. It does 
not entitle the one ship to call on the other for gratuitous 
salvage assistance: {The Wettminster, A. C, Nov. 4 and 5, 
1845, Shipping Gatette.) 

1909. Case relative to custom of Plymouth fishing smacks 
to render assistance to each other gratuitously : {The Red 
Raver^ A C, Jan. 12, 1849, Shipping Gatette.) 

1910. A custom on the west coast of Africa for sailing 



vessels to render salvage services to each other would not 
extend to the case of steamers assisting sailing vessels : {The 
Africa, A. C, April 29, 1854 ; 1 E. A A. R. 299.) 

1911. Case relative to custom fbr vessels to render mutual 
assistance to each other in the Chinese rivers without 
chsrge: {The Maeeppa v. The Oravina, A. C, June 5, 1856, 
Shaping GaeeUe.) 

XXI. OwNKB (Ship). 

1911 a. An owner of two ships held not entitled to daim 
salvage for assistance rendered by their crews to a vessel of 
which he was in possession as charterer (owner pro hoe vice). 
The ship alone was proceeded against, not the cargo, which 
belonged to the owner of the two vessels rendering assist- 
ance, and Dr. Lushington said, " he of course could not pro- 
ceed for salvage of his own property:" {The Maria Jane, A. 
C, July 16 and Aug. 7, 1850 ; 14 Jur. 857 ; see another esse 
on this subject, The Caroline, A. C, July 25, 1861 ; 5 L J., 
N. S., 89.) 

XXIL Qusnr's Shxps. 

{See also •' Coast Guard.*') 

1911 b. Officers and crews of Queen's ship entitled, like 
other salvors, to reward for services rendered: {TkiWU- 
sane, 1 Rob. 172 ; Harrison's Digested Index, year I84S.) 

XXIIl. SALVOBS' DuTT AMD COMDUCT, Ac 

{See Maelachlan on the Law of Merchant Shipping, 531 ; and 
The Adas, J. C. P. C, July 5, 1862; 6 L. T. Rep. N.S. 
737.) 

1912. Salvors improperly interfering to prevent the masver 
taking other assistance, may lose all reward for their ser- 
vices or have it diminished : {The DarUzie Packet, before Sir 
John Nichol, A. C, May 10, 1837 ; 8 Hagg. 383 ; Pritchard's 
Digest, 372.) 

1913. Degree of skill expected in seafaring men claiming 
as salvors: {Tfu Neptune, A. C, Jan. 19, 1842; 1 W.Rob. 
300 ; Prltchard's Digest, 375. See No. 1928.) 

1914. Second set of salvors guilty of no misconduct, held 
entitled to salvage reward with costs, although the suit vii 
brought by them Jointly with first set of salvors, who were 
found entitled to no reward, because of mismanagement: 
{The Neptune, A. C, Jan. 19, 1842; 1 W. Rob. 297; Fritch- 
ard's Digest, 372.) 

1915. Right of salvors who have brought a vessel very 
near a place of safety to remain on board till they fairly 
bring her into safety: {The Persian, IL C, Jan. 31, 1842.) 

1916. Forfeiture or reduction of salvage reward becaus 
of misconduct, where very meritorious services have been 
previously rendered: {The Sarah, A. C, July 9, 1845; and 
see 1923 ; The Barefoot, A. C, Aug. 7, 1850 ; 14 Jur. 841.) 

1917. Effect of a tender in preventing subsequent mis- 
conduct being pleaded against salvors as entitling them to 
no reward : {The Pox, A. C, July 9, 1845, Shipping Gatette.) 

1918. Salvors may have their reward diminished or for- 
feited because of their misconduct, negligence, or gross 
want of skiU: {I7u Duke of Manchester, A. C, June 10, 
1846 ; 10 Jur. 863 ; 4 Notes of Cases, 580 ; Pritchard's Digest, 
371.) 

1919. Reward diminished where salvors, in a case of 
danger, refused proffered additional aid to bring the vessel 
to a place of perfect safety. If there was a wilful and delibe- 
rate disregard of the safety of the property with a view to 
their own gain, the court would reject all claim for sal- 
vage: {The Dosseitei, A. C, July 18, 1846; 10 Jur. 865; 
Pritchard's Digest, 371; Shee's Tenterden, 491; see the 
case of The Magdalen, A. C, Dec. 1861 ; Mitchell's Maritime 
Register, 1553.) 

192a Persons who undertake to perform a salvage ser- 
vice are expected to exercise such a degree of ordinary pro- 
deuce and skill as may be looked for from individnals io 
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tlieir condition. Effect of negligence or misoondact of sal- 
Ton in taking away or diminialiing their claim for reward : 
iThe Cape Packet, A. C, Nor. 14, 1848; 8 W. Rob. 122; 
Shee*8 Tenterden, 491.) 

1921. SalTors on board of a yesael in dlstreaa illegally 
dispossesBed by others receire all the reward Ibr serrices 
rendered by the latter. Coarse to be taken for obtaining 
redress in snchan instance of lawless conduct: (The Fleece, 
JLC, April 24, 1850, Shipping OautU.) 

1921 Rights and daties of salrors in regard to reftasing or 
accepting additional assistance proffered. Held, that the 
salvors in the present instance had incarted a great degree 
of blame in refusing to allow a steam-tng to take the Teisel 
in tow. Case cited by the court, 2%« Duke of Manchester, 
aiflnned by Judicial Committee of Privy CouncU, Shipping 
Gazette, June U, 1846, as noticed by Dr. Lushington in the 
case of The Sailar't FHend, June 19, 1850: (The Glory, A.C., 
Kay Ifi, 1850 ; 14 Jur. 678 ; Shoe's Tenterden, 491. See also 
the case of The MtOhotsse, quoted in the Shipping Gazette of 
April 25, from the New Orkane Price Cwrent, March 28, 
1860.) 

1923. Forfeiture of salvage reward for assistance rendered 
by salvors who were guilty of gross misconduct and for- 
cible resistance fo the authority of the owners, and were 
Justly interfered with by other salvors: (The Bar^oot, A.G., 
Aug .7, 1850 ; 14 Jur. 841.) 

1924. Right of salvors to retain possession and complete 
the service themselves if competent Duty to let other aid 
be rendered if they are insufficient : (Th* Pickwick, A. C, 
June 9, 1852; The Gemumia, A. C, June 11, 1853; and The 
CiortMs, Admhralty Cinque Ports, Aug 2, 1855, affirmed on 
appeal, J. C, P. C, July 4, 1856; Swabey, 134. See The 
Magdakn, A. a, Deo. 1861 ; Mitchell's Maritime Register, 
1553, in which case Dr. Lushington referred, in terms of 
commendation, to Machlachlan on the Law of Merchant 
Shipping, for an exposition of the principles that regulate 
salvage.) 

1925. Principles by which salvors and the master should 
be regulated in regard to taking additional assistance, 
where it is necessary. An agreement between them not 
to take additional assistance would in such a case be dis- 
regarded by the Admiralty Court: (The Germania, A. C, 
June 11, 1852, Shipping Gaxette,) 

1926. Effect of iUse or exaggerated statements of ftcts, 
given by salvors, upon the mind of the Judge : (7^ Lucg 
Helen, A. C, July 28, 1852, Shipping OaeetU.) 

1927. Claim forfeited because of salvors uujustiflably tak- 
ing ship for reward into Bridlington where there was not 
sufficient water for her, and damage was consequently sus- 
tained : (ne Adrianue WUhOauiit A. C.» Dec 21, 1852, Stip' 
ping Gazette. See Na 1934.) 

1928. As decided in the case of 27k< Duke of Manchester, 
A. C, Shipping Gazette, June 11, 1846, adequate skill to 
perform a service undertaken by salvors is expected from 
them: (The Bouthandel, A. a. May 4, 1853 ; 1 £. ft A. R., 
35. See No. 1913.) 

1929. Salvors having brought a ship where there is a 
chance of safety are entitled to some reward, although they 
are unable to complete the service and the property is 
saved by others. But the Admiralty Court has no power 
to give reward fbr services wholly unsuccessful in saving 
any property whatever: (The B. U., A G., June 7, 1853; 1 
E.AA.R. 63) 

1930. Salvors held Justified in taking a ship into a place of 
safety without delaying for the purpose of receiving on 
board the master and seamen who had abandoned her : (77k« 
Orbona, A. C, Nov. II, 1853; I £. A A. R. 161.) 

. 1931. Reward fbrfeited, by salvors Improperly interfering 



with the saving of a ship's stores under the direction of the 
Receiver of Droits : (The Wear Packet, A. C, April 21, 1855 ; 
2 E. A A. 256.) Also by the misconduct of salvors in im- 
properly refusing to allow cargo to be bartered on the 
coast of Africa in the usual way : (Tfte Lady Worsbf, A. C . 
AprU 18, 1855 ; 2 E. 4 A. R. 253.) 

1932. Misconduct of salvors may subject them to forfeiture 
of all reward for their services. This principle has been 
repeatedly laid down by the court, and has been affirmed on 
appeal in the case ot The Duke of Manchester. General ob- 
servations on the subject: (The RaOway v. TAs Charkt 
Adolphe, A. C, Nov. 5, 1856, Shipping Gazette.) 

1933. Salvors, if guilty of theft on board, are entttled to no 
reward fbr th^ir services, and will have their reward di- 
minished if they do not exercise reasonable diligence to 
prevent plunder by others : (American case: The John Per- 
kins, dx,. District Court of U. S. for Massachusetts. 1856 : 
9 M. L. R. 495.) 

1934. Salvors improperly taking ship into a harbour where 
she grounded held liable fbr damage: (2%e Perla,A C, 
April 7. 1857, Shaping OazeUe; 1 Swabey. See No. 1927.) 

1935. The person charging salvors, with misconduct has 
the burden of proving it : (The DahUa, A. C, May 21, 1857, 
Shipping Gazette.) 

1936. Salvors who had forced their services on the master 
of a vessel against his will, held entitled to no salvage 
reward: (2%« Lawsons, A. C, Nov. 16, 1857, Shipping 
Gazette.) *^^^ 

XXIV. Stbahxis. 

1937. Value and power of steamers a very important 
Ingredient in salvage rewards for services rendered by 
them : (The Alexander Brandt, A. C, May 26. 1841, Ship- 
ping Gazette.) 

1938. Reasons given for steamers with passengers and 
mails never incurring delay to render salvage services un- 
less the necessity is imminent: (The Martin Luiher, k, Q., 
Nov. 17, 1857, Shipping Gazette.) 

XXV. MiSCELLANXOUS CASES AS TO SOITS, ttC 

1939. Case where salvors -ere held not blameable for 
refusing to refer the case to local magistrates : (The Bero 
A. C, Feb. 8, 1839, Shipping Gazers.) 

1940. The Admiralty Court is reluctont to pronounce 
against an award of magistrates if they are not wrong in 
principle, or unless the court differs from them on very im- 
portant facts : (The Thomas Wood, A. C, Feb. 19, 1839; 1 
W. Rob. Rep., cited in Shoe's Tenterden, 508; The AUtn, 
A. C, Feb. 22, 1841, Shipping Gazette.) 

1941. Principles by which the Admiralty Court is guided 
in appeals against awards in respect of the amount, 
awarded by magistrates or commissioners: (The Maia, 
A. C, March 5, 1841 ; The Helen Maria, A. C, July 5, 
1841 ; 2^ BeuUxh, A. C, Aug. 3, 1842, Shipping Gazette.) 

1942. As a general rule, where a commission of appraise- 
ment is taken out, and the value appraised does not exceed 
what had been previously stated by the owners of the pro- 
perty, the salvors taking out the commission must pay its 
costs. Practice of the court in regard to mode of ques- 
tioning commissions of appraisement : (The Persian, A. C, 
Jan. 31, 1842, 1 W. Rob. 327; Pritchard's Digest, 467.) 

1943. Delay in bringing salvage suit for upwards of two 
years. No precise limit fixed by Admiralty Court for eom- 
mendng suits. Effect of tmdue delay upon the Judgment of 
the court: (The Southampton, A. C, July 5, 1842, Shipping 
Gazette.) 

1943 a. Another case as to delay in instituting proceed- 
ings: (THe Samuel, A. C., April 17, 1851, 15 Jur. 407.) 



126 



DIGEST OF MARITIME LAW GASES. 



Salvaob. 



1944. It is the practice of the Admiririty Court to make 
no dlBtinction in regard to the amonnt of ulrngt where 
•errices are greater to ahip than cargo, or tiet wnd^ or on 
account of difference in goods more or leas Uahle to damage, 
Ac., except in eases of silver or hnllion, which hear a less 
sum in proportion than other kinds of cargo. The whole 



sach a oonrse where it can be avoided : {7%e Raitway, dkc. r. 
Th§ ChatUi Adolphe^ A. C, Nor. 5, 1866, Shipping OatetU. 
See No. 1964 a.) 

1957. A pilot who had rendered material assistance, but 
firom want of proper advice had delayed to bring forwird 
his claim, held entitled to a abare of the amount allotted, 



rain, of Alp. c«go «.« frrtght to to be tUai. -4 -iy*K> ^^ „,^t ^ j^yy^ ^^ „» jtatrlbutei: (n« 8^, 



Jnne 3, 1844 ; 8 Jnr. 651, Pritchard's Digest, 377.) 

1945. The court will not call in the assbtance of Trinity 
Masters on the snggestien of oonnsd in salvage cases unless 
both parties accede thereto, or the court see very great 
nautical difficulties : (2^ Emrny^ A. C, June 3, 1848, Ship- 
ping Ocuette.) 

1946. Peril to which the property was exposed a primary 
Ingredient in estimating salvage : (27k< £l5ra, A.G., July 14, 
1848, Shipping OatttU.) 

1947. First case in which the Admiralty Ck>urt deemed it 
requisite to enforce the provisions of the statute 3 & 4 Vict 
c 65, s. 7, giving power to the court to call witnesses before 
it and examine them vivd vooi : {The Olorpt A. C, Nov. 6 
and 28, 1849; 18 Jur. 991. See "Admiralty Court, 54.) 

1948. Observations by Dr. Lusbington as to the effect 
given by the court to the captain's protest in questions of 
salvage: (2%e Sokmumt A. C., May 16, 1850, 8h^i>ping 
Cfautte) 

1949. Where a question arose in a salvage ease as to the 
nature of the ship's anchorage, the court, in order to aid its 
Judgment, made private inquiry of persons intimately 
acquainted with the spot and having nautical experience: 
{The Harhingtrt A. C, July 22 and 28, 1852, Shipping 
OatetU.) But, in order to avoid expensive proceedings, it is 
an invariable rule of the court not to admit opinions of 
nautical men by affidavit in salvage cases: (TAe Surpriu v. 
Vu No, A. C, Dec. 7. 1853, 1 E. A A. R. 184.) 

1950. Monition to bring in fireight refused in respect of 
captain's wages where the proceeds of a foreign ship were 
insufficient to pay salvage and other preferable claims. 
Adoption of English or foreign law : {Th« Johanna ChriMtophi, 
A. C, Dec. 29, 1854, 2 E. Jb A. B. 93.) 

1951. Effect of delay in instituting a salvage suit Where 
the value of the cargo is not known to the court it is 
assumed to be considerable in determining what the ship 
and freight should pay. It is an undoubted principle that 
ship, cargo and freight should pay in proportion for salvage 
services: (77k« John Bunyan^ A. C., Jan. 8, 1856, Shipping 
Gazette.) 

1952. Decree against salvors in a suit before the Admiralty 
Court brought after the case had been of consent adjudicated 
upon by magistrates : (The Xautiltu, A. C, May 2, 1856, 
Shipping Oazette, See No. 1953.) 

1953. A ship having been improperly arrested and an 
action brought In the Admiralty Court by salvors through 
ml;»take after having appealed from an award of the Com- 
missibners of the Cinque Ports, costs, damages, demurrage 
and expenses pronounced for against salvors : iL'Itnperatrice 
V. The Gloria de Maria^ A. C, May 6, 1856, Shipping Gazette, 
See No. 1952.) 

1954. The Jarisdiction of the court cannot be disputed in 
a question of costs after the litigated question has been 
determined by the courtt (77^ Audacious v. Th$ Argo^ 
A. C, May 24, 1856, Shipping Gazette,) 

1955. Observations by Dr. Lusbington in regard to allow- 
ing for conseqaential damage in salvage and collision cases: 

■ {The Ericsson v. The Maria Anna, A. C, July 15, 1866, 
hipping Gaxette,) 

1956. The conrt xpay sometimes see excuse for two sets of 
Mlvors brlngiug separate actions; but it is displeased with 



1958. After the eargoUa released on agreement ss to iti 
value, the proprietors cannot question the accuracy of tbe 
valuation except l)y taking out a commission of appraiw- 
ment : (2^ Spirit of cAe Age^ A. C, Jan. 16, 1857, Shaping 
GoMitte,) 

1959. A very fhU opinion given by the Judge of the Ad- 
miralty Court on the question of costs under the 460th 
section of the Merchant Shipping Act, where the salvage 
decreed watf under 200JL Costs given where lOOL salrage 
was decreed for assistance rendered to a foreign ship aboat 
fifteen miles distant from the coast of Norfolk. Case of the 
LedOf 1855>6, W. Rep. 222, commented upon, where it vu 
held that the limit to which the Act applies is three miles 
tcom the coast of the United Kingdom. It is difflcoJt to 
understand whether the Legislature Intended to relbr to 
the commencement or completion of the service : {Tht Adif, 
A.C., May 4,1857; Harrison's Digest, 201; 3Jar.H.S. 
893; The Cheeeo, A. C, AprU 28, 1859, Shipping OatetU.) 

Jurisdiction taken away from the Admiralty Coart,ia 
cases where the value of property saved does not exceed 
1000^, by Merchant Shipping Amendment Act 1861 . Thisheld 
in a question with a mortgagee, although the obJectioQ to tbe 
court's Jurisdiction was not made till after an appearance 
to the action had been given : {The Louisa^ A, C, Mit- 
chell's Maritime Begiater, April 18, 1863.) 

1960. Two ships having been in collision, the one found in 
fault by the Admhralty Court was then proceeded against 
for salvage assistance rendered to her. The Conrt allowed 
a small sum in the nature of salvage, but is very relactaat 
to see Blight services rendered after coUiaion made tba 
subject of a aalvage suit : {The Sappho, A. C, June 3, lSi7, 
Sh^nnng aascette.) 

1961. The burden of proof that a salvage service has teen 
rendered lies on the salvors. Impropriety of bringing tri- 
fling cases before Admiralty Court To oonstitnte salrage 
service the ship must have been in distress, or there mast 
have been a strong probability of her being so. Where a 
lugger la engaged to stand by a vessel lest salvage assistaace 
should be wanted, that seems a service within the]arisdi^ 
tion of the court: {T/u WWuimina Lucia, A. C, March 10, 
1858, Shipping Gazette,) 

1962. In an appeal firom decision of magistrates, who bad 
awarded 17001, while bail had been given to the receiver 
of wreck only in 800i„ without notice being given to sal- 
vors to enable them to debate Its insufficiency, the Court 
required security for the ftirther sum : {The Amazon, L Ci 
Dublin, July 13, 18&8, Shipping Gazette.) 

1963. Where the court requires the attendance of Trinity 
Masters, it is for the purpose of taking their opinion upon 
nautical questions, and then the court forms its own Judg- 
ment as to the amount of remuneratioQ : {The Vesper, &c. t. 
The Prince Frederick WiXUam, A. C, July 16, 1858, Sl\i^\^ 
Gazette; The Edward Alison, A. C, March 1863; MitcheU's 
Maritime Begister, 335.) 

1964. Appeal fln>m decision of magistrates of Wlcklov. 
made under a consent referring the matter to them for 
arbitration, with a reservation of a right of appeal Salrase 
award held to be excessive, and reduced accordingly : (^ 
Amazon; Durant, Potter and Co, v. TyreU, A. C, Dtt^l"»' 
July 21, Shipping Gazette,, July 28, 1858.) 

1964 a. Propriety of salvors bringing only one action; 
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iThe Baltic, A. a, 1859, April 33, Shipping Oazeite. See 
Ka 1956.) 

XXVL Tbndxbs. 

(See 1848, 1883.) 

1965. When a tender is oonsidered ample, not where it is 
a flne>drawn qaestion, the role of the Admiralty Conrt will 
be to give costs:! {Tke Emu, A. C, Dec 19, 1838; 1 W. 
Bob. 16 ; Pritchard's Digest, 449.) 

1966. Tender thonght sufficient, hat being a ease of some 
doubt, no costs given : {The Dvgdm, A. C, Feb. 27, 1839 ; 4 
Monthly Law Mag., Notes of Cases, 153; Prltchard, 418.) 

1967. A tender most be made in acts of conrt to entitle 
the party making it to costs, if it be conddered sufficient. 
An extra-judicial tender does not entitle to costs : (27^ Per- 
aeveranee, A. C, March 5, 1841, Shipping Oazette.) 

1968. A tender is not legal unless it be unconditional 
and accompanied with an offer t6 pay costs: (The Theodor 
Henricht A. C, March 10, 1841 ; The Thomoi and Mary, 
A. C, July 14, 1848, Shipping Gazette.) 

1969. Where damage has been sustained by a ship in 
rendering service, a tender made would not have legal 
effect unless there was also an offer to pay such damage : 
(The Ocean, A. C, Feb. 25, 1842; 1 W. Bob. 334; Pritch- 
ard's Digest, 449.) 

1970. Tender not a legal one unless made in court : (The 
Hope, A. C, Jan. 31, 1843; 2 W. ,Rob. 9; Pritchard's 
Digest, 449; The I. 0,, A. C, July 10, 1849, Shying 
Oazette. But see 1975 a. ) 

1971. Qaestion as to costs where a tender made is fstr 
and equitable: (2^ Shannon, A. d Dec. 1, 1847, Shipping 
Gazette.) 

1972. The like qaestion where a tender made is not a 
legal one: (The Thomae and Mary, A. Q., Joly 14, 1848, 
Shipping Oazette.) 

1973. If a party makes a tender, and brings the money 
into court, and it is considered sufficient, be will be en- 
titled to costs flrom the date when it was made: (The L 0., 
A. C, July 10, 1849, Shipping Oazette.), 

1974. It is a rule that, when no tender Is made, and sal- 
vage is awarded, costs are always given in favour ot the 
salvors : (The Ann MiteheU ; MitcheU v. BartUU, J. C. P. C, 
Feb. 7, 1852, Shipping Oazeite.) 

1975. In salvage cases a tender is not a legal one if made 
previously to the action being brought : (The AVhUtqu, A.C., 
Jan. 25, 1863, Shipping Oazette.) 

1975 a. But there maybe a special exception to this rule 
if the conrt is satisfied that the salvors, in complete know- 
ledge of the circamstances, refused a tender made in money 
out of court. The court agrees with the prindple laid down 
by Lord Stowell in the case of The Yrow Margartiha. An- 
other decision of that judge quoted on the subject : (The 
Sovereign, A. C, June 8, 1860; 2 L. T. Rep. N. S. 669.) 

1976. Costs are usually given when no tender is made, in 
order that the salvors may " receive their reward intact" 
Deduction made on account of imneoeesary expenses oc- 
casioned by salvors : (77^ AraXtian, A. C* Feb. 7, 1853, 
Shipping Oazette.) 

1977. A single exception noticed by Dr. LuBhington to 
the general rule that in making a tender the question of 
costs up to the date of making it cannot be reserved : (The 
CoTnmerce, A. C, Feb. 26, 1858, Shipping Oazette.) 

XXVIL TowAon AMD Pxloiaob. 
(Su Maclachlan on the Law of Merchant Shipping, 526.) 

1978. After a vessel which had been on shore and lost her 
rodder, was brought into the Downs, a steamer towing her 



Into Ramsgate harbour was not considered a salvage ser- 
vice: (The Dygden, A. C, Feb. 27, 1839, Shipping Oazette.) 

1979. Distinction between salvage and mere towage ftilly 
explained. As a general rule towage to a ship in distress is 
a salvage service, but in some instances the service may be 
mere towage, although the ship had received the greatest 
possible damage: (The Reward, A. a, Jan. 21, 1841 ; 1 W. 
Rob. 174 ; Shoe's Tenterden 495.) 

1980. Towage of a leaky ship is a salvage service: (The 
Beulah, A. C, Aug. 3, 1842, Shipping Oazette.) 

1981. Case of salvage service becoming necessary in the 
course of performing an agreement for towage: (The Princess 
AUee, A. C, 2 W. Rob. 172 ; Shea's Tenterden 495. See Nos. 
1837, 1841, 1847, 1849, 1850.) 

1982. Attempt to convert pilotage into a salvage claim 
against a foreign vessel rejected with costs. But the jadge 
said, ** If yon take men fh>m their occupation and deceive 
them with the expectation that a salvage service is to be 
performed, they ought to be paid for more than a pilotage 
service:" (The Pepita, A. C, March 15, 1853, Shipping 
Oazette.) 

1983. Distinction between salvage and pilotage. A vessel 
taken tcom her occupation to pilot another vessel which has 
sustained damage is not to be considered as a mere pilot 
Duty of pilot to take charge of a damaged vessel (unless it 
be at the risk of his life), but not for ordinary pilotage. 
Statute 6 Geo. 4 ft, 125, and Lord Stowell's decision in the 
case of the Columbia commented upon : (The Black Sea, 
A. C, April 3, 1855, Shipping Oazette.) 

1984. Distinction between salvage and towage defined. 
A ship being aground on a shoal between the Needles Rock 
and Hurst Castle, .two steam-tugs were employed to assist 
her off and take her to anchorage ground. This is a sid vage 
service. Probable as well as immediate danger ia taken 
into consideration by the court: (ITu Leda, A. C, June 20, 

1855, Shipping Oazette.) 

1985. Towage of a vessel when aground at the entrance of 
the London Docks, but not in peril, held to be a salvage 
service; a restricted amonnt awarded as a proportion ap- 
plicable to the value of ship and fireight, the value of the 
cargo which was not proceeded against by the salvors being 
aasnmed to be very considerable : (27ks John Bunyan, A. C, 
Jan. 8, 1856, Shipping Oazette.) 

1986. Slight circumstances which constitute towage a 
salvage service: (Th€ Charm ▼. The Cyckme, A. C, June 5, 

1856, Shipping Oazette.) 

1987. Towage of a vessel which is disabled and in distress 
is a salvage service: (The Raiboay, Ac, v. The Charles 
Adolphe, A. C, Nov. 5, 1856, Shipping Oazette.) 

1988. DisUnction between salvage and towage : (The 
Brouwershaven, A. C, Nov. 21, 1857, Shipping Oazette.) 

1989. Distinction between pilotage and salvage: (A Pilot 
Boat V. The Laughing Water, A. C, Jan. 21, 1858, Shipping 
OazetUi The Utile /oe, A.C., June 15, 1860, 36 L. T. Rep. 473, 
case where signal was ambignons. No costs given. See 
also Na 1988.) 

1990. When an agreement is made to tow a ship and the 
state of the weather subsequently prevents the towage being 
continued and the ship ia in peril, it ia the duty of the 
steamer to remain by the ship, and the ftitnre service is 
then rewarded as a salvage servieei It ia the same with 
regard to a pUot. Judgment delivered by Mr. Pemberton 
Leigh in the caseof2></0iigeiln(irief entirely acquiesced 
in: (The Challenge ▼. The Oalatea, A. C, May 22, 1858 ; See 
Shoe's Tenterden, 496.) The law on this subject as laid 
down in the above ease fblly established and explained. 
Exception to the rule where the peril to the ship arises 
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from the ftmlt of the iteein-tng. Duty of tug to obej pllot'e 
Olden: (IM MiHtuhaha, J. C. P. C, Aug. 9, 1861, 4 L. T. 
Rep. N. & 810; 1 Maritime Law Cues, 111.) 

XXTIIL Tvann MAemA 
{846 llM 1946, 1968, end 1949.) 

1990 A. Trinity Uaetere ehoold be ceUed in to esetet the 

] adice of the Admiralty Court when there are nautical pointi 

InTolred: {ThtJamet DixWt A. C, Jane 8, 1860, 8 L. T. 

Bep. N. S. 696.) 

XXTX. Valui. 

(Am al«> ae to "Agreement *' 1844 a) 

1991. Salrage ia awarded on groea freight: (!%• lard 
eodeHeh, A. C, Feb. 39, 1841^TeHel from Qnebeo getting 
anchors and chains pat on board olT Dorer; ThiPerteM' 
rofiM, A. C, March 6, 1841— vessel bound from Sbieldi 
to London assisted off the Cant Edge Sands, Shaping 
OuuUe.) 

1991 A A ship bound from Honduras to Falmouth, was 
assisted into Bermuda by one of Her Mi^eety's steamers. 
Held, that expenses neeessary to enable the ship to oome to 
this country from Bermuda, as wages tA crew, Ac., formed a 
proper deduotion from the value of the freight before 
awarding salvage. The proper rule, though it has not been 
nniyersally acted on in practice, is to estimate the values at 
the place where, and time when, the service terminated. 
But though the freight was not due at Bermuda, it Is to be 
considered what services In respect of the contract of freight 
the salvors had rendered; and a benefit was preserved 
to the shipowners by the salvors, through a large por- 
tion of the voyage having been performed. The value 
of the eargo was admitted to be its invoice cost, not its 
value in this country : (see Th6 Qwrgt Dean, I>e& 8, 1867, 
Swab. 290.) Gsses cited by counsel i^^ThM DcroU^f FoUer^ 6 
C. R. 91, said to be at variance with tU Coptnhagen, 1 
C. B. 792; The Hiram, 8 a B. 183 ; 2%« FortuMt 4 C. B. 
S81; ThB JtMbeUa, 4 C. B. 77; and ITksZNano, 5 G.B. 70, aU 
decided by Lord Stowell : {The Forma, A. C, Nov. 8, 1860, 
8L. T. Bep. N. S. 840; 1 MariUme Law Cases, 7.) 

1992. Wages not to be dedacted from value of property 
salved in fixing the amount to be awarded : {The Alexander 
Brandt, A. C, May 86, 1841, 8kippi»Q Oazette. Bat see 
No. 1991 A) 

1993. Practice of the Admiralty Court where the value 
of a vessel and cargo is disputed and salvors decline to have 
it ascertained by appraisement, which is the strict legal 
mode. Issue of supersedeas: {Lighter toUh a DMnff^eU and 
Crane, A. C, July 16, 184i, Shipping Gazette,) 

1994. Principle adopted by the court in giving only a 
porportion of salvage on value of ship (and freight) when 
the cargo is not arrested: {The Alexander Robertson, A.C., 
July 8, 1842, Shipping Oazette.) 

1995. Freight can only he brought in when it is actually 
earned ; it is of no consequence whether it is Insured or not : 
{The Ann, A. C, March 8, 1847, Shipping Gatette.) 

1996. Tlie court does not follow a rule of awarding as 
salvage a certain proportion of the value of the property 
saved, hut the value** always forms an Item in the consi- 
deration of what should be awarded : '* (9%s RetaU, A. C, 
Jan. 29, 1866, Sh^tping Gatette.) 

1997. Whether primage and discount should be allowed as 
a deduction from the value of the cargo to contribute : {The 
BrunetUT. ThePeace, A. a, June 8, 1856, W. Bep. 638. See 
Ko. 1908.) 

1998. In all cases salvors are entitled to have the 
value of the ship, cargo and fireight, brought in ; in- 
surance must not be deducted from value of cargo, and 
primage is a questionable deduction: {The OhartotU IfyUs, 
A. C, Nov.. 11, 1846, 5 Notes of Gases i 6 Piltehard'a 
Digest, 398.) 



[Note hpthe Cbnqnltr.—The reasons fbrquesttontaig the de- 
ductioa of primage seem difBeult to understand. It is s as- 
eessary charge incurred on arriral of the goods it their 
destination. Primage virtually farms part of the fiWght 
Bee Na 1997.] 

1999. Propriety of resorting to a decree of appralsemsat 
where the value Is diaputed: {Hie Ladg EgUmon v. Tin 
Slack Sea, A. C, Dec 18, 1856. See No. 1993.) 

noa Value of cargo to be taken at Lisbon, where M^ 
vice was rendered, including a pro rata freight to Lisbon. 
Howtoaseertainltincaseofdispntei The salvage then to be 
apportioned on ship, eargo and gross fireight to London : {Hu 
John Paulf. The George Bean, A. C, Deo. 8, 1857, W. Bep. 
263 ; Swab. 89a But see 7^ Norma, 8 L. T. Bep. N. S. 
840 ; and I MariUme Law Cases, 7, finding freight sabjeet 
to deduction of wages incurred after the service was ren* 
dared; Na 1991 a) 

SAN FBANdSCO. 

8001. Interest at the rate of 25 per cent chsrgsd it 
San Frandsoo, Califbmia, and sustained: {Oitbi r. lYf 
moni, a E., July A, 1883, Shipping Gaeette, See 17 A 18 
Vict c. 90.) 

Note 6y the eon^^tier.'^lt la rather thought that the naul 
rate at that port is only 10 per oent. 

SCBEW PILES FOB ELECTBIC TELEOBAPE 

2002. Question as to breach of eontraet of affreightment 
In a case where tiie piles for an electric telegraph, bad 
screw flanges, whidi preventing them from being stowed 
close would cause them to be charged by meaanreme&t, 
while without the flangea they would be charged as dead 
weight : {Moreuood v. Arnold, Q. B., Shipping QoutetU, Dec 
17, 1853.) 

SCUTTLINO. 

2003. Scuttling ahip with malieioua intent Is a highly 
penal offence: {The Oeorgina v. The Unda, A. G., Dee. 18, 
1857, Shipping Gatette.) 

2004. Scuttling ahip in order wilfhlly to caat her awaj 
with intent to defraud underwritera. The master, who vbi 
part owner, found gaUty and aentenced to penal aenritode 
fbr eight yeara : {The Clipper, Central Criminal Court, iSMp- 
ping Gatette, May 14, 1858.) 

SEA DAMAGE. 

2006. The foetid odour arlaing flrom sea-damaged hi&ei 
inijured tobacoo not In immediate contract with them. Held 
that the damage to the tobacco was eaused by « aea peril and 
recoverable from underwritera : {Montofa v. London Auur- 
anee Compang, 6 Ex. 451, May 7, 1851.) 

SEAGOING VESSEL. 

2006. A ateamer plying between London and Dnblia, and 

carrying paaaengera, held to be aaea-going veaael and bound 

to oarry boats according to the requirementa of the 3rd 

section of the Steam Navigation Act, 9 A 10 Vict c. 100 

Plaiatiff nonsuited in Jury trial againat underwritera for 

recovery of loea beoauae of non-compliance with the role: 

{The Mbune; Senator Screio Steam Compang ▼. AeUe, Q. B., 

Dublin, Feb. 16 and 17, and May 8, 1848, Sni^oping GmetU. 

Beport of trial printed by C. F. Goodwin, 28, Eostace-street, 

Dublin.) 

SEAMEN. 

{Su "Desertion," "Salvage,** ** WsgaA**) 

2007. General observations as to the rights of officers and 
erews and the maintenance of discipline on board of mer- 
chant vessels, obedience to orders, dcei {The Australian, 
Sydney (N. S. W.) Central Criminal Court, Shipping GasetU, 
Oct 24, 1851; Camoghan T. itavidmi, Q. a, Dec. 13, 1852, 
Shipping Gatette.) 

2008. Bule of law in regard to seamen's claim for wages 
wliara he is incapacitated 1^ illnesa flrom doing duty dnilog 
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th« Toyage t (7%e Cctrihauai Barter y. Winder^ C. £., Dec. 
1853, Snpping Oatette.) 

3009. Caae relative to midntenaiice of seaman on shore 
wheninjared on board his vessel: (The Lady Margaret ; 
Organ v. Brodie, C. E., July 13, 1854, Shipping Oazette.) 

2010. The unexpected reenrrenoe of a malady to which a 
seaman has been subject is not suflBdent to disentitle him to 
his wages, though it incapacitates him from doing duty : 
(7%« Ootconda; opinions of the Attorney-General and Soli- 
citor-General given to the Board of Trade, Shipping QaxetH^ 
Ang. 7, 1854.) 

2011. English seamen navigating foreign vessels, held 
entitled to sue for their wages in the County Court : {The 
Ida WaUminai Sheldrickr. Van TryIar«d;WhitechapelC.C., 
Jan. 25, 1855, SMj^^ing Gazette.) 

2012. Seaman mli entitled to his wages, although he left 
the vessel at Quebec before the voyage was completed, 
seeing that in consequence of ill-treatment by the master he 
liad reasonable apprehension of danger to his life if he re- 
mained longer on board. Observations as to master in- 
flicting corporal punishment: (The Oueanastat Quebec 
Police Court, Aug. 12, Shipping 6'a«e<<e, Aug. 29, 1855.) 

2013. Case relative to seaman compelling master of a ship 
to put into a port and refusing to proceed unless the cargo 
was discharged and the ship repaired : (The Brenda^ Justice 
of Peace Court, Greenock, Shipping GaxetUt Dec. 31, 1855, 
and Jan. 2, 1856.) 

SEA-PASS. 

2014. Held, on the authority of Lord Stowdl, in the case 
of the Yrww EUxabeth, 5 C. Rob. 4, and note to 5 C Rob. 
App., that in questions as to restitution of captured ships, a 
vessel sailing under the colours and sea-pass of a nation, 
is to be considered as ** clothed with the national cha- 
racter of that countrj^:*' (The Industrie, A. C, Aug. 15, 
1854; 1 £. A A. R. 444.) 

3015. Importance attached by the municipal laws of other 
nations, and by the Prize Court in this country, to the 
carrying of a sea-pass, when there Is a doubt as to a ship's 
neutrality: (The EUte WWUhninet A. C, Nov. 22, 1854; 2 
£. ft A. R. 39) 

2016. Another case where the supposed absence of a sea- 
pass was in question : (The Oattee, J. C. P. C, March 29, 

1855; 2£. ftA. R. 181.) 

SEA-SHORE. 

2017. In the absence of usage to the contrary, ^'the 
average of the medium high tides in each quarter of a lunar 
revolution during the whole year is the limit to the rights 
of the Crown to the sea-shore:'* (Attomey-Oeneralr. Cham' 
here and Attorney-General v. Bees, Ch. C, 1854; 2 Eq. Rep. 
1195.) 

SEAWORTHY. 

niDXZ TO COMTEMTB. 

I. Miscellaneous Cases, 2018 to 2027, and sect. m. 

II. In^moce under Time Policy, 2028 to 2033. 

III. Fd^er Miscellaneous Cases, 2033 a to 2035. 

IV. Claims under Contract of Afflrelghtment, &c., 2034 to 

2039. 
y. Rights and LiabUities of Seamen, 2040 to 2043. 

Breach of Charter-party, 2034, 2036w 

Cargo, 2026 a, 2037, 2038, 2039. 

Charter-party, 2034, &c. 

Crew, 2022, 2040 to 2043. 

Damage to, and Loss of Goods, 2037, 2038, 2039. 

Definition ot Seaworthiness, 2018, 2019, 2020,2029. 

Freight, 2026. 

Freight Advanced, 2038. 

Gradations of Seaworthiness, 2029. 

IncompetiBncy of Crew 4fit^^ Sickness, 2022. 



Intermediate Port, 2031, 2037. 

Miscellaneous Cases, 2018 to 2027, and 2033 a to 2035. 

Overloading Ship. 2018, 2026. 

Penalty under Act of Parliament, 2040. 

Perishable Cargo, 2019. 

Pilot not taken on Board, 2029. 

River Steamer insured for a Sea Voyage, 2033 b. 

Rotten Timbers, Ac in Ship, 2031, 2023, 2024 

Salvage, 2033 a. 

Seamen (Right; and Liabilities of). 2040 to 2043. 

Sickness of Crev when shipped, 2022. 

Shipowner*s Lllfbility for Loss of, <Mr Damage to 

Cargo, Ac, 2035 to 2039. 
Suspicion 4if Unseaworthines^ftSd. 
Time Policies and Insurancf lor Voyage, 2028 to 2038. 
Wrongiul Act of assured, 20^0wl\ 

L MiSCELLANXOnS Casxs. 
(And see No. 20^$, 2030, 2032.) 

2018. Lord Denman's direction to a Jury as to the 
grounds on which a vessel 'should be considered as unsea* 
worthy on account of being overloaded: (The Britannia; 
Bagehot, Ac. v. Nahuch, Ac. Q. B., July 6, 1838, Shipping 
Gazette.) 

2019. Definition of seaworthiness. The ship must at the 
commencement of the voyage be fit for her intended voyage 
and carga Reasons given why a vessel might be in a fit 
state to carry a cargo not subject to being dissolved by sea- 
water; and yet not seaworthy when carrying a perishable 
cargo, such as soda in barrels. Lord Abinger*s direction to 
a Jury in an action upon policies on ship and freight : (CkaUez 
V. Irving, C. E., July 8, 1840, Shipping Gazette.) 

2020. Seaworthiness must be taken in reference to the 
trade in which the vessel is employed: (The Chief Baron's 
direction to a Jury in Johneon v. (Jhapman, C. E., Dec. 20, 
1844, Shipping Gazette.) 

2021. Verdict against the insurers of ship and fteigbt for 
a total loss, the Jury rejecting the plea of unseaworthiness 
although the ship foundered in consequence of water 
coming through a rotten timber in the forecastle, which 
they tried in vain to stop: (Loth v. Brockett, Q. B., Feb. 18, 
1851, Shipping Gazette.) 

2022. Insurance on ship, cargo and freight The ship 
sustained some damage on the bar at Sierra Leone. Soon 
after putting to sea rough weather came on, the ship 
became leaky, the crew being sick were unable to keep her 
free, and they finally abandoned her at sea. Two special 
Juries in London successively gave verdicts against the 
underwriters. On the application of Wilde, Seijt for a new 
trial, mainly on the ground that the crew were incompetent 
through sickness when shipped, the court were of opinion 
that Justice had not been done, but being equally divided in 
opinion as to the propriety of disturbing a verdict twice 
given, »* the rule for a new trtol feU to the ground:" (Foster 
V. SteOe, C. P. , Feb. 21 and May 29, 1837; 3 Bing. N. C. 
802 ; Arnould, 727, Shaping Gazette.) 

2023. A ship having sustained damage, which the under, 
writers on ship were ready to admit their liability to pay, 
they objected to pay a total loss arising from her sale, be- 
cause of the impossibility of effecting repairs on the coast of 
Africa; ship in a very decayed condition. The policy con- 
tained a clause " allowing the ship to be seaworthy for the 
voyage," Verdict against underwriters for a total loss, 
subject to certain deductions: (Parfitt v. Thompson, ^c, 
Bristol Assises, Ang. 23, 1844 ; and see 13 M. A W. 392,Judg. 
ment of court confirming the principle laid down by thejndgea 
at Nisi Prius ; Arnould, 69a See also No. 2024 hereoC) 

2024. In tiie case immediately above adverted to, under- 
writers on fireight held not liable, the ship being completely 
rotten in her planks, stem, &c.. and being considered by the 
Jury to have been unseaworthy when she was shippinr 
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her cargo and when ahe aaUed on the royage: {JPcuUtt t. 
Bofdoh, before Erie, J. and a epeoial Jury, Wertem Circuit, 
Bristol. Aug. 18. 1846, Skipping OauUt.) 

S02S. Verdict against underwriters fln- less, altbongh the 
ship had a rotten timber in the forecastle which caused her 
to become leaky and fonnder : (ZoaJb t. BroeUU, G. B., Feb. 
18, 1851, Shipping Oatetti, See Na a021.) 

2036. Underwriters onfrtigiu held not liable for loss, the 
ship being considered by the Jnry to hsTO been nnseaworthy 
from being oyerloaded with cargo when she commenced the 
▼oyage: {ThtAckaon; IFMs r. a»giAmi; Northern Circuit, 
LiTerpool, Sept 2, 1855, Shipping GazttU.) 

2026 a. Question as to seaworthiness in a dafaii for loss 
under a poUcy of insoranoe on eofyt loaded at sereral ports : 
{The Admiral CoJUngvood, J. C. P. a. Dec 21, 1862, Timn 
Newspaper ; 5 L. T. Rep. N. S. 604.) 

2027. Underwriters held by a Jory not liable for loss of 
ship, her timbers being in a decayed state, and the Tsasel 
consequently considered nnseaworthy when ahe saUed on 
the ToyagCL The ship was in collision, put back to Calcutta, 
and was repaired; Afterwards saUed again on the Toyage 
but became leaky and was obliged to pat back a second 
time to Calcutta, where she was condemned and sold: 
iSUwart T. SMt, C. P., Dec. 18 and 17, 1846, Shaping 
Oosttte.) 

IL ImuXAHGB VTOBB VOTAOB OB TlMI PoUOOS. 

2028. The warranty of seaworthiness does not extend 
beyond the commencement of the royage. If during the 
Toyage the crew do anything in the management of the 
Teasel whereby her loss is occasioned, the underwiitera are 
liable. The caae waa one of ballaat being improperly thrown 
orerboard by the crew liefore going into Sunderland, her 
port of destination: {Dixon r. Sadler^ C. E., June 7, 1839; 
8 M. A W. 885 ; Amould 696.) 

INote fty the Compiler.— The action was on a time policy, 
bat so fkr as any Inference might be drawn firom this circum- 
stance, the case must be qualified by the following, in which 
it has been determined that there is no implied warranty of 
seaworthiness in a time policy.] 

2029. No warranty of seaworthinesa is implied except at 
the commencement of the Toyage. Question under a time 
poUcy. Patteaon, J. said that in Law ▼. HoUingworfh 
there was "an intermediate voyage constituted, if he 
might so say, by Act of Parliament, on which royage the 
ship was not seaworthy unless she had a pilot:" {Hotting' 
worth T. Brodriek, May 27, 1837 ; 7 A. A E. 44 ; Amould, 
699, 702. But see PhilUps, 2032 and 781, and the following 
decisions glren herein.) In Thompton y. Bopper, Erie, J. 
adverted to the case of a whaling voyage from London to 
the North, where there isa warranty for four gradations 
of aeaworthineaa~flt for dock in London— for river to 
6ravesend-for sea to Shetland, and then for whaling : (see 
1 L. T. Rep. N. S. 497.) 

2030. Held (Erie, J. alone dissenting), thu a condition of 
seaworthiness is not implied where a time policy was 
eflbcted when the ship was at her owners' place of residence, 
and the assured had an opportunity ot making himself ac- 
quainted with the state of the ship when tiie policy at- 
tached. Held, also, unanimously, that if a ship insured by a 
time policy is knowingly sent to sea in an nnseaworthy 
state, and lost by means of the unseaworthiness, the assured 
ought not to be allowed to recover on the policy,' and to 
eonstitute a defence in such a case it is not necessary that 
the unseaw(Hthine8s should have been " the proximate and 
immediate cause of the loss,*' but only that it has been so 
connected with the loss as that it must necessarily have led 
to it, although accidental drenmstances, and not her un- 
seaworthiness, were the immediate cause of the ship's 
destruction. "It is a maxim of the insurance law of all 
commercial nations that the assured cannot ask for an in- 



demnity acainat losses ceased by his own wrongful act:" 
{Thompeom v. Hopper, Q. B., Feb. 28 (Shipping Gazette, 
March 7) and Nov. 10, 11 and 25, 1856; Harrison's Digest, 
102 and 120; 6 E. A B. 172 and 987 ; 8 Jur. N. S. 133 and 
606; 25 and 26 L. J. 18 and 240, Q. B.; Amould, 706; 27 
L. J., N. S., 441, Q. B. ; E. C., Jan. 21 and July 6, 1858; 5 
Jar. N. S. 93, Q. Bw, in error; Law Digest for 1859, 508.) 

IJfote 5jr the OMipOer.— Since the above was written, Shee, 
Seijt., In his 4th edition of Marshall on Insurance, pp. 126 
and 377, has discoased this case most elaborately. See No. 
2033 hereof.] 

2031. Under a Ume poUqr ** on the goad ship Suean, lost or 
not lost, in port and at sea, hi aU trades and aervlces what. 
soever and wherever, during twelve montho, oommendag 
on 25th Sept 1843," the vessel being assumed to be on her 
voyage when the poliey was issued, there Is no hnplied 
warranty of seaworthineasi If the assured were guilty of 
fraud or eoncealment regarding the condition of the ihip, 
that would void the policy, whether for a voyage or for 
time: {The Susan: Gibeon v. SmM, £. C, Nov. 27, 1650; 
15 Jur. 325. See 14 Jur. 368, Q. B., 16th Dec. 1849 ; H. L, 
June 8, 1853; 1 C L. B. 399; 4 H. Ly Caa. 353; AraonU, 
704.) 

In Jenkine v. Heffcoct, J. C. P. C, June 14, 1853, the 
Judicial Committee of Privy Council ** adopted to the Meat 
extent the law as expounded by Lord Campbell in Gibm. t. 
SmdU,^* and held that, even aasuming that in the case of s 
time policy there was an implied warrant on the ship 
leaving the first port, there could not be a ftesh implied 
warranty of seaworthinesa at every intermediate stace 
during the time expressed In the poliey : and, although not 
called upon to decide the point, Intimated a strong opinion 
that in time policies there never is an implied warranty of 
aeaworthineaa: (1 G. L. B. 406; Amonld, 707. See nomp- 
mm V. Hopper, Q. B., Feb. 23, 1856 ; and Thon^aon v. Hop- 
per, E. C, July 5, 1856; 5 Jur. N. S. 9S, Q. B. in error; 
Law Digeat for 1859, 508. See No. 2019.) 

2032. In the caae of an insurance on a veaael firom thedsy 
of her sailing ih>m Sues to the 20th March 1853, held that 
as the policy was in the nuture of a time poU<qr, in aocoTdsm 
with the decision in SmaU v. Gibeon^ 4 H. L. Cas. 353, there 
was no implied warranty of seaworthiness at the time of tiie 
commencement of the risk : {Michael v. Tredvrin, C. P., 
Jan. 18, 1856; 17 C B. 551 ; Amould, 707; Shee's 4th edit. 
of Marshall on Insurance, 126 and 377.) 

2033. Where a ship insured at Liverpool by a time policy 
for twelve months, was lost on the voyage, held that the 
shipowner might recover for a total loaa if arising from 
perila of the aea, although the vMsel unknown to him wa& 
unaeawortby when ahe aailed firom Liverpool; because 
there is no implied warranty of seaworthiness in any time 
policy: {The Lumley; Fawcua v. Sar^/leld, Q. B., Shipping 
Gazette, March 26, 1856; Harrison's Digest for 1856, 120; 
6 EL & BL 192; 2 Jur. N. & 665 ; 25 L. J. 249, Q. B.; 
Amould, 708. See Nos. 1598 and 2030 hereof.) 

III. FuBTHEB MiscoLLaiinous Caaaa. 
2033 a. Salvors having taken a ship into Tereeira, insured 
their interest in her for the rest of her voyage in respect of 
their salvage reward for aervices rendered. Held that the 
policy waa subject to the usual implied warranty of sea- 
worthiness on the ship's departure from Tereeira : {KniU r. 
Hooper, C. E., June 12, 1857; W. Rep. 791.) 

2038 b. Definition of seaworthitteBS where a river-going 
steamer is insured for a voyage by sea. Numerous cases 
reviewed: {Burgeee v. Wiekham, Q. B., Jan. 31, 1863, 8 L. 
T. Bep. N. a 47.) 

IV. SXAWOBTHIIIXSS DNDKB COMTRaCT OV 
AvrBBGHTBOaiT, Ac. 

2034. A vessel being in a leaky state and not fit to reedre 
a cargo on board, merchant reliered of claim for damsges 
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on accooBt of breach of charter-party in not loading cargro 
because of the ship's nnsea worthy condition, in opposition 
to alleged usage for ships to take in cargo while repairing 
In order to sare tima What is comprehended nnder the 
term *' seaworthiness," as applicable to a charter-party : 
iRreeA, Ae. v. Tata^ Liverpool Assizeti April ft, 1839, Sh^ 
ping Oauttt.) 

2035. A shipowner does not undertake that the ship shall 
be free flrom suspicion of unseaworthiness, while really fit 
for recelTing her cargo: (3bwM y. Emdenon^ Harrison's 
Digest, 3403 ; 4 Ex. 890 ; 19 L. J. 163, Ex.) 

2036. Verdict against charterers for damages on account 
ofnoD-ftilfllmentQf charter-party, although they alleged that 
the ship, which had been a steamer conyerted into a sailing 
vessel, was not fit for a sea voyage, and it appears so to have 
been found by the Tribunal of Commerce and the Supreme 
Court at Brussels: (iSoy v. Van Eaten, C. P., Feb. 18, 1851, 
Shippmg Oautti.) 

2037. Question as to duty of shipowner, when aware of his 
ship having put into an intermediate port in a damaged 
state, to have her repaired and made seaworthy before pro- 
ceeding on the voyage. Claim of merchant for loss of coals 
jettisoned in consequence of her leaving that port in an 
anseaworthy condition: {Worms v. Storey^ C. £., May23, 
1855, Shying Gatxtte.) 

2038. Claim against shipowner for loss of goods and re- 
pasrment of freight paid on them, the vessel being alleged 
to have been unseaworthy when she sailed : iTheSovereion ; 
Dunbar v. ameerthvaite, Q. B., Dec 20, 1855, Jan. 15, 
April 25 and July 7, 1856, Shipping Oazette.) 

2039. Shipowner held liable for damage to coals through 
vessel having to put into an intermediate port and there 
discharge and repair, in consequence of being in an unsea- 
worthy condition when she sailed: {The Sophy; Magnm v. 
Fairbras$t G. P., Dec 20, 1856, Shipping Gazette.) 

v. Casks bklativb to Riohts and Liabiutus 

OP SSAKBN. 

204a An implied warranty of seaworthiness at the com- 
mencement of the voyage held not to exist, upon which a 
seaman could sue the shipowner for injury to his health 
arising from the defective condition of the ship, where 
there was neither firaud nor concealment, or other blame 
on the part of the shipowner. Cases of Seymour v 
Maddon and Priestley v. Fowles dted, and dicta in Gibson 
y. SmaU commented upon. A seaman had a right 
to compensation for injury to his health, proved to 
have been caused by the neglect of the shipowner to 
supply the medicines required by 7 4e 8 Vict, c 112, & 18. 
The penalty imposed for such neglect did not take away 
the common law right of the injured party. Cases cited 
and commented upon: Stevens v. Jeaeoeke, 11 Q. B. Rep. 
731 ; Underhitt v. JSlUcombe, McLel. & Y. 450 ; Z>oey. Bridges, 
1 B. ft Ad. 847; Bowning v. GoodchUd, 2 Wm. Bl. 906: 
{Couch V. SteOe, Q. B., Nov. 16, 1853 ; 2 a L. R. 940.) 

2041. Hate leaving a ship at Adelaide upon the ground of 
her being unseaworthy, held not to be a desertion, so as to 
make his surety liable in the stlpuhited penalty: {The 
ERersUe; Davidson v. Todhunter, Northern Circuit, Liver- 

*pool, Aug. 27, 1855, Shipping Gaxette.) 

2042. Seamen held entitled to leave a vessel on aooonnt 
of her being unseaworthy : {ITie Brendck, Justice of Peace 
Court, Greenock, Shipping Qasette^ Dec 31, 1855, and Jan. 2, 
1856.) 

2043. Opinions of the Queen's Advocate and the Attorney 
and Solicitor-Oeneral regarding the righto and liabiUties of 
the seamen and shipowners in the case of unseaworthy and 
ill-manned ships, Dec 19, 1865, on a case submitted by the 
Board of Trade, citing PriesOey v. Fowles^ 3 11 A W. 1, and 
17 ft 18 Vict, c 104 (Implied condition of seaworthiness, i 



Burden of proof of unseaworthiness—defect of remedy for 
seamen), quoted in Shipping Gazette, Jan. 7, 1 85& See also 
leading article of Shipping Gazette, Jsiai. 11, 1856, referring 
to Couch V. Steele, Q. a, Nov. 16, 1853 ; 2 C. L. R. 940 ; No. 
2040 hereof. 

SECONDARY EVIDENCE. 
(See Charter-party.) 

SECURITY FOR COST& 
(See Boa) 

SEIZURE. 
(«w" Capture," "Blockade." " Restitution." ftc) 

2044. General right of British subjeets to take pos- 
session of enemy's property coming into this country. Form 
of proceedings in oasa of such seizure or capture by non- 
commissioned captors. Question aa to seizure of munitions 
of war or other property on land under special authority of 
the Crown. Domicil, aa alTeoting national diaracter of in- 
dividuid. Spoliation of papers. Observations by the court upon 
thecases of The Hunter, 1 Doda 480; The Tw Brothers, 1 C. 
Rob. 131; The Biting 8m, 2 C. Rob. 104; The PoUy, 2 C. 
Rob. 361 ; The Marquis, 1 C. Rob. 31 ; The Adrina, I C. 
Rob. 313: {The Johanna BmiUe, or The Johanna Emilia, 
A.C., June 30, 1854, 1 B. ft A. R. 319 to 330, and note to 
page 330.) 

2045. Construction of order in council of March 29, 1854, 
exempting from capture or seizure Russian vessels sailing 
ftvm a foreign to a British port before that date : {The Argo, 
A. C, Aug. 4 and 15, 1854, 1 E. ft A. R. 375.) 

2046. ** Property claimed by British merchants cannot be 
restored if at the time of seizure the trade was contrary to 
British statute law." Cases cited: The WaMngham Packet, 
2 Rob. ; The Etruscan Packet, 4 Rob. 262 : {The Ocean Bride, 
A. C, Oct 13, 1854, Shipping Gatette.) 

2047. In a claim for restitution of the cargo of a ship, 
seized for breach of blockade, the exclusive jurisdiction 
belongs to the Admiralty Prize Court Coats and damages 
given, not fh>m date of seizure, but from the date when the 
claim for restitution was made to the time when simple 
restitution was offered but declined. Restitution ought to 
have been accepted under reservation of the question as 
to damages and costa: {The Elise Wilhdmine, A.C.. Nov. 
25,1854, 2E. ftA.R.40.) 

2048. (Custom-house officer condemned in costs and 
damages to date when simple restitution was offered but 
declined, for wrongful seizure of a neutral vessel on the 
ground of alleged breach of blockade There is a wide dis- 
tinction between commissioned and non-commissionod 
cm>tors. Case quoted and founded on, and explained by 
the court : The AUeson, 2 Dods. 4& Absence of Danish sea- 
pass in question as to ship's neutrality : {The EHse Wilhel- 
mine, A. C, Nov 25, 1854, 2 A. ft E. R. 31, approved of 
by the J. C. P. C. in The Ostsee, March 29, 1855, 2 £. ft 
A. R. 180.) 

2049. Costa and damages given against captors where a 
ship was seized without reasonable ground for suspicion 
that she had committed a breach of the blockade of 
CAronstadt; reversing the Judgment of the Admiralty Court. 
Misprint in Pratt's edition of Story, p. 35, where the word 
possible cause of capture is rabfltitnted for probable cause. 
General principles applioable to this point extracted from 
report made to King George III. in 1753 by the Judge of the 
Admiralty Ciourt and the law officers of the Crown. 

Cases dted, founded or commented upon, or explained 
by the court: 

The Pigou (not Pigon aa in No. 1533 hereof), before 
the French Conseil des Prises in 1799 (Traits des 
Prises Maritime, published in 1855). 
TheStc^a (an American case), 2 Chranch, 93; 
JTte George (an Amorican case), 1 Mason, 26. 
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And the following EngUah 

The Maria Schroeder, 3 Rob. 152 ; 

97k«2V«(m,4Rob.79; 

The WUHam, 6 Rolk 816; 

The BHeabeth, I Aoton, 13 ; opinion oTSir William Grant, 
an anthorltj npon iaeh anlitleeti aeoond only, if aecond, 
to Lord Stowell. 

The AekBon, S Dodi. fil, ahip and cargo destroyed by 
oapton. Reatitntlon, with ooats and damagei, de- 
creed by Sir Wm. Soott, In April 1815, to an American 
claimant 

The BuAu, decided by Sir William Scott (Lord Stowell) 
In 1815. 

HU Cape NiooHa Mole caaea Beatitadon decreed where 
captured ihlpa had been condemned by the Coart of 
Admiralty at St. Domingo, to which, by mistake, 
no warrant had been issued to give It a prize Jaria- 
dlction ; captors indemnified at the pablic expense : 
The Huldah 3 Rob. 336; The Driver, 5 Rob. 145. 

The Beliy, 1 Rob. 93. What Joatifies a condemnation for 
breach of blockade. 

The Elite IfiOkeftnlne, 3 £. A A Rep. 3L See Ka 3048 
hereof. 

The Btttffi 1 Bob. 93, above dted, a case where it was a 
queation of some nicety whether a blockade was or 
was not in existence. 

The ZiOM, Edw. 190, where a capture was made from a 
nentral under a mistaken conatructlon of a British 
Order in ConndL 

The John, 3 Dods. 336, where the price was lost by un- 
unaroidable accident. Restitution of an American 
Teasel, captured by a Brltiah cruiser. In Ignorance 
that war between Qreat Britain and America had 



The Mentor, 1 Rob. 153. Act of mischief done by the 
King's olBcers through IgnorancsL They must look 
to their own Oovemment for reimbursement 
The ^tch/tman, 5 Rob. 153, a case relative to contraband 
goods, and delay of the Crown to exercise right of 
seizure. 
The 8t Juan Jfepomuceno, 1 Hagg. Adm. 365. Value of 
slares liberated by the Crown, sought to be recoyered. 
lando ▼. Rodney, 3 Doug. 614 ; and The Saabet, 6 Rob. 54. 
Also the American cases ; 

f^ Eleanor, 3 Wheaton, 357, as to distinction between 

a subordinate officer and the admiral ; and 
TheLioeley, 1 OuUison, 337, as to the comparatlre appli- 
cation of the rule regarding coata and damages to 
public and private ships. 
Rule as to carrying sea-pass and other ship's papers (2 E 
A A. R. 180.) Observations as to the great Interest 
which captors have in increasing the number of prizes, 
and the wholesome restraint to be put upon them : (3 
E. A A. R. 186.) 
(7^ Oettee, J. C. P. C, Feb. 33 and March 36, 1855, 3 E. A 
A. R 170 to 188.) 

2050. Rule of Admiralty Court as to arrest of the cargo, 
when a ship is seized: {The CaroUne, A, C, June 20, 1855. 
Shipping Gazette.) 

2051. Liability of United States Government for act of 
military officer in command at Puebla seizing as enemy's 

■ property a quantity of tobacco, restitution of which was 
afterwards decreed to the proprietor. " It would be un- 
reasonable to require of military officers tlie experience or 
legal skill necessary to be applied to the ascertainmoit of 
legal rights." Principles regulating rights of seizure: 
(American case : /. Alexis Port v. The United States, U. S. 
Court of Claims, 9 M. L. R., May 12, 1856.) 

2051 a. Insurance was elfected on money expended for 
provisions for the use of 350 Chinese emigrants or coolies 
and advance of firelght, from Macao to Havana, " warranted 
free from capture and seizure." On the high seas the 
coolies assaulted the captain and crew and took possession 



of the ship, which waa thereby totally lost. Held, that the 
underwriters were by the above warranty exempted fh>in 
liability for the loss. Cases and authorltlea cited In arga- 
ment by Wilde for plaintiff and Blackburn for defendant: 
PoweU V. ffifde, 5E. A B. 607; Amould on Insurance, 832; 
Emerlgon on Insurance, c. 12, a. 18; Gou v. Withere, 8 Burr. 
693, 695; Dean v. Hornby, 3 E. A B. 180; and J^aylorv. 
Palmer: {KleinwonT. Shepard, ML. J. 147, (I. B.',ZiL.T. 
Rep. 313; 5 JnrN.S.862; the Law Digest to June 1859. 
508, to Dec 1859,836.) 

3061 b. A ship was chartered for a voyage fht>m the west 
coaat of AfHca, and a cargo waa shipped on the idiarteren' 
account on the outward voyage to Ambriz and Loanda and 
insured. The ship waa seized at Ambriz by a Britlab 
cruiser on 31st Sept 1854, for being, aa alleged, engaged in 
the slave trade, and taken to St Helena, where aentence of 
forfeiture and condemnation waa pronounced by the Vice- 
Admiralty Court on 30th Nov. 1854. Notice of abandon- 
ment waa given without delay to the underwriton in 
London on 13th Dec. 1854, before intelligence of the eon. 
demnation had been received. An appeal waa made to tin 
Judicial Committee of the Privy Council, and on 3rd Feb 
1858 the judgment of the VIce-Admlralty Court mi re- 
versed, and the cargo ordered to bereatored tothedisr- 
terer. He could not have obtained possession of any of bSi 
goods until Dec 1856, and then only by giving security 
for the invoice coat of the goods, having reference to 
their depreciated value. A email part of the goods beinf 
perishable had been sold, and the residue had remahied u 
a security for the heavy penaltlee awarded by the Viee- 
Admiralty Court : Held, that the seizure of the ship being 
a wrongfol act which could not be regarded as sanctioned 
by Government, the underwriters were liable ** If it had 
been a lawful taking by a British cruiser the underwriters 
would not have been liable." Sundry cases cited by the 
court, and by Wilde for the pit and Bovill for deft. Decree 
for a total loss: {Lotano v. Janeon, Q. B., June 16, 1869 ; 33 
L. T. Rep. 370 ; 38 L. J. 337.) 

SET-OFF. 
8h " Freight,*' 1183, aa to American law; bnt aeoordhtfto 

EngliA law, 
8053. A set-off on aecount of damage to gooda cannot to 
pleaded in an action for firelght The damage must be the 
subject of a cross-action : (AUen v. Wvmark, City Sherlflk' 
Court, MitcheU'a Maritime Regiater, Nov. 33, 1863.) 

3053 a. Where there waa an adjustment of a partial loss 
not indorsed on the policy, held, that In an action by the 
assured for the partial lose the underwriter could not plead 
a set-off for Insurance premluma equal to the amount ad- 
justed: {Luekie v. Buehby, C. P., June 10, 1853, 3017, 3313, 
3332,2401 ; i C. L. R. 691 ; Amould 124.) 

2053. Question as to Insurance broker's right to setoff 
loss against premiums due to underwriters : (77k« Ann Rose ; 
Beekwith and others v. Bullen and others, Q. B., Jan. IS, 1858. 
Shipping Gazette,) 

2053 a. Claim of set-off in a case relative to damage to 
cargo by collision. Action brought under 6th section of 24 
Vict c 10. In suits for seamen's wages, the invariable 
practice has been to adjust the accounts, to make aliowanoe 
for advances and slops fUrnished. The decision in the 
Araminta's case was for the sake of justice carried perhaps 
to a doubtful extent Practice in courts of United States 
contrasted with that in the Court of Admiralty here, as to 
cUlms of set-off: {The Don Francisco, A. C, Dec. 3, 1861 ; 5 
L T. Rep. N. S. 461.) 

SHARES OF A SHIP. 

2054. Neutrals holding shares in an enemy's ship, held, 
on the authority of Lord Stowell, not to be entitled to rerti- 
tntion In case of capture : {The Primus, A. C, July 21 1854 ; 
and Tine Graff A. Bemetorff, A. C, Oct 20, 1854 ; 1 £. ft A. 
R. 353.) 
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SHIP. 
(iSmsIso ** Abandonment,** "Bottomry,** "CoUMon,** 

" SalTsge,** Ac 

mraX TO OONTBM'lll. 

L AssiBtlng Ship off the ground after diaeharge of Cargo, 

S055. 
II. Loss of Ship, S056 to 2061. 
III. Sale of Ship, 8063 to 9083. 
American Ship, 2066. 
Assignment of Freight, 2078. 

AsBistanoe to Ship agronnd, after landing Cargo, 2056. 
Ballast thrown orerboard, 2067. 
BiU of Sale, 2071. 
Bottomry, 2068, 207a 
Bowport insecnre, 2068. 
Brokers (Ship), Uability of, 2078. 
Glaasiflcation of Ship in Lloyd's Register, 2076. 
Freight, 2067,2078. 
Interest on Losses, 2061. 
Liens, 2068. 

Loss of Ship, 2066 to 2062 and 2064. 
Master's Anthority to sell Ship, 2065, 2070, 2076, 2077, 

3082. 
Mortgage, 2068, 2081. 

Particnlar Ayerage. (iS08**AYerage-- Partiealar.**) 
Part Owner, 2078. 
Registry, 2066, 2066 a. 
Restitution, 3072, 2074, 2060. 
Sale of Ship, 2063 to 2082. 
Salvage (Sale of Ship to pay), 2069. 
Seaworthiness admitted by a special Policy of Insurance 

on Ship, 2060. 
' Slave Trade, 2059. 
South Sea Fishery, 2061. 
TiUe to Ship, 2066, 2077. 
Wages of Seamen, 2068. 

1. AssisTXNO Ship off thk Gboumd afxsb Disobabob of 

Gaboo. 

2055. Rule of law as to whether expenses getting ship off 
the ground after her cargo is discharged, are a subject of 
Keneral or particular average : {The Snowdon ; Job v. 
LangUm, Q. B., June 11, Shipping OazettCy Jxme 27 ^ 1856; 
26 L. J. 97, Q. B. ; Amould, 922, 932. See full report of Lord 
Campbell's judgment ia Shipping Oazette, April 24,1857, 
Jforan v. Jones, Q. B., April 21 and 22, 1857; Harrison's 
Digest 103: 6 £1. A Bl. 779; 8 Jur. N. S. 109; 26 L.J. 97, 
Q. B. ; Amould, 932, 933. See " General Average.*') 

II. Loss OF Ship. 
{See also ** (Tonstructtve Total Loss," " Total Loss," and 

No. 2069.) 

2056. A ship on the strand sold for 8602. The purchaser 
after three weeks succeeded in geting her off, and repaired 
and sold her at a profit of SOL Verdict against under- 
writers for a total loss of consent: (TheUghtning; Oriepy. 
Taylor, G. E., July 1, 1837, Sh^^lfing Oatette.) 

2057. Ballast having been improperly thrown overboard 
in order to allow ship to enter Sunderland with a low tide, 
in consequence of which the ship was lost, underwriters 
held liable: (Dixon v. Sadler, C. E., June 7. 1889 ; 8 M & 
W. 859; Harrison's Digest, 2009 ; HUdyard's edition ofPark, 
483.) 

2068. Claim of shipowner for total loss not sustained by a 
jury, on the ground that the lower bow port was not pro- 
perly secured, and that the vessel was never on the rocks 
aa alleged: (Bobineon t. Brockett, Ac, Newcastle-on-Tyne 
Assizes, Feb. 28 {SMpping Gatette, Mareh 8), 1840.) 

2059. Underwriters on a time policy held not liable for a 
total loss of ship, the jury finding that she had been em- 
ployed in the slave trade: {The FormidaMe ; Blffth v. Forbes, 
C. E., Feb, 22 and 23, 1844. Rule for new trial reftued, 
C. E., April 29, 1844, Shipping OamtU.) 



2060. Ship sold at Gambia, where repairs could not be 
done. Underwriters held liabla The policy admitted the 
ship to be seaworthy when she sailed, and the underwriters, 
therefore, were barred from pleading that the loss proxi- 
mately caused by perils insured against, arose from the 
unseaworthy state of the ship : {PaxiUt v. Thompson, Sc^ 
Bristol Assises, Aug. 28, 1844; 18 M. dk W. 892; Amould, 
698.) 

2061. Vessels fishing for sea elephants and seals in the 
South Seas, are usually accompanied by tenders in whieh 
the fishing is carried on, the vessel herself being moored in 
some convenient harbour, and often without any of the 
crew being left on board. Verdict against underwriters for 
a total loss, the vessel having been driven firom such moor- 
ings when the crew were absent, and vessel never after- 
wards heard of. The Jury did not give interest on the loss, 
as no custom of Lloyd*8 to pay interest on losses was 
proved: {The Esther; Sturge v. Haldemand, C. E., Feb. 28, 
1848, Shipping Cfatette.) 

2062. Loss of a ship occasioned by the wrongful act of the 
assured in sending her to sea when she was not in a fit 
condition to go to sea. and improperly permitting her to be 
on the high seas near the shore for a great length of time 
without a proper crew, whereby she was wrecked, held not 
to be recoverable flrom underwriters on a time policy effected 
while the ship was lying outward bound at the place of the 
owner's residence, although there be no implied warranty 
of seaworthiness in such a case : (The Mary Graham ; 
Thompson v. Hopper, Q. B., Feb. 23 (Shipping Gazette, 
March 7), and Nov. 10, 11 and 25, 1856 ; Harrison's Digest, 
102 and 120 ; 6 EL A Bl. 172 and 937 ; 3 Jur. N. S. 133 and 
608; 25 A 26 Q. B. 18 and 240; W. Rep. 360 and 83. See n 
as to this case, *' Seaworthy," Na 2030.) 

III. Sale of Ship. 
(See also "Registry," " ResUtution.") 
2068. Bills granted under a special agreement for the 
purchase of a ship by one of two purchasers for balance of 
the price, not being paid by the grantor, he having become 
bankrapt, the other purchaser was held liable for payment 
of the unpaid purchase-money: (Lynn v. Chafers, Rolls 
Court, May 24, 16B7, Shipping Gazette.) 

2064. Ship sold as a wreck and resold by purchaser at a 
profit after repairing her. Verdict against underwriters for 
a total loss of consent; (27k« Lightning; Orisp v. Taylor, 
E. C, July 1, 1837, Shipping Gazette.) 

2065. The master of a ship has power to sell her in 
cases of absolute necessity, to do the best for all concerned, 
and therefore to dispose of her for their benefit : (Hunter v. 
Parlter, die., £. C, Deo. 11, 1839, and Nov. 7, 1840 ; 7 M. & 
W. 322; Amould, 235; Shoe's Tenterden, 19.) 

2066. American ship sold under decree of Admiralty 
Court. Title perfect without the register. The court re- 
fused a monition to bring in the register, as it might lead 
to a sale by order of this court, being considered a defective 
title without the register, which the American consul 
refased to give up on the ground that it was his duty to send 
it to the Secretary of State in the United States. In case of a 
British ship it might be necessary to require delivery of the 
register at the 'Custom-house, and the court might, in 
such an ipstance, exercise a proper jurisdiction: (The 
Tremont, AC, Jan. 13, 1841 ; 1 W. Rob. 162 ; Pritchard's 
Digest, 418 ) 

2066 a. An unregistered agreement with owner of ship 
could not be enforced against ship or proceeds under 3 A 4 
Will. 4, e. 65, s. 81, and 8 & 9 Vict c. 89, s. 34. MeCalmont 
v. Bankin, V. C. C, Feb. 7, 1850, 14 Jur. 475 ; 19 L. J. 215, 
Ch., founded upon in I7te Liverpool Borough Bank v. 
Turner, V. Ch. C, July 24 and 25, 1860, where it was held 
that a mortgage not in the form prescribed by Merchant 
Shipping Act is invalid : (3 L. J., N. S., 84.) 

2066 b. Sale of ship. False representation as to deserip- 
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tionofmaterUl: (Wright r. Orooket, 2 Seott N. R. 686; 
Harriaon's Digested Index, yeer 1841.) 

1067. A alilp hftTing tniteiaed dftmaice near Caleotte, the 
captain, who waa owner, came to En^nd. tefctled with the 
onderwrltera on ship for AO per eent and then retomed to 
Calcntta, where he lold the ihip instead of repairing her. 
Dtoderwriters on freight held not liable for a total loas : 
(The Jforr Anm; Oougher t. Ptare$t Q. B., Feb. 22, 1851, 
aupping GasetU.) 

9068. Effect of mortgage claims or liens for bottomry or 
seamen's wages where the ship is sold at a foreign port 
hj the master in case of necessity. Concealment of the 
ezistenoe of a bottomry bond from the purchaser would 
be a firand: (ThtOaiharitta, A. C, March 3, 18fil, ah^fptng 
Oasette,) 

2069. The loss consequent on the sale of ship under 
decree of the Admiralty Court to pay salTage, because 
of the owners refosing to glre bail, is not reooTerable from 
underwriters : (PAs Sebe; Botttto t. ^urnqf, C. P., May 30, 
18ftl, lie. B.) 

2070. By the maritime law, as well as by the Uw of 
England, the sale of a ship by the master can be JustlHed 
only by ImperatiTO necessity. Condemnation by a Tioe- 
admiralty court not condnalTe. Sale of a British ship by 
naval oflBeer who had charge of her after being recaptured 
from piratea held Toid, in the Absence of necessity being 
shown : (7^ EUm C^mtcft, A. C, June 2 and 18, 1863, 
1 E. A A. R. 3& But see Maclachlan on the Law of 
Merchant Shipping, 162, as to the decision in Cammai t. 
&ifeff,3H.AN. 617.) 

2071. Liability of purchasers of a ship from the ship- 
builder to the holders of a previous assignment by bill of 
sale of the ship while buUding: (Befd t. Fairbanks C. P., 
July 1863, 1 C. L. B. 787.) 

2072. Evidence and documents required to establish a 
claim for restitutton of a captured ship, sold by an enemy 
to a neutral. Just before the commencement of or during 
war: {Tht Johann Chrittophi, A. C, Oct. 13, 1864, Spinks* 
Prise Cases, 82 ; IJu ChriHtne, A C, Oct. 18, 1864 ; 7%$ 
Mmea Iferek, A. C, Dec 6, 1864. 2 £. * A. E. 90 and 101 ; 
and theSotfkuU, A. C, Dec. 16 and 29, 1864, 1 E. ds A. B. 
4-24.) 

2078. Claim of damages consequent on resale of ship 
sustained against brokers, where payment of the price of 
the ship waa guaranteed by the brokers, and the purchaser 
failed: iTheDundonaid; Fimie v. 2Vm0W, Liverpool Assizes, 
April 9, 1866. Sk^pptitg OaseUe.) 

2074. Restitution of a captured ship, claimed because of 
its having been sold by an enemy to a neutral before decla- 
ration of war: (The BaMea, A. C, Aug. 6, 1866; Spinks* 
Prize Cases, 264 ; Judgment reversed by J. a P. C, Feb. 3, 
1868; 11 Moore, 119.) 

2076. Claim for damages on account of faUure of guarantee 
that a new ship built at Quebec and sold to the plaintiff by 
the defendants, should class seven years A 1 in Lloyd's 
Register: {The Saldanha; Bainee v. OU>b$t Bright andOo., 
Northern Circuit, Liverpool, Shipping Oatette, April 11, 
1866.) 

2076. *'A British ship being at Savannah, entirely unsea- 
worthy, and the master without funds, the owner refused to 
open a credit, and directed the master to raise money on 
bottomry, which proved to be impossible, and the costs of 
the repairs would have exceeded the value of the ship. Ileld 
that the master was Justified in selling without waiting to 
communicate again with the owner.** Examination of cir- 
cumstances constituting a sufficient case of necessity for 
sale. Burden of proof. Expoise of detention. Costs : 
(The Olaegat^t A. C, Aug. 8, 1866; 1 Swabey, 146, 146 ; 9 
M. L. R. 618; Maclachlan on the Law of Merchant Ship- 
ping, 149.) 



2077. The sale of a ship by the nuMter at a foreign port 
without authority, having been eflleeted by ftrand and for- 
gery, possession decreed to the original ownw. ** It is a 
misfortune to the purchaser to have paid his money on s 
iMd title, but such is the case of every one who is the victim 
of fhind: ** (The Smpreu, A. C, Dec 6, 1866, Sh^fping 
Oateite.) 

2078. Assignment of fireli^ after sale of part of ship held 
good only so for as concerned shares in the ship which re- 
mslned in name of the seller. Ship's expenses eamiog the 
flreight to be paid out of it before any division being made 
As a general rule a sale of the ship implies a sale of the 
earnings. **The co-owners entitled, in the abeenoe of ex- 
press notice fh>m the assignees to insure tbe ship and 
deduct the expense fhwn the freight : " (Lincbag v. Oibbi, 
M. R., July 28 and 24, 1866; 22 Beav. 622; 2 Jnr. N.S. 
1039; Harrison's Digest, 194 ; and see 26 Beav. 51 ; 28 L. J. 
692, Ch.; Law Digest for 1869, 962; affirmed by Gonrtof 
Appeal. Feb. 16, 17 and March 1, 1869 ; 83 L. T. Bep. 20; 
'* Assignment," 166 b.) 

2079. Sale of ship by master, the son of the owner falsely 
describing himself as owner. Vessel restored : iTkeEmprm, 
A. C, Nov. 23 and Dec 6, 1867 ; Harrison's Digest, 19S; I 
Jur.N.&119.) 

208a Leading case relative to purchase of ship by i 
neutral firom an enemy in anticipation of war. Cases cited 
and oommented upon: The 8edu OndimfiHem^ 4 Boh. 100; 
3%e Warrt, 8 Price, 269; BtepheHum v. Dcweom, 3 Bear. 
342 ; Langton v. Hortcn, 1 Hare, 649 ; Uaiie v. ChOtrit, 
I Ring. N. R. 697 ; The Tobago^ 6 Rob. 218 ; Tfte Mdriama, 
6 Rob. 24 ; The Chrittine, 1 Spinks' Adm. Cases, 21 ; and 
the American decisions in The Franeee^ 8 Cranch's Rep. 417, 
and The Ban Joee, 2 Qnllison's Rep. 283. Restitution de- 
creed in a case of capture: (The Arief^ J. C. P. C, Feb. 1» 
and March 21, 1867.) 

2081. Sale of ship under statutory poirer given by 7l8t 
section of 17 A 18 Vict, c 104 (the Merchant Shipping Act). 
Sundry questions with mortgagees: (The Sehoodiadc; 
MeLartg v. Jfiddbfon, V. Ch. C, Jan. 23. 1858, and Ch. C, 
Aug. 6, 1868, Shipping OoMette.) 

2082. " The want of repafrs, the possibility of lepairiBR. 
the expense of repsirs, and of remaining in port, the wut 
of funds or credit, the impracticability of oommunicatlog 
with the owners, and other circumstances may, in oombina- 
tion, constitute the necessity which alone givea the master 
authority to sell the ship at a foreign port : ** (The Margaret 
iiikhett, A. a, Aug. 6. 1868; 4 Jur. K. S. 1193; see Mac- 
lachlan on the Law of Merchant Shipping, 146, 149.) 

SHIP AGENCY. 

2083. Purchase of yellow metal for a ship. The pereons 
ordering it having been treated with as principals, and a 
bill granted by them; under Mr. Justice WlUes* direction to 
fury, shipowners held firee from liability, having settled 
accounts with the persons who gave the order, and became 
bankrupt befbre the bill was pidd : (7^ Foftruamer; itiUos 
and another v. Hudton and others, C. P., Feb. 18, 18M, 
Shipping Oautte.) 

SHIFS ARTICLES. 

2064. Indonament on ship's articles Inadmlsrible as eri- 
dence of the ports to which she went: (T^eJneHnai Bor- 
reU, Se, t. Johnson, C. E., Feb. 17, 1848, Shipping €fautts.) 

2066. An agreement with seamen having been construed to 
be for a voyage firom Shields to Barcelona, thence to Quebec 
and back to the United Kingdom, the Vice-Admiralty Court 
had not under 17 8b 18 Vict, c 104, Jurisdiction to entertains 
suit for wages of the mate: (7%e British Tar; Smith t. 
Oharlesen, Vice A. C, Quebec, July 6 (Shipping CfatetU, 
Aug. 4), 1868.) 

SHIPBROKE& 
(See "Broker," "* Freight'*) 
2086. ChUm for commission on freight : (The Mary ffoua ; 
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Suter and another r. Byley, Liverpool C. C, March 17, 1868, 
Shipping QoMetU.) 

2087. A shipbroker obtainiog a charter for a cargo of 
iron, held entitled to commission on flrelght, thongh charter- 
partj effected for same cargo through another broker: 
iJonei Brother* ▼. Drewett, Newport G. C, March 18, 1868, 
Shipping OateUe.) 

SHIPBUILDER. 

2088. Shipbuilder fonnd liable in damages for loss through 
a profitable charter not being obtained in conseaaence of his 
failing to build and delirer a ship within the time specified 
in his contract: (The Startled Fawn; Fletcher ▼. Tayleur, 
Northern Circuit, Liverpool, Aug. 27, IB65, Shipping Oatette.) 

2088 a. Case relative to passing of property in ship before 
bankruptcy, under a contract for building, Ac, and as to 
special damage for detention : {Wood t. Bell, Q. B., Not. 17, 
1655; Jan. 12, 1866.) 

2089. Engineer and boiler maker found liable to steam 
eoltier company in damages for non-completton of two steam 
colliers contracted for : {The Union Steam OaOier Company y. 
Humphrey, £. C, Feb. 22, 1866, Shipping Oaxette.) 

2089 a. Question relative to damage for undue delay in 
completing ship according to contract, and interest claimed 
on money lying idle through the detention: {Woody. BeU^ 
Jte.^ E. C, June 2, 1866.) 

209a Verdict against shipbuilder for damages for breach 
of contract in not completing and delivering an iron vessel 
within the time specified In the contract. Evidence as to 
average profits derived by shipowners: {The DeerOayerx 
Blyth, Ac V. T^yJew, Northern Circuit, Liverpool, April 4, 
1856, SMpping Gazette.) 

2091. Payment by instalments of the price of a ship in 
course of baildlng. Certificate of approval of work : (3%»y- 
leur V Btythe, Q. B., May 2, 1866 ; 9 M. L. R. 164.) 

2092. Action against a surety for noncompletlon of a ship 
in time : {The Oeneral Steam Navigation Company v. Rottt 
C. P., Jan. 21 and Feb. 1, 1868, and E. C, June 19, 1868, 
Shipping Ocusette.) 

2093. Claim of damages for not supplying a suitable steam- 
ship in terms of contract: (The Aberdeen, Leith and Clyde 
Shipping Compcmiy v. Stephen and Son, Court of Session, 
Scotland, March 26, 1868, SMpping Oazette.) 

2094. A shipbuilder having built a ship of larger size than 
contracted for, and the purchasers having taken delivery 
and paid a higher price as charged, held that the latter 
could not claim "repetition** of the difference in price: 
{Duff, MeTnroy and Co. v. McMillan and Son, Court of Session, 
Scotland, June 3 {Shaping Oazette, June 9), 1868.) 

SHIP'S HUSBAND. 

2095. One of the directors of a shipping company held not 
entitled to act as ship's husband and charge commission: 
(Benton v. ffeaihom, Harrison's Digested Index, year 1842; 
I Tonnge and Collier, N. C. 326.) 

2096 a. Ship's husband held entitled in a question with 
mortgagees to deduct cost of necessary repairs to ship and 
outfit for the voyage from gross freight and earnings of ship. 
Oeneral principles as to rights of part owners with refiBrenoe 
to earnings of ship and expense of repairs: {The l%amet; 
Oreeen v. Brigge^ V. Ch. C, April 12, 1848 ; 6 Hare, 396 ; 12 
Jur. 326 ( 17 L. J. 828, Ch. ; Harrison's Digest, 8379.) 

2096. A shipbroker abroad, employed by the ship*s hus- 
band in this country to charter a ship, has no right to make 
the freight per charter-party paysjide in advance for the pur- 
pose of hii retaining it in payment of a debt due to him by 
the 8hip*s husband: (Wakh and HowleU v. Frovan, C. E., 
June 8, 1863 : 1 C. L. B. 823.) 

2097. A secret agreement for commission to be paid by 
charterer to Bhip*s husband out of freight, held under special 
circumstances to constitote a fraudulent act, subjecting him 



to dismissal in terms of contract: {TheFhca>e; Brtnant. 
Prfston, V. Ch. C. Dec 21, 1863, ISUpping Gazette.) 

2098. Part owner of ship having performed the duties of 
ship's husband without any agreement as to commission, 
held entitled to remuneration, more especially seeing that 
another part owner had previously acted as ship's husband, 
and been paid commission. The rate of oommission so 
allowed was 2i per cent on the gross freights, and 2i per 
cent, on the disbursements: (2%s 2>«2ia; Salter v. Adey, 
V. Ch. C, Feb. 1, 1866, Sh^aping Gazette.) 

2099. Liability of shipowners for goods ordered by ship's 
husband and not paid for. Before Piatt. B. and a special 
Jury: {The Wctlter Morriee; Cazeneau v. Morrice, Home Cir- 
cuit, Shipping Gazette, April 9, 1856.) 

2099 a. ** A ship's husband cannot pledge the credit of 
other part owners, not being their agent, for the purpose of 
borrowing money." But he is entitled to receive the freight, 
account for it at the end of the voyage, and deduct his dis- 
bursements fi'om it Motion to restrain him firom receiving 
flight refused, there being no improper conduct to Justify 
such restraint Question as to insolvency and costs: {Harriz 
j.Reyru>ldt, V. Ch. C, Jan. 31, 1866; W. Rep. 278.) 

2 100. Power of managing owner to appoint himself as broker 
to the ship in collecting and distributing freight: {Smith r. 
Lay, 3 Kay & J. 105 ; Harrison's Digested Index, 194, year 
1867.) 

2101. Claim for conunlssion to ship's husband or managing 
owner, where there was no agreement with his co-owners. 
Evidence on both sides being adduced as to what would be a 
fair remuneration, held that the highest sum namM onght 
to be awarded, and not an average rate of commission : {The 
Tudor; Smith y. Lay, V. Ch. C, April 22, 1868, Shipping 
Gazette.) 

SHIPMENT OF CAROO GENERALLY. 

Liability of shipowner for damage. See No. 417 a. Also 
Shoe's Tenterden, 269. 

SHIPMENT OF COALS. 

2102.- In a case which had been tried before a County 
Court relative to demurrage under a charter-party fo load 
coals and coke in the Tyne, a new trial was ordered, on 
the ground that the County Court should have admitted 
evidence as to what is understood in the Tyne by the- words 
** regular turn of loading:" (TVks Triton; Liedemann v. 
Schultz, C. P., Nov. 8, 1863 ; 1 C. L. R. 87 ; 23 L. J. 17, C. P. ; 
Shee's Tenterden, 196.) 

2103. Coals must be shipped within a reasonable time, if 
no specified time is mentioned in charter-party, but only " to 
load in regular turn as customary: " {The Atlaz; Dye v. 
Eggleton, Northern Circuit, Newcastle, March 2, 1864.) 

2108 a. On the same subject see Ingledew v. Calderon, 
Northern Circuit, Liverpool, Aug. 26, 1854, Shipping Gazette. 

SHIPOWNER. 
IMDXK TO coHTiinn. 

L Miscellaneoms, 2104 to 2109. 
n. Part Owners, 2110 to 2112. 
IIL Liability for Stores Supplies, or Advances of Money to 

Master, Ac., 21 13, to 2131. 
IV. Liability in respect of Cargo, 2132 to 2141. See also 
GoldDust, 1283. InsnfBcIeney (ofTackle), 1262 b, Ac 

Advance Notes to Seamen, 2109. 
BUI of Lading (Fraudulent), 2141. 
Cargo (Loss of, Damage to, or Sale of), 2132 to 2141. 
Collision (Wilfbl). 2106. 
Costs, 2106. 
Crew, 2115, 2119. 
Damage to Cargo, 2182. 

Damages for Malicious Petition to Court of Bank- 
ruptcy, 2111. 
Dunnage (Insufficient), 2138. 
Fisherman not a Trader, 2108. 
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aioi 
LtaUUtjr, aiOft, 91(N^ SI07, 9111, Silt to SUI, till to 

1141. 
Lteni, SlOft. 
Umttitioii of fiaWIHIm Sao **CdUlrion,** now 

qnoUflod 1^ McL 54 at Mwdunit Staiffpiiic Anond- 

ment Act 186L 
JfMter, tappUaa and Adroneeo of Money to, Ac, tilt 

to till. 
MIrtako of Maitar, 1119. 
NagUgenaa, tl4a 
Fart Ownen, 31 10 to till. 
BagiatFatUm (effact ol). ■• to UMUtj kt Bapataii 

till. 
8aloorGafso.21t6. 
8aln«a,tI06. 

8aani«n*s Malittananea on Sbora, 31 IS, 3119. 
Saeorttj for aafe retom of Ship, 8110, till. 
WUftU CoIUaiOD. tlOft. 



3104. A ahipowner may inaiire aa fMgJU the profit to be 
dflriTOd from canyinghia own goodaiohto own ahip: (180; 
Devmx t. Jmum, C. P., 8th May 1819 ; 6 Bing. N. C. 519; 
7 Soott. 507; t Jar. 678; AnoD. 873; PhUlipa, tit. See 
Noa 1300. 1367 and 1691.) ' 

8105. A abip may in aome inahmrea eopUBao Uahle to 
liana acquired prior to her aala, and there may be caaea 
wliera innocent pordiaaen, not peraonally liable, mi^t 
luiTO their ahip attached and aold for damagea ooeaaloned 
by oolUaion before tliey porefaaaed. Shipownera held not 
liable for damage done to a foreign yemel by the maater of 
their ateam-tog wflfnlly nmning her into the foreigner, on 
the groond that it ia a principle that a maater ianot reapon- 
iibla for the wilftil maUdona acta of hia serrant. General 
obaorratlona as to the law regarding the liability of a prin- 
cipal for the acta of hia agent Sundry caaea dted and dia- 
eoaaed: (The Druid, A. C, April 85. 1843; 6 Jnr. 441 ; 1 
W. Bob. 399; Pritchard'a Digeat, 370, 415; Mactachlanon 
the Law of Merchant Shipping, I06i) 

3106. Shipowner not reaponaible for coeti in an action for 
aalrage inatltated withont hia authority: (The WSlkeim6He, 
A. C Not. 33, 1843, Shaping Gazette.) 

3107. Shipowner not exempt from liability, preriona to 
legislatlTB enactments on the sal^ect, for damage through 
tictB of a duly authorised pilot: (Z%e Eden, A. C, March 4, 
1846; 10 Jar. 297; 4 Notes of Caaea, 460; Pritchard*s 
Digest, 37&) 

3108. Qnestion aa to a fisherman, owner of aandry fishing 
smacks, not being a trailer within the meaning of the bank- 
mpt law, as a shipowner or carrier : (Be Thomae Forge, In- 
solvent Debtors' Court, June 6, 1855; 3 B. ds In. Bep. 144.) 

2109. Held by a majority of the Judges, that if a seaman, 
in consideration of an adranoe note, ia sapplied partly with 
clothes and receiyes the balance in cash, the advance note 
may be enforced against the shipowner by the person so 
obtaining it: Hart r. Ntuh^ and Brown t. B^mes cited 1^ 
Willea, J. in expresring bis dissent : {McKcme ▼. Joyruon, 
C. P., May 23, 1858; W. Bep. 658; and see 5 C. B., N. &, 
218 ; Uw Dlgeat for 1859, 963.) 

IL PabtOwhibb. 

3110. The captain of a ship, being also part owner, held 
bound to give secority to his co-owner for the safe return of 
the vessel, although the latter was indebted to him : (The 
Maria Sou; Thompson v. Adair, A. C, Dublin, March 3, 
1856, 8h/^[>ping Oatette.) 

2111. A part owner of a vessel found liable in damages to 
the other part owner in respect of a false and malicious 
petition to the Court of Bankruptcy: (Lover y. Pumett, 
Liverpool Court of Passage, April 11, 1856, Shipping Oaeette.) 

2112. Arrest of ship in Admiralty Conrt of Ireland by one 



part owner till seeartty riioold be gtven by the maater, who 
waa the other port owner: (flhsiMr WJOiam Sltmer, A. C., 
DobUn, Doe. 15, 1856; Sklppimg AiacMe.) 

IIL IiAmun ion Somoa on AmrAncw cm Monar to 

Maacn, Ao. 

tut. Maater not entitled to borrow withont neeeasity, «> 
aa to make the owner, reading at Newport (Monmootii- 
ablre), liable for a debt eontraeled lior expenses incorred at 
MowoMtle-on-Tyno, bar port of deodnaUon, for towage, and 
ahipwright'a wagoa: (JBcUm ▼. CWayfun, C K, July 16, 
1861; 6 Ex. 886; Madoffhlan on the Law o# Mercfaao: 
supping. 111.) 

1114. Hdd, that a ahipowner waa not liable fcr cash sd- 
vaneed to maater, nnleaa abown that the advance waa necei- 
aary, and that there waa no time to oomnranicate with the 
ownera: (The WWamie Advemimre; StMmkw. TomAad, 
C S. C, Jane 9, 1854, Skippiag Gautte,) 

11 15. Sh^iowner held not liable fiir maintenance on abore 
of seamen iq)ared on board the vesaeL Bramwell, Q.C. for 
pit; Knowlea, Q. C. for deft. : (As Ladg Margaret; Organ 
T. Brodie, C. £., Jniy It, 1854, aiMnMV Gazette.) 

1116. The maater'a power to borrow and pledge the iblp- 
owner'a credit is now gronnded on reaaonable neeeaitf. 
Bole for a new trial roAued, It being inlerred that the jury 
oonaidered there was soeh reasonable neoeaalty where the 
maater of a ship, wind-boand, borrowed 52. to repleoisb 
provi^na, although in two days he might have received an 
answer to a communication if made to the owners. It <ras 
the master's doty to be ready to aaO at the eariiest change 
of wind. Caaea cited: Beldou y. CampbeU, 6 Ex. 886; 
Mackintoeh v. Mitchezon, 4 Ex. 175; The Oriental, 7 E A X. 
476. Ac : (Edwardz v. MaviU, a P., Nov. 4, 1854 ; 2 C. L. 
B. 1343.) 

3117. aaipowner held liable for necessary materials for 
repidra done to the rigging at Bristol by orden of the master 
of a ahip belonging to Sunderland. Observations as to right 
of suing owner instead of master. Beport of Frott v. Oliver 
in the Law Tbnez, dted by Mr. Crosby in argument: (Moere 
y. Cooper, Bristol C. C, Dec. 8, 1854, Shipping Gazette.) 

3118. Shipowner in Liverpool held liable for the expeiue 
incurred by the master of a ship at San Francisco in fitting 
her np and famishing stores, Ac, in the reasonable expe^ 
tation of her being employed to carry paaaengers. Argu- 
ment by Watson, Q.O. for plaintiff; Shee, Seijt. for defen- 
dant; before Jervia, C. J. and a special jury: (7%e Man/ 
HoOand; Merino v. Winch, C. P., Feb. 31, 1855, Shippizg 
Gazette.) 

2119. Shipowner held not liable for refreshments supplied 
on shore to some of the crew of a ship working at her u 
labourera after her arrival in the Weat India Dock, although 
the master had given a written order for the supply, and 
signed the account for the owners to pay. Argument by 
Mr. Chandler for defendant: (Nind v. Hutehinzon, C. S. C 
June 7, 1855, Shipping Gazette ) 

3130. To render the owner of a ahip, after he has aold her 
and retained a qaalified possession as a security for the 
purchase-money, liable for articles supplied by orders of the 
master, it must be shown that he was acting as the master 
of that owner : (Frost v. OKver, Q. B., Jane 34, 1853 ; and 
1 E. A B. 301 ; Miteheson v. OHoer, E. C, July 3, 1855 ; 5 
E. & B. 419. See Maclachlan on the Law of Merchant 
Shipping, 103.) 

2131. Shipowner held not liable for advances made by sa 
agent, without necessity, to the master at a port in this 
country, where an accredited agent of the shipowner had 
previonsly supplied the ship with all that she required: (fte 
Oockermottth CaztU; Howell v. Walton, CardifT a C, Aug. 
35, 1855, Shipping Gazette.) 

2123. Mere registration as owner of a ship held not to 
render the person so registered liable for repairs. Case 
mled by dedsion of the Ex. Cb. in Frost v. GUver, 2 E. A B. 
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260, which was considered to inrolve the same principle : 
Kffackufood v. LyaU, a P., Nov. 20, 1855, Shipping Gazette; 
17 C. B. 124 ; Maclachlan on the Law of Merchant Shipping, 
103.) 

2123. After a ship was sold and the purchaser registered 
as owner, the master, ignorant of the sale of the ship, and 
acting, as he supposed, for the former owners, obtained 
supplies which were used fbr the ship. Held, on the autho- 
rity of Frost V. Oliver, 'j E. & B. 260, cited by Watson, Q.a, 
that the purchaser was not liable for the debt so contracted 
by the captain. Authorities cited by 0. Pollock in argu- 
ment: The Cynthia, 16 Jur. 748 ; The EUta Cornish, 17 Jur. 
73; Abbott on Shipping, 8th edit. 134; {The Arabian; 
Mackenzie, Ac. y. Pooky, C. E., Jan. 18 or Feb. 1, 1866, W. 
Rep. 262.) 

2124. Question relative to liability of shipowner for cost 
of stores supplied by orders of the master of a ship hired fbr 
a season by the master himself under a special contract : 
(American case: Baker v. Huchine, Supreme Judicial Court 
of Massachusetts, March Term, 1866, 9 M. L. R. 43.) 

2125. Shipowner resident at Bideford, held not liable for 
stores supplied to the vessel at Newport by order of the 
master (who was a part owner) without communicating 
with his co-owner. Obsecvations as to the recent decisions 
on this subject: {The Eliza Jane; Moore v. Beards Newport 
C. C, Shipping Gazette, May 21, 1866.) 

2126. Verdict against shipowner for reimbursement of 
cash advanced to master to pay a small shipwright's bill and 
obtain supplies to enable a ship laden with com to sail ftom 
Odessa, althoagh money had been previously sent out by tlie 
owner to fhcnish all that was required, and the captain had 
not kept correct accounts: {The AUianee; Swan v. Wilkin- 
son, Secondary's Court, June 25, 1856, Shipping Gazette.) 

2127. Non-liability of owners for supplies ordered by the 
master of a ship who was employed to work her on the prin- 
ciple of the •' clear fifths, allowing the owner 20L for in- 
suring the ship, and accounting to the owner every three 
months for the earnings of tho vessel according to the above 
ratio : " {The Deborah; Johnson v. Ward, C. E., Dec 2, 1866, 
Shipping Gazette.) 

2128. Shipowner's liability for repairs ordered by ship's 
husband, to whom he had sold a moiety of the ship: 
{Preston v. Tamplin, Harrison's Digest, 194 (1857) ; 2 H. 
&N. 363 ; 26 L. J. 346, Ex. ; B.C 3 Jur. N.S. 1247.) 

2129. In case of bankruptcy of agents who had granted 
a bill for ship's stores and not paid It; verdict against ship- 
owner for the amount: {The Ken; SeoU, Ac ▼. De Witt, C.P., 
AprU 23, 1867, Shipping Gazette.) 

2130. A ship's husband, being part owner, gave a bill 
to sailmakers for repairs done, and supplies fhrnished 
with authority of the other owners, and afterwards became 
bankrupt ; verdict against shipowner for amount : {fftmt and 
others v. Waters and others, Northern Circuit, Liverpool, 
March 25, 1858, Shipping Gazette.) 

2131. Shipowner's liability fbr stores or repairs. He 
must be sued on his own contract Registration merely does 
not make him liable: (ships Mersey and Bangalore; Jones v. 
Darbyshire, Northern Circuit, Liverpool, April 6, 1868, Sh^ 
ping Gazette, See No. 2120 and 2122.) 

IV. LiABiLiTT roB Loss 0& Dakaqs to, o& Sale ov 

Cabgo, &a 

2132. Verdict against shipowner for loss on sale of gbods 
which were shipped by mistake in a vessel bound to Cal- 
cutta, instead of by one bound to Canton, the master of the 
latter ship having erroneously granted a bill of lading for the 
goods, though not on board : {Evans and Co, v. /Nicholson, 
C. E., Feb. 17, 1842. Rule for new trial reftased, C.E., Nov. 
n, 1842, Shipping Gazette.) 

2133. Shipowner held liable for loss of money abstracted 
fk-om a box for which a bill of lading had been granted : 
^ffyde V. Green, «fec., Q. B., Shipping Gazette, July 16, 1845.) 



2134. Liability of shlp(fwners for goods consumed by fire 
on board a ship at New York. Value to be made good 
(American case : Lakeman, <ke. v. Grinnell, Ac, New York 
City Superior Court, Shipping Gazette, 1861.) 

i2136. Verdict against shipowner for damage to wheat^ 
where the ship had a very greatly protracted voyage, not 
being sufficiently manned, and the captain omitted to renew 
at an intermediate port certain plank which was found 
to be decayed. Question relative to Uie impropriety of 
keeping damaged cargo on board until payment of freight 
be made. Brougham's Selection of Legal Maxims, p. 171 1 
cited on behalf of defendant : {The Conqueror; Zizinia v' 
Knight, Galway Assizes, Maroh 28, 1854, Shipping Gazette.) 

2136. Shipowner held liable beyond the value of the ship 
and firelght for loss by wrongful sale of the cargo by the 
master at an intermediate port, to pay for repairs to the 
ship. Proceeds of the cargo received and held by the ship- 
owner with a view to deduct ft^eight: {The Jesse Miller; 
Heydom v. Bibby, C. £., March 1, 1865, Shipping Gazette.) 

2137. Shipowners held liable for loss on goods shipped at 
Marseilles for Hong Kong, arriving one month later than 
the time stipulated (and so being out of season), through the 
vessel Into which they should have been transhipped at 
Bombay being filled up with opium : {Marsh v. PenimtUar 
and Oriental ^eam Navigation Company, Supreme Court, 
Hong Kong, Aug. 3, 1856, Shipping Gazette.) 

12138. Shipowner held liable for damage to sugar from 
Barbadoes caused by being insufficiently, dunnaged. Evi- 
dence as to requisite height of dunnage: {The Grecian; 
Boyd V. ffeyn, Antrim County Record Court, Shipping 
Gazette, Aug. 8, 1855.) 

2139. Question as to shipowner's liability for loss caused 
by a mistake of tho master. Opinion of Campbell, C. J. : 
{7^ Perseverance; Usbome v. Mattocks, Q. a, July 1, 1856, 
Shipping Gazette ) 

2140. Claim at the instance of a merchant against a ship- 
owner (br damage to cargo of potatoes firom being left un- 
protected, except with canvas, fbr several days during 
severe frost at Constantinople : {The African, s., Sichell v. 
Dixon, Ac, (^B., Nov. 29, 1866, Shipping Gazette.) 

2141. Shipowner held liable to shippers for value of goods 
delivered to holders of fraudulent asslgninent of bill of lading , 
the master having sigued bills of lading without seeing the 
mate's receipt for goods : {Schuster and Co. v. McKellan 
Q.6nFeb. 11, 1857 ; rule for^new trial granted, Q.<B., April 
17, 1857, Harrison's Digest, 198 ; 3 Jar. N.S. 1320; 26 L. J. 
281, (^ B. ; Maclachlan on the Law of Merchant Shipping, 
344.) 

SHIP'S PAPERS. 
{See " Simulated Papers," Spoliation.") 

2142. Practice of the court where simulated or contradic- 
tory papers are produced in a claim fbr restitution of cap- 
tured property. Qolourable bUl of lading. Burden of proof : 
{The Ida, A. C, June 29, 1854 ; 1 E. & A. R. 336.) 

2143. Effect given to the fact of the regularity of ship's 
papers in questions relating to the ownership or national 
character of a captured ship: {The Baltica, A. C, Feb. 9, 
1866; Spink's Prize Cases.) 

2144.- Case relative to papers to be carried by a neutral 
ship. Duty of captors in regard to ship's papers, Sec, under 
the Act 17 Vict. c. 18 : {The 08tsee,J. C. P. C.,Feb. 23, 1855, 
Spinks' Prize Cases.) 

SHIPPER. 
(5m "Dangerous Gtoods," "Freight," 1218.) 

DfDBX TO C0MTSMT8. 

Delivery of Cargo, 2146. 
Freight, 2147, 2148 to 2150. 
Hypothecating Cargo, 2146. 
Spontaneous Combustion of Cargo, 2 1 49. 

3145. Held, that a shipper of goods at Newcastle, who had 
transmitted the bills of lading to the consignees in New 
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Tork, ooold not Interfere toprerent the matter pledging the 
cargo at an intermediate port for the repaira of the ship, nn- 
leas he oonid ihow that the property of the goods still re- 
mained with liim ; ship bonnd from Newcastle to New York, 
pat into Cowes for repaira : (iiayiM ▼. ^cneeiKl, Ch. C, 
April 10, 1841, affirming Judgment of Viee-Ghaneellor. But 
see Beneeke's Principles of Indemnity, 2ft9, as to master not 
being entitled to hypothecate eargo if he cannot thereby 
sare part of the cargo.) Cases relattve to giTing notice to 
shippen regarding bottomry, fte., Noa 244, 259. 

2146. Qaestioa as to claim of the shipper of a cargo pur- 
chased by him on accoant and risk of a correspondent to 
withhold delirery of the c irgo : iOreen r. Maittand, BoUs 
Court, Feb. 10, 1842, Shtpping Qatette). 

2147. Question as to liability of shipper of goods for 
ft'eight where the ** stop" on the goods for fMght was taken 
oft, and the consignees became bankrupt : {Often t. Dirom^ 
Ac., £.a, July 11, 184R, Shipping OautU,) 

2143. The owners of a ship may proceed either against 
shipper or consignee for freight, and may say to the con- 
slgnee, *' We take your security to enable the stop on the 
cargo for freight to be removed, but if yon do not saUsiy 
the freight we hold the shippen liable.** Obserrations on 
Saamdtn t. Vanx^ar^ the Lord Chief Baron, in Qretn r. 
Dirom, Ac, C. E., July 11, 1848, Shipping Oautte. See No. 
2150. 

2149. Verdict of a minority of a Jury taken of consent, 
finding that a cargo of copper ore had not been in a fit con- 
dition for shipment when put on board and spontaneoas 
combustion arose fh>m the sulphuretted hydrogen emitted 
by the ore, and other goods had to be taken at an Interme- 
diate port in lieu of it at a less flight; shipper held liable, 
under the direction of the Lord Chief Baron, to make up the 
deficiency of freight to the shipowner : {Tht Thonuu Bett; 
Riehardton ▼. ScuUer, C. £., Dec 21, 1852.) 

2150. Liability of shipper in London for freight refhsed to 
be paid by the consignee for carriage of a mare landed at 
St Vincents : (^The Bolivar; Onathead y. Lidiard, C. S. C , 
March 30^ 1854, SMpping Qcuetu. See No. 2148.) 

215L Shipper of goods held liable in payment of freight in 
the first instance for briclu which had been reduced to dust 
owing to machinery having been stowed above them, but 
were rirtually received in their decomposed state and used 
as ballast by the shipper's agent at the port of destination. 
A claim for damage to the goods should be the subject of a 
separate action : {i%e Matilda Wattmbath ; OarrtU r. 
Mtlhuith, V. Ch. C, Sh^pptng Oaeette, April 29, 1858 ; 83 
L. T. Rep. 25 ; W. Rep. 491 ; 4 Jur. N.S. 943.) 

SHIPPING AND MERCANTILE GAZETTE. 

2151 a. Verbatim report in the above journal of judge's 
sammiDg up at the trial of a cause at Guildhall, refeiTcd to 
by the court in 77^ Harbinger; Lindsay v. Leathly, Q. B., 
MitcheirsUaritime Register, April 18, 1863. 

[Note by the Compiler. — The reports of the judgments in 
Admiralty cases given in the Bh^ping Oaaette are peculiarly 
valuable, and have been not only filed by proctors for con- 
venient reference, but on various occasions cited in the 
Admiralty Court, and made available by Dr. Swabey in his 
series of Admiralty Reporta This Digest and the Digest of 
Salvia Awards is an index to reports in that shipping 
journal since its commencement ; in other words, a digested 
index to Dr. Lushington's decisions down to the year 1860, 
and including many leading cases since that date.] 

SHIPPING MASTER. 

2152. Non-interference of shipping master In cases of 
wages where proceedings are pending before a decree has 
been made by a court of law : {The Countess of Cawdor^ 
Thames Police Court, Aug. 25 and 27, 1855, Shipping Gazette.) 

2153. Another case on the same subject. Construction of 
13 A 14 Vict. c. 93, sects. 96 and 98 : (The'Araminta, A. C, 
Feb. 29, 1856; W. Rep. 396.) 



SHIP'S STORES. 

2154. SUpownen lield liable for stores supplied to the 
order of the ship's agent in London by directions of the 
managing owner: {HaU v. Howardt G. S. C, Shipping 
Cfazette^Dec 16, 18S3.) 

2155. Shipowner held liable for neeessary stores supplied 
at Bristol by order of the master to a ship belonging to 
Sunderland: {Uoortw, Cooper, Bristol C. C, Dec 8, 1854, 
Shipping OazeUe.) 

2156. Spare spars, eanvas, boats, and surplus stores for 
ship's use, held to be inolnded in the words ** ship's tackle, 
apparel, and furniture," and therefore within the seamen's 
lien for wages. Stores for three yeara had been put on 
board. The crew proceeded for their wages, and the ship 
and stores were sold by order of the Vice-Admiralty Court. 
Authorities cited in argument :—Pritchard's Admiralty 
Digest as to marinera' lien for wages; Oale v. Laurie, 5 
,Bamewall A CressweU. Constmetion of 53 Geo. 3, c 159. 
No order made aa to costs, it being the fint time the ques- 
tion had been raised : (7%« Prince Regent, Vice-A.C., Adelaide 
Sh^)ping Oautte, Aug. 10, 1857.) 

[I^ote.— In the report of this case it Is mentioned that one 
of the counsel said, ** He believed there were no Adminltjr 
Reports in the colony, and he could therefore rely only oa 
the text-books and colonial practice*'] 

SHIPWRIGHT. 
{See "Repairs.") 

2157. A shipwright having contracted to repair a ship so 
as to render her fit to be pot on the red star class in Lloyd's 
register, held liable for loss caused by the negligence of bis 
workmen in omitting to make good certain defective places 
in the ship : (The Enterprise; Strong v. Taylor, C. P., July 
2, 1853, Shipping OazetU.) 

2158. Verdict of jury against shipwright for cost of re- 
newing insufficient repairs, and for half the consequential 
damage by having to put into a port Qaestlon as to general 
or limited contract : (.The Tamerlane ; Elmslie v. Pitcher, 
Western Circuit, Winchester, March 4, Skipping Gazette, 
March 9, 1857.) 

. SIGNAL OF DISTRESS. 

2159. What is a signal of distress? Fishing veaselsleavioi 
their occupation to answer such a signal, and therefore in 
the expectation of having to perform a salvage service, are 
entitled to indemnity. Mere ignorance of locality dees not 
seem a sufficient ground for charging salvage instead of 
pilotage: {The Pepita, A. C., March 15, 1853, Shippwg 
Gazette.) 

2160. In salvage questions, any signal hoisted by a vessel 
which is in a damaged state is held to be a signal of distress, 
and not merely a signal for a pilot : (TV Fdix, A C, April 
4, 1853 ; The ffedoig, A. C, April 29, 1853 ; Tfte Nimrod ?. 
The John, A. C, Feb. 28, 1854, Shipping Gazette.) 

SILK. 

2161. Uttderwrlten held not liable for a total loss on sillc 
damaged by salt water and sold at aa intarmediate port, 
although part of it might, at a reasooable expense, hare 
been put into proper condition to be forwarded to its desti- 
nation ; the silk being insured fte» from particnhir average. 
Case of Rotue v. Salvador distinguished from this case. 
Principles applicable to constructive total loss of goods : 
(ifovone V. Haddon, Jbe., C. P., Jan. S5, 1850 ; Harrison's, 
Digest, 8015; C. B. 80; 19 L. J. 161, C. P.; Amoold, 
1128.) 

SIMULATED PAPERS. 

2162. In disposing of a claim of a neutral merchant for 
restitution of cargo, Dr. Lnshtngton said that further proof 
could not be allowed, ** where there was any attempt to d(r 
ceive the court by the manufacture of papers not of s true 
and genuine character :" (The Ida, A. C, June 29, 1854; 
I E. ft A. R. 336.) 
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SLAVE TRADE. 
iSee also ** Capture (Joint) ;" **Seizare,*' 2051 b.) 

INDSX TO CONTXim. 

Act of Congress, 2165. 

Capture or Selcnre, 2164, 2166» 2167, 2171 a. 

Cargo, 2171 a. 

Condemnation of Ships engaged in Slave Trade, 2164, 

21G9. 
Construction of Statutes, 2165, 2170, 2171 a. 
Insurance, 2163, 2168. 
Joint Capture, 2167. 
^ Lo8» of Slaves, 2163. 
Miscellaneous Cases, 2166 a, 2171. 
Portuguese Vessels (Condemnation oOt 2164, 2169. 
Prize, 2164, 2166. 2167. 
Queen's Ship, 2166. 
Restitution of Cargo, 2171 a. 
Time Policy, 2168. 

2163. Underwriters held liable for loss of slaves (insured 
against loes by sea peril), on board a vessel which put into 
Bermuda in distress, where by the British authorities tiiey 
were emancipated : (American case : Bimjwm v. CharUsUm 
Marine Imuranee Company, C. P. Columbia, U. S., July 26, 
Japping OazetUt Aug. 22, 1837.) 

2 194. Portuguese vessels condemned under 3 A 4 Viet, 
c. 73, for being engaged in the slave trade : (Reg. v. Vic- 
toria; Reg. V. LoviiOy Vice- A. C, Jamaica, Feb, 28, Shipping 
Gazette, May 7. 1840.) 

2165. Construction of Act of Congress with reference to 
vessels subject to confiscation for being engaged in slave 
trade: (American case: 2%€ United Btaiee v. Catherine, 
U. S. District Court, Shipping Oaxette, Sept. 4, 1840.) 

2166. A vessel seised by the officers of a Queen's ship for 
being engaged in the slave trade, held to be a prize to them, 
although they were removed from her by orderf of a supe- 
rior officer, he having no legal power to dispossess them. 
Jurisdiction of mixed commission courts, Court of Delegates 
and Admiralty Court: (The Eagle, A. C, June 8, 1841 ; 1 
W. Rob. 236 ; Pritchard's Digest, 441.) 

2166 a. Cases relative to the slave trade: (CHmaraentr. 
PraUm, 6 Jur. 879, Priv. Co. ; Harrison's Digested Index, 
year 1842; Logan v. BurOam, 7 Jur. 1, Priv. Ca ; Har- 
rison's Digested Index, year 1843.) 

2167. Application of rules governing cases of joint cap- 
ture in questions of prize. Effect given to evidence of re- 
leasing witnesses in case of joint capture of a vessel engaged 
in the slave trade: {The Sooiedade Felit, A. C., Aug. 2, 
1848; 1 W. Rob. 303; 2 W. Rob. 155, 159; 6 Jur. 134; 7 
Jur. 956; 1 Notes of Cases, 286; 2 Notes of Cases, 430; 
Pritchard's Digest, 441.) 

2168. Action on a time policy for a total loss of a ship 
which bad been employed in the slave trade without the 
knowledge of the firm who effected the Insurance as agents 
for the owners : {The Formidable ; Blyth v. Forbee, C. £., 
Feb. 22 and 23, 1844; rule for new trial refused, C. £., 
April 29, 1844, Shipping Gatette.) 

2169. A Portuguese brig condemned for being fitted up 
for the slave trade on the coast of Mozambique: {The Dom 
Pedro Duque Do Porto, J. C. P. C, July 1, 1848, Skipping 
Gcaette.) 

2170. History and constniotion of U. S. Statutes in rela- 
tion to the slave trade: (American case: United Stateer. 
liavhr, U.S. District Court, Nov. 19, 1856 ; 9 M. L. R. 449.) 

2171. Cases relative to the slave trade: {Thelfewport, J. 
C. P. C, Feb. 17, 1857; Hoer*ard v. The Q^eent J. C. P. C, 
Dec. 1 and 2, 1857, Shipping Oaxelte.) 

2171 a. Construction of 5 Geo. 4, c. 113, ss. 2, 4, 7, 10, 11 
and 51. In order to subject ship to forfeiture, guilty know- 
ledge on the owners* part must be proved, and the burden 
of proving it, as regards both the owners of vessels and the 



skipper of the cargo, lies on the seizor. What subjects the 
cargo to forfeiture. Question as to costs and damages in 
ease of restitution, where suspicion attaches to the owners 
of goods, and where goods are seized for penalties impro- 
perly imposed on innocent consignees. National honour 
"ought to be vindicated at national expense," and merchants 
engaging in lawfulad venture and subjected to illegal sentence 
should be indemnified by Government Injury sustained by 
consignees being condemned in penalties is not of a character 
for which damages can be awarded in a Court of Admiralty. 
CUues commented npon: Barton v. The Qaeen, 2 Moore 
P. G. C. 19 ; pn Campo v. The Queen, 2 Moore, 15 : (Hocquard 
V. The Omen, appeal fh)m Vice-A.C., St. Helena, J. (X P. C, 
Feb. 5, 1858, Shipping Gatette.) 

SLINGS. 

2172. Shipowners liable for;ioss pf cask of currants through 
negligence of lumpers using can hooks instead of slings in 
discharging: (The Vesta; Oebrickt and Robinson, C 8. C, 
Jan. 10 1854. Shipping Gaeette.) 

SLIPPING CABLES. 

2173. Effect given by the court, in a question of salvage, 
to the fact of a vessel having slipped from her anchor. It is 
not always a proof of actual danger to the ship : (The WH' 
heknine, A. C, March 2, 1842, Shipping Gatette.) 

2174. Anchor and chain slipped from to avoid collision 
with a vessel which had been abandoned by her crew. Loss 
of anchor and chain held to be recoverable from that 
vessel: (American case : I%e Perkins, Ac, District Court of 
U. S. for Massachusetts, 1856, 9 M. L. R. 496.) 

SLIPWAY (HIRE OF), AS TO JURISDICTION. 
(See " Admiralty Court," 34.) 

SMUGGUNG. 

XNDXX TO O0VTBIIT8. 

Charterer liable in Damages to Shipowner, 2176. 

Condemnation of French Ship, 2177. 

Penalties enforced against Officer of London Docks, 

2175. 
Penalties enforced against Shipowner, 2178. 
Smuggling Implements on Board, 2177. 

2175. Penalties enforced against an officer of the London 
Dockis for permitting cases of brandy to be delivered without 
being first inspected by the Costom-bouse officer : (Attorney- 
General V. Slater, C. E., June 19, 1838, Shipping Gazette.) 

2176. Charterer of a vessel found liable In damages to 
the shipowner, for concealing cigars and English chintz 
among wood which he was shipping on board a vessel for 
France: (Messervey v. Bessen, Royal Court, Jersey, Oct. 2, 
£fft^l>ping Gazette, Oct 10, 1838.) 

2177. French vessel condemned as forfeited under 3 & 4 
Will 4, c. 53, and 6 & 7 Will. 4, c. 60, for having smuggling 
implements on board (coupled with other suspicious cir- 
cumstances) when within a league of the British coast. 
Before Parke, B. and a special jury: (Attorney-General y. 
Le Revert, C. E., Feb. 6, 1840, Shipping Gazette.) 

2178. Penalties enforced against an English vessel fitted 
up Jot smuggling purposes and having on board spirits from 
abroad in casks smaller than required by Act of Parlia- 
ment: (Attorney-General v. Evans, C. E., Nov. 28, 1840, 
Shipping Gazette.) 

SODA ASHES. 

2179. Evidence given that soda ashes as a ground tier of 
a ship form a dangerous one: (Castk v. Irving, C. E., July 
8, 1840, Shipping Gazette.) 

SOUTH-SEA nSHING. 

2180. Vessels fishing for sea-elephants and seals in the 
South Seas, have usually tenders in which the fishing is 
carried on by the crew, the vessel herself being left moored 
in some convenient harbour, and often without any of the 
crew being left on board. Verdict against underwriters for 
a total loss, the vessel having been driven ftom her moor- 
ings when the crew were absent, and vessel never heard 
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of aftenrardt. Interest on Ioh not given by the Jnry x 
(The BMOker atwrgt ▼. HaHdwMmA, G. E., Feb. 38, 1848, 
Shippit^g Oazette.) 

SOUTHAMPTON DOCKS. 

2181. Gtrgo transhipped in the Southampton Docks with- 
out being landed, held not liable under the U9th section of 
the Statute of Rates In respect of doing so : (AouAampAMt, 
Deck Company t. ffiU, Southampton C. C, Sept 27, 1848, 
Shipping Oatette.) 

SPECIE. 
(S^«" Bullion.") 

SPEED (IMPROPER). 
{See " Collision," " PUot." 6, "Steamer.") 

SPOLIATION. 

2182. What is considered to be spoliation of a ship's 
papers, and its effect upon the Judgment of the court in 
questions of capture : (27^ Johanna EmiUe^ or The&nttta, 
A.C., June 30, 1864, Shipping CkueUe.) 

SPONTANEOUS IGNITION. 

2183. Sp6ntaneous combustion of gas emitted bj copper 
ore, owing to the ore not having been calcined and pro- 
perly prepared previous to shipment: shipper liable for loss 
of freight by having to take on board sugar at an interme- 
diate port at a lees freight in lieu of the copper ore. The Jury 
not being able to agree, the verdict of the mijority was 
taken of consent: (The Thomas Bett; Riehartbonr, Saddler^ 
C. £., Dec. 21, 1852, Shipping Gazette.) 

2184. Coals having been landed at intermediate port so 
greatly damaged by sea-water that it would ooet an un- 
reasonable sum to put them into safe condition to be 
reshipped without danger of spontaneous combustion, held 
a total loss on a time policy on freight : (27ke Charla Kerr ; 
Michael r. QiOetpie, C. P., May 33, 1867. Harrison's Digest, 
102 ; 2 Jur. N. S. 1219; 26 L. J. 806, CP.) 

STAYSAIL. 
2186. Ship in tow of a steamer held liable for damage by 
collision with another vessel, as not having been under 
proper control from a foretopmast staysail not being set: 
{The Counteu of Lonsdale and the Agnes Blakie ; General 
Steam Navigation Company v. Jordeson^ C. & C, Jan. 1866, 
Shipping QateUe.) 

STEAMER. 

IMDEX TO GONTBHTS. 

I. Improper Speed, dto., 2186 to 2193. 
II. Collision, carrying Lights, Ac., 2194 to 2204. 
Ill Miscellaneous Gases, 2206 to 2209. 

AcU of Parliament, 2192, 2206, 2209. 

Admiralty Court (Jurisdiction of), 2209. 

Boats ((Carrying), 2206. 

Collision, 2194 to 2199, 2201 to 2204. 

Damage to Goods, 2188. 

Detention, Notice to Consignee, 2188. 

Engine (Steam), breaking down, 2210. ' 

Insurance, 2206, 2210 a. 

Jurisdiction of Admiralty Court, 2309. 

Look-out, 2189, 2198. 

Mails (Carrying), Question as to Speed, 2188 b, 2193. 

Master's Duty, 2193. 

Obstructing Navigation of Steamer, 2188 a. 

Overcrowding Steamer, 2306. 

Owner's Liability for Damp, 2188. 

Passengers— Passenger Steamer, 2206, 2209, 2210. 

Penalties, 2206. 

Salvage Services, 2200. 2207, 2208. 

Seaworthiness of River-going Steamer insured fbr a 

Sea Voyage, 2210 a. 
Speed (Improper), 2186, 2187, 2188 b, 2189, 2190, 

2191,2192,2193. 
Swell of Steamer causing Craft to Sink; 2186, 2187. 
Steam Shipping Company's liability for Passenger's 

Travelling Expenses, 22ia 
Stowage, 2188. 



Thames (River), Question as to Speed, 2192. 

Towage, 2204, 2209. 

Travelling Expense^ of Passenger after Steamer 

being disabled by Main Shaft of Steam Engine 

breaking, 2210. 

I, iMraoFm Spied (asLATrvK to Cglusiotx Cljuus.) 
3186. A steamer going at the rate of ten knots per hoar, 
condemned in damages on account of a punt, moored atong- 
side of a collier at Deptford, being sunk by the swell break- 
ing over her gunwale: (Smith v. Jona^ C. E.,Jnne27, 
1839, Shipping Oautte.) 

2167. Steamer going at the rate of eight or ten miles an 
hour, instead of five, as restricted in the Thames off Rother- 
hithe, condemned in damages for the expense of raising a 
barge sunk by swell, for the valueof the barge, which was 
irreparable, and for damage to coals on board: (Pope v. 
Craigt C. E., Dec. 20, 1839, Shipping Oautte.) 

2188. Liability of owners of steamer for damage to goods 
on board. Care as to stowage. Notice to consignee of 
detention by bad weather, when goods could be forwarded 
by land : (Muddle v. Stride, 9 Car. A P. 380 ; Harrison 's 
Digested Index, year 1840.; 

2188 a. Obstructing navigation of steamer: (Johmtoer. 
Knowles, 6 Jur. 846; Harrison's Digested Index, jetf 
1841.) 

2188 b. On dark nights, steamers must not proceed at an 
improper speed. *' The fiilfllment of a contract, or the con- 
venience of the public, is no excuse for endangering life : " 
(The Hose, A. C, Jan. 24, 1843; 2 W. Rob. 2 ; Pritchard'i 
Digest, 136; Maclachlan on the Law of Merchant Shipping, 
281 ; The Iron Duke, A. C, May 13, 1845 ; 9 Jur. 476; 4 
Notes of Cases, 94 ; Pritchard's Digest, 136.) 

2189. If great care be used in keeping a good look-out, 
a steamer may even go at the rate of twelve knots per 
hour at night, provided it can be adopted without danger to 
other ships: (The Iron Duke, J. C. P. C, June 11, 1846, 
Skipping Oautte.) 

2190. Those in charge of a steamer going at an improper 
speed through anchorage ground, where many vessels were 
at anchor, and causing loss of life, would be guilty of nun- 
slaughter : (Dictum of Dr. Lushington in 77ke Charles Sort- 
left V. The Europa, A. C, June 16, 1860 ; 14 Jur. 627.) 

2191. A steamer ought not to proceed through a crowd 
of vessels when she cannot do so without endangering them : 
(Ths Primrou v. The Diana, A. C, May 20, 1863.) 

2192. A steamer is bound to stop altogether if anything 
be seen in her way which she is likely to destroy. Case 
relative to violation of the provisions of the Act 7 A 8 Vict, 
c. 174, & 61, as to speed of steamboats, Ac in the Thames : 
(The Ann v. The Bataeier, A. C, May 20, 1854 ; The Bata- 
vier and The Ann ; Netherlands Steam Boat Company v. 
Styles, J. C. P. C., July 13, 1854; Harrison's Digest, 200 ; 
9 Moo. P. C. C. 286.) 

2193. Owners of a steamer ha^ng a pilot on board, held 
lisble for damage caused by her going at an improper speed 
up a river during the night. Duty of master in this respect. 
The fact of a steamer carrying malls is no excuse for endan- 
gering other ships: (Ths Corinthian v. The Paci/ic, s. s., 
A. C, May 25, 1865, Shipping Gatette.) 

II. COLUSIOM (CaXBTIMQ LlOBTS), AC. 

2194. Verdiet. against a steamer for damage to another 
steamer by collision In the Thames, but nothing allowed by 
the. Jury for loss of time when in dock for repairs : (i>odion 
V. Dendy, dx.. Home Circuit, Nisi Prius Court, Shipping 
GateUe, Aug. 11, 1837. See Noa. 628 and 2199.) 

2195. Duty of steamers, being much under command, to 
adopt every possible precaution to avoid collision with other 
ships: (The Perth v. The iln'el, before Sir John Nlchol, A. 
C Jan. 12, 1838; 3 Hagg. 416 ; Pritchard's Digest, 133.) 

2196. Steamer held liable for running down a collier 
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1197. Steaaer fiDvad HaUe fior damage done by ecdiiaioii ; 
ahe ahoald have abq^ed her cagine at onee: {T%* Perth r. 
Th€ AfiO, befora Sta- Joha Kiebol, A. O, Jan. IS, 1838 ; S 
Uagg. 414; Prttehard*! Diceak^ 19& See alao Ooptkmi t. 
Bromi^UU, C P., Fehi S7, 1839, Sk^pimf OaceMO 

9198. Steamer held liable for damage by eoUMon eanaed 
by not keeping a good look-oat: {Thtlberiei, A. C, Jnly 16, 
1839, Skipping GaeetU.) 

far damage to anoUier 
of aerrieea nl steamer 
r. Dtm»t Homo (Srenit, 
SeeNo.S194.) 



3199. Verdict against a 
ateamtr by etiOMoB, and for 
while under repair: (iM«m| dt 
Croydon, Aog. li, 1839, S^^pmg 

32oa Steamers a dass of Tosaela especially capable of 
rendering elBcient asristtnoe in salrage eases, and entitled 
to the more liberal rewvd : {Tke SopMa^ A. C, Jan. 14, 
1840; nt Oeiural Palmer, A. C^ July 5, 1844, Shaping 
GazeUe.) 

2901. Held, Oiat two steamers on different cooraes, if 
there be risk of oolUslon, should both port helm, notwith- 
standing any mles hitherto obserred in the narigation of 
the river Thames: (7%< Friemds, A. C, Jan. 13 and 24, 1843 ; 
4 Mooca, 814 ; Pritehard's Digest, 136 ; afllrmed on appeal.) 

2202. Held, that steamors, in donbtfhl cases of collision, 
should put their helms to port under the rule then recently 
eetabUshed : {Tke Aim amd Jfarr. A. C, Not. S, 1843, Skip- 
ping Gaeette.) 

2203. Steamer considered in the light of a sailing vessel 
with a tair wind in cases of collision : i7%e Iron Duke^ J. C. 
P. C, Jane 18, 1846, Skipping GmeUe.) 

2204. A Steamer is always considered as a vessel going 
free, althoogh the wind and tide may be against her: {The 
Isaac AUerton, A. C, April 18, 1848. Skipping Gazette; The 
Lord Saumarez, A. C. Dec. 21, 1848; The Kingtton-bjf'Sea, 
A. C, Feb. 1, 1849; The Vivid, A. C, Jaly 12, 1849; The 
London Jierchant, A. C, Nov. 16, 1849. Shipping Gazette.) 
But not necessarily so if she has a merchant vessel in tow: 
(Tfte Kingston-^jf'Sea, A. C, Feb. 1, 1849, Shipping Gazette.) 

III. MlSCBLLAMSOCS CaSES. 

2205. Plaintiffs nonsuited in Jury trial against under- 
writers for loss of a passenger steamer on a voyage between 
London and Dublin, carrying only one boat instead of two, 
as directed by the Steam Navigation Act, 9 ft 10 Vict, c 
100, ss. 3 and 16: (The Tribune; Senator Screw Steam Com- 
pany V. AOle, Q. B., Dublin, Feb. 16 and May 5, 1848 ; report 
of trial printed by G. F. Goodwhi, Dublin.) 

2206. Penalty for breach of statutory regulation regard- 
ing overcrowding of steamers enforced against owners of a 
steam-vessel: (Reg. v. Cottu, Liverpool Sessions, Nov. 9, 
1852, Sk^i^ping Gazette.) 

2207. The fact that a steamer has performed a salvage 
service in a short time does not detract from its merit 
Comparison of services rendered by sailing ships and 
steamers. The power of the latter accelerates the service : 
(The O^tg, A. C, June 7, 1853. Skipping Gazette.) 

2208. The reward to a steamer for salvage asiristance Is 
enhanced by her being able to perform the service in a 
shorter time than a sailing vessel could render it : (TkeLedOf 
A. C, June 20, 1855, Skipping Gazette.) 

2209. Under the Act S ft 4 Vict s. 65, the Admiralty 
Court had inriadiction In cUlma for steam towage, but not 



for a ftnimtng bringng off 

(Tke WaUtM ▼. ffts Jemz, A. O, Jvly t7, Mia, 



22ia Steam-ahimiag oompany held liable fw ; 
travelling e^f^enaaa In conaeqneaee of the ship beiBg dis- 
abled fh»m proceeding on her toyage tluough tiie main 
shaft of the engine breaking: (fftt JKMm, Sl a.; PrtigmT, 
Gentrat Stem yeopigatiom Oon^aH9^ C. a GL, Doa 26» 1863, 
Skipping Gatelte.) 

2210 a. Leadtaig eaae on the sul^eet of aeaworthineai cf a 
river ateamer insured for a yoyage by sea. Numeroaaeaaea 
dted by ooonaeL The law regarding aeaworthtneas largely 
discussed, and the IbUowing cases commented upon by the 
court: Sodfar t. /Kaon, 5 M. ft W. 405$ CkritUz ▼. ^Sscrv- 
tan, 8 T. B. 198 ; SmaU t. Gibeen^ 4 H. of L. Gaa^ 384, 
388. 404; Carter t. Aastan, 3 Burr. 1915; TSdmeu^ v. 
I F ai i iw j i i wi Jmemtamee Oeanpeptg (Aneriean eaae), 4 Mason, 
439; and Pagm v. AMm. eM. ft W. 541 : iBmrgeet ▼. Wkk- 
q. BL, Feb. 94, 1863; I Maritime Law Reports, 108.) 

STEAM SHIP, OB STSAM VESSBL. 
(See "Steamer.**) 



8TBAM SHIPPING OOMPANT. 
2210 b. Delay In delivering parcels sent by a earrier to the 
care of the General Steam Nnvigatioa Ooinpany. On the 
anthwity of Badkg v. Baxat^Me the oompany held not 
]iaU^ for remote or oonaequwtial tosa by withdrawal of 
customers from the carrier throngh the non-delivery of the 
parcels. No notice of the nature of ttm package had bemi 
given to the oompany : ( Jfann v. General Steam Naeigation 
Compang, C £., Jan. 28, 1856, W. Rep. 254.) 

STEAM TUG. 

2211. Claim for towage and aasistanoe to a vessel which 
had grounded on soft mud, a fsw miles outside New Orleans 
bar: (American case: fibs IFiOtom Badger, U.S. District 
Court of Louisiana, Skipping Gazette, April 14, 1838.) 

2212. Where a vessel under charge of a pilot and In tow of 
a steamer does damage to another, the pilot, and not the 
owners of the vessel towed. Is responsihie if his orders have 
been properly executed and the fisult is with the pilot alone. 
If the steam-tug dlsregsrded the pnot*s orders the owners of 
the vessel towed would be responsible for ttie damage, having 
their recourse against the steam-tug. Principles laid down 
ia ttiB Duke o/SueteXt 1 Rob. 270, explained by Dr. Lushing- 
ton. Duty of master and mate where pilot is incompetent : 
(7%« Dule o/Manehester, A. C June 10, 1846— a salvage case ; 
TfieGipeg King, A. G., April 16, 1847— exemption of owners 
from responsibility in a ooUlalon case; Shipping Gazette* See 
also Na 2214.)^ 

2213. Where a steamer is engaged in towing a vessel with 
a licensed pilot on board off the sands on which she has 
grounded, to a place of safety, if those in charge of the 
steamer find the pilot leading the ship into danger, it is their 
duty to intimate the fact to the master, that he may act as 
he sees fit under the peoaliar circumstances. Claim for 
salvage services forfeited. Cases commented upon : l%e 
Duke of Stusex; The Liana and The Medina: (The Buke of 
Manchester, A. C.June 10, 1846, 4 Notes of Cases, 582; 
Pritchard's Digest, 140; Madachlanon the Law of Merchant 
Shipping, 255, 532.) 

2214. The owner of a vessel tewed is reaponslble ft>r the 
acts done by the steam-tug, for the tog is his servant ; but 
where accidents arise solely from the misoondnot of a 
licensed pilot compulsorily employed, the owner is not re- 
sponsible. General observations as to the duty and respon- 
sibility of steam- tugs: (The ChrittiHCi, A. C, Jan. 18, 1848; 
The Eingston-by-Sea, A. C, Feb. 1, 1849, 8k^nP***9 OazHU. See 
also No. 2212 ) 

2215. Steam-tug held not entitled to be paU ft>r towage 
service where ft eolUaioa happened through h«r 4iMb84leaoe 
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to the orders of the pQot on hoard the ship she was 
towteg : {Tke Chrittina, A. a, Jan. 13, 1848, SMpptng GateUe.) 

3216. Steam-tog held liable by a jury for damage to a 
vessel which she had hi tow caused by getting ashore 
in the Thames owing to the tow-rope being Improperly let 
go : {TJu Baboo Kineaid, dx., r. WiRit, C. P., Feb. 22 and 28, 
1849. Ditto, rtde for new trial refused, C. P., Feb. 25, 1800, 
Shipping Cfatette.) 

2217. Liability of owners of a ship towed for the conse- 
quences of any error or omission on the part of the steam- 
tug which is in her service; as, the omission to cany 
proper lights aocordhig to the Admiralty Begulatlons 
causing a collisioa Observations of Dr. Lushington in The 
Hegter v. The CHrtfffe, A C, July 15, 1858, Shipping OautU. 
(See Nos. 2212 and 2214.) 

3218. "Craft" as mentioned hi sect 87 of the Water- 
men Company's Act of Parliament, 7 ft 8 Oea 4, c. 75, held 
not to mean steam-tugs. It is a penal Act, and must be 
strictly c<mstnied. Cases cited by Montague Chambers 
and Sir F. Theslger and commented on by the court: 
Tisddl V. Oombe, 7 A. & R 788; Bkmd^/brd v. MorriiOtt, 15 
Q. B. Bep. 724: {The Queen v. Reid, Q, R, June 7, 1854, 
2 C. L. R 1495.) 

2219. Sfeeam-tng bound to obey orders of pilot or other 
person in charge of vessel towed. Exceptional cases, 
Admiralty Begulations as to lights, one steamer meeting 
another with a vessel in tow : {The Gknbum v. 2%« Hope, A* 
C, June 22, 1854, Shipping Qaxette.) 

STEAM TUa COMPANY. 

2220. Contract to tow a vessel from the coast of Ireland 
to Liverpool in safety, perils of the sea excepted. Suit 
agahist Steam Tug Company for loss of ship by being 
driven ashore after hawser breaking. Plea^ that the cap- 
tain of the tug had negligently put himself in the way of 
perils of the sea: {Price v. The New Steam Tug ConyMmff, 
a P., April 20, 1858, Shipping QaUUe,) 

STEMMma 

{See " Coal Trade.") 

STEWARDS' FEES. 

222L Damages having been awarded for forcible deten- 
tion of passenger, Ac , for refusal to pay fees to steward, 
Ac, rule for new trial refused: {Tinneiff v. Hammond, 
Secondaries Courts May 5, and C. K, June 13, 1855, Ship- 
ping Gazette.) 

STIVADORE, OR STEVEDORE 
{See *' Porterage.") 

2221 a. Non-liability of master for negligence of steve- 
dore in stowuig cargo where there is no contract with the 
merchants rendering the master liable if he did not in- 
terfere hi the stowage : {Blakie v. Stembridge, C. P., June 24, 
and July 9, 1859; 28 L. J. 829; 5 Jor. N. S. 1128; 83 L. J 
345, E C Feb. 8 and 4, 1860; 2 L. T. Rep. N. S. 670 ; Mac^ 
lachlan on the Law of Merchant Shipping.) 

In Denyuen v. ItFie (before the Supreme Court, Cape of 
Good Hope, May 81, 1860; 3 L. J., N, &, 26), BeU, J., hi 
delivering the judgment of the court, said that the case of 
Bidkie v. ^embridge only showed " that the stevedore 
employed by the charterers who undertook to load the 
cargo, was neither expressly, nor by implication, the ser- 
vant of the shipowner, so as the owner could be made 
liable for his default" (See also Sack, Ac v. Ford, C. P., 
Nov. 1862 ; Mitchell's Marlthne Register, Nov. 29.) 

STOKERS. 
3222. Firemen and stokers on board a steamer being 
under the orders of the engineer and not of the master, 
were to be considered as artificers or labourers, and not as 
mariners, and an agreement with them, therefore, did not 
require a stamp. Foreign agent hiaking agreement with 
^bem held liable for breach of contract: {Wihon^ &c v. 



Zubuta, (^ R, Nov. 24, 1849 ; Harrison's Digest, HI, 2278, 
3157, 3899 ; 14 Jnr. 866 ; 14 Q. R 405 ; 19 lu J. 49, Q. R) 

STOP FOR FREIGHT. 
3238. Question as to shipbroker's liability for ftreight on 
goods on which he had put a ** stop freight," which did not 
take effect owing to custom of merchants receiving colonial 
produce overside into lighters, to be conveyed to ware- 
houses in another dock, and the consignees received th^ 
goods without paying freight: {PhOlipe v. Cooke^ C. £« 
July 10, 1848, Shipping GazeUe.) 

2234. Question as to liability of shipper of goods for 
freight where the "stop" on the goods for freight was 
taken off, and before payment of the freight was made 
the consignees became bankrupt: {Green, ^. v. IHrom, Ac, 
C. E, July 11, 1848, Shipping Gazette.) 

STOPPAGE IN TRANSITU. 

3335. Cases relative to -.—Brewer v. Eduardt, C. E, Feb. 
15, 1837, Shipping Gazette; Hyde r. Hyde, dfc, V. Cb. C, 
April 9, 1889, Shipping Gazette ; WUmhnrst v. Bowter, C. P., 
May 8, 1841, Shipping Gazette; Dodeon v. Wentworth, C. P., 
Nov. 17, 1843, Shipping Gazette ; Lovdl v. Boyd, Ac, North 
Wales Circuit, Chester, April 4, 1843, Shipping GaietU; 
Spalding v. Ruding, Rolls Court, July 8, 1843, Shipping 
GazetU ; Bird v. Browne, C. E, Jan. 33, 1860, 14 Jnr. 132. 

3336. Additional cases relative to: — Turner v. TViutm of 
Zdverpool Docks, E C, May 31, 1861 ; Gumey v. Bekrend, 
y. Ch. C, Feb. 10, 1858, and Q. R, July 5, 1853, Shippiag 
Gazette. 

3337. The TheophUue ; KeOae v. Brown, Court of Session, 
Scotland, June 35, 1856, Shipping Gazette 

3337 a. Leading case on this subject Sundry jndgmeata 
cited. Liability of ship under Admiralty Court Act 1861, 
s. 6: (7%« Tigreu, A. C, Jan. 37, and Feb. 17, 1868, 8 L. T. 
Rep. N. S. 117.) 

STOWAGE 

333a Verdict agahist shipowner for damage to currants 
tn barrels in consequence of oilcake being stowed over 
casks of turpentine and heating so as to cause the casks to 
shrink and leak. Argument by Mr. Rramwell for pit, and 
Shee, Serit for deft Lord Campbell submitted to the 
jury whether the damage arose from improper stowage, 
notwithstanding the clause in the bill of lading "not ac- 
countable for leakage, breakage, Ac :" {The Sir Thomm 
Gresham ; McAndrew v. lAdgm, Q. R, March 1864, Shipping 
Gazette. See "Leakage," 1343.) 

3229. Verdict against shipowner for damage to casks of 
porter from being improperly stowed below 200 tons of 
iron and other goods : {The Trafalgar; Bitson v. Tyre, 
Northern Circuit, Liverpool, Aug. 27,:1865, Shipping Gazette.) 

2230. Shipowner held liable for damage to floor caused 
by the fumes from casks of turpentine ; it being considered 
improper to stow flour and turpentine in the same ship. 
Question under 15 & 16 Vict c 16, s. 46 : {The Star of the 
West ; GUkspiex. Thompson, Q B., Shipping Gazette, April 30, 
1856; 2 Jur. N. S. 712, n. ; Maclachlan on the Law of Mer- 
chant Shipping, 356.) 

2230 a. Master of ship liable for negligence of stevedore 
in stowing cargo only when the work of the stevedore is 
done in pursuance of the master's orders : {Bkdne v. Stem- 
bridge, C. P., June 24 and July 9, 1869; 28 L J. 829, C. P., 
5 Jur. N. S. 1128; 33 L. J. 346; Law Digest for 1869. 964; 
Maclachlan on the Law of Merchant Shipphig. See also 
Sack V. Ford, C. P., Nov. 1862, Mitchell's Maritime Register 
— a case where a verdict had been given against shipowner 
for damage to oats by q;)elter being improperly stowed 
over the grain.) 

STRAINING OF SHIP AT SEA. 
3381. Underwriters held not liable for cost of Impairing a 
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ship which had become leaky by straiiiixig at sea in weather 
such as a ship reasonably fit for the voyage would have 
encountered without injury: (17te Lumkif; Fmocus v. 
Sar^/Md, Q R, ^Shipping Gasette, March 26, 1856, 6 K & B.) 

STEANDma. 
3232. A vessel in going down the river XJsk came to the 
ground among stones, and took a heavy list almost on her 
beam-ends. Next flood she righted and was hove off a 
few yards; anchors were run out, but did n«t bring the 
vessel up, and she again took the ground and lay fast 
Held to be a stranding: (Oourt of Session, Scotland, 
Liverpool Albion newspaper, Aug. 5, 1844.) 

2233. A vessel taking the ground when she' ran into an 
intermediate port at low water held to be a stranding : 
(Cordoran v. Ckimeif, Q. R, Jan. 81, 1853 ; 1 EIL & BL 456 ; 
22 L. J. 118 ; Amould, 884; FhiUips, 4th edit 175a See 
'> Grounding," 124a) 

STRANDING (VOLUNTARY). 

2234. A ship being voluntarily run ashore and totally lost 
on the strand, and cargo saved ; loss of ship considered a 
subject of general average in accordance with American 
and Dutch Roman law, and certain legal English authori- 
ties, although there has been no English decision on the 
point Question treated with ample citation of authorities : 
iWil^ V. ffovila and Btusdl, Supreme Court Gape of GK>od 
Hope, Sept 5, quoted in Shipping Ocuette, Dec. 28, 1857.) 

[Note fiy the ConyaHer. — ^Damage or loss by voluntary 
stranding is never in practice admitted as general average 
in this country, and, according to experience, there are 
few cases which in principle could constitute general 
average. If a vessel is inevitably going ashore and she 
is steered to one part of the coast instead of being allowed 
to drive upon another, the stranding is not a voluntary 
act ; the place of stranding only is selected.] 

SUBMARINE TELEGRAPH GABLE. 
(See "• Telegraph (Electric)." 

SUGAR 

2235. Shii)owner held liable for damage to sugar in conse- 
quence of a leak sprung at sea through the master's negli- 
gence in respect of insufScient caulking at Grenada, the 
loading port : {CampbeU v. Tyson, &c, Glasgow Jury Court, 
Dec. 22, 1841, Shipping Gazette.) 

2236. Admissibility of usage to explain a contract In 
construing a charter-party stipulating to load a full and 
complete cargo, evidence admitted of a custom to load 
sugar in hogsheads and molasses in puncheons, though the 
effect of loading such large packages is to leave broken 
stowage. The shipowner has it in his power to charge a 
higher freight, or to overrule the custom by a clause in 
the charter-party. Cases cited by Bram well for pit : Brown 
V. Bryne, 2 EL & BL 703, 2 C.L. Rep. 1599; Mooreon v. Page, 
4 Gsfnp. 103 ; Benton v. Schneider, 7 Taunt 272 ; HtUton v. 
Warren, 1 M & W. 466; SpartaU v. Bencke, 10 0. R 212: 
iOtOhbert v. Gumming, C. R, Feb. 18, 1855 ; 3 C. |a R 401 ; 
affirmed by Ex. Gh., June 14, 1855 ; 3 C. L. R 1301.) 

2237. Shipowner held liable for damage to sugar from 
Barbadoes through insufficient dunnage. Evidence as to 
usual height of dunnage : (The Grecian ; Boyd v. Heyn, An- 
trim Record Court, jury trial. Shipping Gazette, Aug. 8, 1855.) 

223a Claim against underwriters for damage to a cargo 
of sugar shipped at Bahia for Amsterdam. Average clause 
free from seardamage under 5 per cent Evidence required 
that the sugar was damaged by salt-water. Question as to 
country damage : {The Queen Bee ; GoodaU v. ffyde, before 
Lord Campbell and a special jury, Q. R, Shipping Gazette, 
Dec 16, 1855.) 

SUNEJI^^ VESSEL. 

2239. Where a vessel through accident is sunk in a 
navigable channel, whether much frequented by vessels or 



not, and is at such a depth that vessels would be in danger 
of striking against it, the owner Is bound, whUe it is *Mn 
his ixwsesslon and under his management and control," to 
use proper care, by placing a buoy over it or otherwise, to 
prevent accidents, and this responsibilily may be trans- 
ferred to another person by purchase of the sunken ship. 
But he may abandon it, and so put an end to his liability ; 
for from unavoidable accident producing the " wreck of a 
vessel, no duty arises to the owner to take any precautions, 
or remove any Impediment thereby caused to navigation ; 
there is no reason for throwing on the owner any special 
care in consequence of what may be considered a misfor- 
tune to him and to the public." Cases founded on in judg- 
ment : Brown v. MaSett, 5 C. R 599, 616 ; King v. Watts, 2 
Esp. 675: (White v. Crisp, R C, July 7, 1854; 2 C. L. R 
1215 ; 10 Ex. 312 ; 28 L. J. 317, Ex. ; Harrison's Digest, 
4114; Shoe's Tenterden, 530.) 

2239 a. " In case of constructive total loss, the master Is 
not bound to repair his ship. So with a vessel sunk in 
deep water with her cargo on board, the ship and cargo 
may be In such a state as not to repay the cost of raising, 
and she had better be left where she Is— at the bottom 
of the sea." Bictum of the Lord Chief Baron In the 
Jessie Miller: (Heydom v. Bibby,C. R, March 1, 1855, /dipping 
Gazette.) 

SUPERCARGK). 

2240. Supercargo negligently disposing of part of cargo 
without previously inquiring into the pecuniary ability of 
the purchaser to pay for it, held to have subjected himself 
and the person who granted a joint bond for the super- 
cargo effectively discharging his duties to his employer, in 
damages : (Brown v. Budsons, Nisi Prius Court, Croydon, 
Aug. 11, 1887, Shipping Gazette.) 

SURGEON. 
(See "Passenger Ship," 1592.) 

2241. Surgeon held liable for breach of contract to serve 
as surgeon on board an emigrant ship: (Richards, &c, v. 
Baywwrd, C. R, Feb. 17, 1840. See 2 Scott N. R 670; 3 
MAG. 574 ; Harrison's Digest, 296.) 

2242. Jurisdiction of Vice-Admiralty Court at a British 
colony In suits for wages of surgeon of a foreign ship not 
signing articles : (The Asa Packer, Sydney Vice-A. C, Aug. 
12, 1853, Shipping Gazette.) 

2243. Case relative to order granted by captain of a 
ship to a surgeon employed in ships belonging to Messrs. 
Horsfall in the river Bonny: (McGlaskie v. WyUe, Liverpool 
C. C, Nov. 27 and Dec. 9, 1856, Shipping Gazette.) 

SURVEY. 

2244. Verdict agidnst underwriters for surveyor's fees 
and travelling expenses going to examine the condition 
of a ship after notice of abandonment being given to 
them, but not accepted: (The Malabar; Bunten tfu younger 
V. Shepherd, C. P., Shipping Gazette, June 9, 185a) 

SWEAT OF HOLD. 
(See '* Damage," No. 968.) 

SWELL. 

2245. Steam company held liable for loss of a barge 
sunk by a steamer going at an Improper speed: (7%« 
Prince of Wales and The Benmark; Neai v. General Steam 
Namgatton Company, 0. S. C, Dec. 26, 1853, Shipping 
Gazette.) 

t 

2246. Loss by sinking a vessel by swell through steamer 
going at Improper speed, contrary to the provisions of the 
statute 7 ft 8 Geo. 4, c. 174. Owners of steamer held liable 
on account of negligence of look-out man In not reporting 
the danger to the pilot, who Is responsible for the speed of 
the steamer piloted by him : (27^ Ann and The Batavier ; 
Netherlands Steam Boat Company v. Styles, A. C, May 20, 
1854 ; affirmed by J. G. P. C, July 13, 1854, Harrison's 
Digest 200 ; 9 Moore P. C. G. 286.) 
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TEA. 
S347. TeaduiBged in tbe between deeks under direotioii 
of Ohlneee eteyedoiefl, Irj apUt bamboos placed np end 
down fhe sideB, but not nailed, held to be properly 
dunnaged, and ahipowner not Uable for damage : {Dmidl, 
^ ▼. Beadle, dsc Beferanoe before Thomaa Henry, Emi^ 
banrlater-at^lAW, Aug. 1, 1839, BMfping OauUe.) 

224a Sand baUast having been used instead of shingle, 
which might have been obtaiped at Canton, Tindal, 0. J. 
directed the jury that if the insafflclenoy of the donnage, 
consisting of boards placed between the ballast and cargo, 
and the natore of the ballast, were the causes of the injury 
to the cargo of tea, the deftBL would be liable, but not if the 
damage had resulted from perils of the sea. Verdict against 
shix)owner for the damage : (Marriton v. ataUh^ 0. P., De& 9, 
1840, Sh^tping Gazette.) 

TEAK TIMBER 
2249. Mode of ascertaining freight of teak timber by 
measurement when it is very crooked: (Horlqr, dx. t. BoUy 
O. P., Dec 18, 1844, Shipping Gcuette.) 

TELEGBAPH (EJJSOrBlC), 
32fia ''Held that a telegraph company should not be 
compelled to reveal as evidence in a court of law the mes- 
sages entrusted to them :" (Mare v. Lawrie, C. P., Feb. 17, 
1853, Shipping Gazette.) 

3251 A telegram having been transmitted to a ship sub- 
ject to the following condition:—" The company will not 
be responsible for mistakes in the transmission of unre- 
peated messages from whatever cause they may arise,'*— 4n 
the transmission of the message (which was an unrepeated 
one) ''Southampton" was, by mistake, substituted for 
"Hull," in consequence of which the vessel went to the 
former port, and loss was sustained by the car;gogoing toa 
bad market: held, that the condition was a reasonable 
one, and aftorded an answer to an action against the 
telegraph company for the loss through negligence in 
transmitting the message: (The Foam; Maeandrew v. The 
Electric Telegraph Company, 0. P., Nov. 3,1865, Shipping 
Gazette.) 

2252. Question as to damage done to submarine cable 
from alleged bad seamanship in navigating vessel: {The 
Spirit of the Age; Submarine Tdegraph Company v. (3W6, Q. R, 
June 14, 1858, Shipping Gazette.) 

2252 a. Case relative to insurance on share in Atiantic 
Telegraph Company, including successful working of the 
submarine cable when litid down, warranted free from 
average under 3 per cent Imperfect insulation of cable 
existing previously to its being laid down, aggravated by 
chemical action of sea water, not a peril covered by the 
policy. Partial loss of it by sea perils : (Patenon v. Barrit, 
Q. R, May 29, 1861, 1 Maritime Law Cases, 124.) 

TENDER 
(See also titie "Salvage.") 

2253. In salvage or ooUision cases a tender is not a legal 
one unless made in court: (The Hope, A. C, Jaa 81, 1843, 
2 W. Bob. 9 ; Pritchard's Digest, 449.) 



Demnan and a special jury: (Carfixiey. SaXmon, Q. B., July 
6, 1837, mppi»g Gazette.J 

2SM. Bye-^laws of the city of London relative to liie proper 
channel for large and small vessels req^ectively navigating 
the river. Vessels not allowed to carry the anchor orcodcbai ; 
that is, hanging perpendicularly from the cathead. Before 
Tfaidal, C. J., and a special jury : (Taiylor v. Imuon, C. P., 
Oct 17, 1887, Shipping Gazette.) 

2267. In a question as to improper speed of a steanaer, 
held, that the bye-laws of the city of London, for regidating 
the navigation of the Thames between Yantlett Creek and 
Whidsor, include steamers, and are fully anthorised by 
statute 7 4 8 Gea 4, c. 74, a 67: (TizdOl v. Combe, Q. B., 
Jaa 17, 1838, Shipping Gazette.) 

2258. Steamers coming up expect barges to fceef) the noftii 
shore: (TheSirBbbertP9dmSiTh€PrinemManf-,D9wnay. 
General Steam Navigation Company, G. P^ JbIJ l^i 1863, 
Shipping Gazette.) 

Begulation as to speed of steamera in the Pool by 7 ft 8 
Oea 4,0.174, a 51: (The Jane Kod The CotuonUa; Helmorex. 
General Steam Navigation Company, C. P., Dea 1863 ; Th* 
Ann and The Bataoier; Netherlande Steamboat Company t. 
Stylee, J. a P. a, July 18, 1854, Sh^fping Gazette.) 

THEFT. 
(Ae"Oaigo,"488a.) 

TIME POLICY. 
(Aw also "African Ti»de,"92; "Freight,'* 1204; "I^jssof 
Ship," 1898, 1389; »* Seaworthy," 2028 to 2038; "Slave- 
trade.") 

2259. Ship aground before a time policy expfaed. Under- 
writers held liable for particular average, though the ship 
was not repaired, but sold under droumstanoes not justi- 
fiable, which did not therefore constitute a total losa The 
amount of particular average to be calculated as if the 
ship had been repaired. The court thought that with a 
notice of abandonment and cireumstances sufBcient to 
justify the sale, a total loss might be recovered in such a 
case. Usual application of principle in Meretony v. Dmiop 
overruled: (The Pusey Hail; Knight v. FaUh, Q. R, Jane 
11, 1850; Harrison's Digest, 2005, 2014; 16 Q. R «49; 
Amould, 464, 1004 ; Shee's 4th edition of MarshaU on In- 
surance, 212.) 

2260. Damage sustatoed by striking the ground before 
tiie expiration of a time policy. Vessel condemned as ir- 
reparable : verdict of jury for 65 per cent to cover damage 
for which underwriters were liable as havhig been sus- 
tained during the existence of the policy : (Dyer, ix, v. Tdh 
Inttt, C. P., Dec. 21, 1857, Shipping Gazette.) 

TITUE. 
226L Power of Admiralty Court to decree sale of riiip in 
cases of bottomry salvage and wages where the demand 
is not satisfied; and its jurisdiction to give a vaHd titie 
under the municipal law of this country and the general 
maritime.law : (The Tremont, A. C, Jan. 18, 1841 ; 1 W. Boh 
164; Pritchard's Digest, 461.) 



TENDER OF A SHIP OF WAR 

2254. When a vessel is captured by the tender of a t^p 
of war, although at a considerable distance, the ship of 
war is entitied to share in the prisa Case of The Chartotte, 
5 Bob. 282, quoted by the court as showing the rule of 
the Navy in Lord Stowell's time, not shioe altered by 
any proclamation issued under the authority of the 
Crown: (The Carl, A. C, May 4 and June 5, 1855, 2 E. ft A. 
B. 26L) 

THAMES (RIVEB). 

2255. Chapel Sand held to be in the river, and therafbre 
nnt within the jurisdiction of the Admiralty Court Cases 

'^n occurring there ou£^t to be tried by a common 
urt within the county of Essex. Before Ixnrd 



TOTACOO. 
(/8^ "Vapour," 2866.) 

TORBES STRATTR 
2262. Alleged custom of vessels to render salTage ser- 
vices to each other in Torres Straits gratuitously not esta- 
blished, and salvage reward given to a schooner rendering 
assistance to a barque. Distinction between this ccise and 
that of the Harriet, relative to the South Sea Whale Fishery. 
How mereantile customs may be established: tiiey must 
be founded on justice and public eonvenienoe: (TTbc West- 
fnwufcr, A. a, Nov. 4 and 6, 1846.) 

T0TAI.L08& 
2868. A yeiMl, ioflued** against iotal loap onljTf" atruc)^ 
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on the bar off Sunderland, and afterwards was wrecked 
and went to pieces. Some portions of the hull were 
saved. Verdict against underwriters for a total loss. 
The Lord Chief Baron said, "it had been laid down that 
even where a vessel had not gone to pieces, but was in 
her original form of a ship, although she had received 
such injury as to render the expense of repairing her 
more than she was worth, this would amount to a total 
loss:" (Hanson and another v. Fort of London Ship Loan 
and Insurance Company^ Home Circuit, Hertford, July 12, 
1849, Shipping Gazette.) 

2264. Insurance having been effected on silk " against 
total loss only,** the ship put into Gibraltar where the silk 
was sold in a sea-damaged state. Part of the silk might 
have been reconditioned and taken forward to its destina- 
tion, so as to arrive in a merchantable state. Held, that 
as the policy was free from particular average the under- 
writers were not liable for a total loss^of the silk. The 
case of Roux v. Salvador was different, for there the hides 
were so damaged as to be in a state of putrefaction, and 
must have lost their character of hides before arrival : 
(Nanxme v. Haddon^ tfrc, C. P., Jaa 25, 1850; Harrison's 
Digest, 2015; 9 C. B. 30 ; 19 L. J. 161, C. P. ; Amould, 
112a) 

2265. Loss by sale of ship not sustained against insurers. 
The vessel might have been partially repaired so as to 
enable her to proceed to another port where the damage 
could have been completely repaired : {The Susan; SmaU 
V. Naimey Q.,B., Feb. 28, 1850, Shipping Gazette.) 

2266. ITnderwriterB liable for estimated particular 
average (the repairs not being done) where the ship is sold 
without sufEldent cause, and they are not therefore liable 
fora total loss : {The Pusey HaU; Knight v. Faith, Q. B., 
June 11, 1850; Harrison's Digest^ 2015 ; 15 Q. R 649.) 

2267. What constitutes a constructive total loss of cargo 
of wheat at an intermediate port in case of the vessel 
being incapacitated by perils of the sea from proceeding 
on the voyage, and a question arising asvto the propriety 
of canying the cargo forward in its damaged condition. 
If the cost of drsring, warehousing and transhipping the 
cargo, the salvage upon it and the extra freight of sending 
it forward to its destination, would exceed the value of the 
cargo on arrival, there is a total loss : {The Hebe ; Bosetto 
V. Gumey, 0. P.,' May 30, 1851; 11 C. R 176; Amould, 1128; 
ITcaone v. Haddon, 0. P., Jan. 25, 1850; 9 0. R, 80; 19 lu J. 
161, C. P. See No. 2267 b.; 

2267 & An insurance against total loss only includes the 
risk of constructive total loss: {Adams v. Mackenzie, 0. P. 
sittings in banco, Jan. 17, 1863; 7 L. T. Eep. N. S. 71L) 

2267 b. In several recent cases the judges of the Courts 
of Common Law have held that a policy of marine insu- 
rance, warranted " free from particular average," is equi- 
valent to an insurance " against total loss only." It there- 
fore seems advisable under the present titie to treat of the 
following cases, which otherwise would here be out of 
place. The observations upon them are submitted with 
deference, but at the same time under the strongest con- 
viction that the judgments in question proceed ui)on in- 
accurate premises laid before the solicitors, counsel and 
judges. 
Total Loss Only (Inbusangs against). Fbxb tbom Pas- 

ticulas avsrags. transmffing chabosa extba 

Fbbight. Wabbhoxtsb Bent. 

Transhipping charges, extra freight and warehouse rent 
incurred on goods at on intermediate port into which the 
ship has put in distress, the damage to the ship being irre- 
parable, held to be particular average, and therefore not 
recoverable on a policy of insurance on the goods "war- 
ranted free from particular average: " {Great Indian Fenw^- 
stUar Railway Company v. Saunders, Q. R, April 23 and 24, 
1860, 1 Ellis, Best & Smitii's Bep. 41; and E. C, Feb. 8 



and 8^ 1862, 2 Ellis, Best & Smith's Bep. 266; 1 Maritime 
Law Cases, 65, 211 ; Booth v. Gair, 0. P., Nov. 7 and 18 
1863, Shipping Gazette. But see Cleary v. Macamdrw, J. G. 
P. C, Dec. 9, 1863, 9 L. T. Rep. N, S. 553.) 

[Notes by the Compiler. — Such is virtually the bearing of the 
judgments in the Great Indian Feninsular Railway Company 
V. Saunders and Booth v. Gair. Although it is beyond the 
strict scope of this Digested Index to Maritime Law Cases, 
yet, on account of the confusion and uncertainty to which 
(as anticipated in the titie " Extra Freight") these decisions 
have given rise in the general settiement of claims against 
underwriters on goods, we shall endeavour briefly, but 
comprehensively, to show the impossibility of giving full 
effect to these decisions of the Courts of Common Law 
unless the existing system of average adjustment and in- 
surance on ^oods be in many of its pleading! features re- 
modelled, and other forms of. policies introduced. It is a 
subject on which correct practical information regarding 
some of the usages of insurance is evidentiy much wanted 
by lawyers, and when these are correctiy understood, doubts 
may be entertained as to the advantage of the new mode 
of laying a question before the judges upon an agreed 
statement of facts, without means being adopted in each 
case to prevent a judgment proceeding yx^n. insufficient 
and inaccurate premises submitted to the court. With a 
view to convey as clear an idea as possible of the iK>int8 
at issue, it is proposed, first (Secta 1 to 12), to explain 
the actual practice and understanding hitherto prevailing 
among those who are engaged in the business; secondly 
(Sects. 13 to 19), to point out some of the principal difficul- 
ties and inconsistences which arise in seeking to give fuU 
practical effect to the decisions in question ; thirdly (Pro- 
positions I. to VL), to state briefly the system of adjustment 
of particular average and charges on goods which ap- 
pears to be in consonance with the correct principles 
which these cases have served to elucidate, while avoiding 
the conclusions which are utterly inequitable or impossible 
to give effect to in practice. 

Indbx. 

Adjtistment of General and Particular Average, sects. 6, 

18. 
Anderson v. WaUis, sect 9 (note). 
Amould on Insurance, secta 3, 4^ 5, 6 (2nd edit unless 

where qpierwise spedfled). 
Auction Charges, sect 19 ; Proposition VL 
Averages (two or^more), secta 5, 16. 
Average Clau8es,'secta 2, 3, 13. 

Benecke's Principles of Indenmity, secta 1, 8, 4^ 6, 10, 13. 
Bic^s V. Chesapeake Insurance Company, sect 5. 
Bombay, The, secta 6, 7, 10, 12j Propositions I, IL 
Booth V. Gair, secta 6, 10, 12 ; Propositions L, II, IIL 
Chargea (See "Auction Charges," "Drying G^pods," 

"Expenditure," "Lloyd's Agents' Fees," "Making 

Merchantable Charges," "Particular Chains," "Be- 

shipping Chargea" "Sale Charges," "Surveys," 

"Warehouse Bent," "Watching.") 
Cleary v. Macandrew, sect 8; Proposition V. 
Constructive Total Loss: of Ship, sect 5; of Cargo, sect 

17. 
Cooperage of CargOv sect 2 ; Proposition VL 
Coppering Clause, sect 5 (note). 
Com, sect 16. 
Definition of Particular Average, secta 1, 2, 4 ; Propositions 

L, IL 
Drying GK)ods, sect 2 ; Propositions IV., VL 
Emerigon (Meredith's Translation of), sect 6. Proposition 

L,V. 
Expenditurea sect 6. 

Extra Freight, secta 7 to 11, 14, 15, 17, 18; Proposition V. 
Foreign General Average Clausa Proposition V. 
Free from Particular Aveirage, secta 2, 8, 6, 7 to 12, 16, 17 ; 

Propositions lU, IV., V. (See "Average Clauses," 

" Memorandum.") 
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Freight (See "Extra Freight," "Psrticalar Average on 
Freight," and ''ProRaia Freight'*) 

French Law, sect 6. 

General Average StatementB,'Mci 6. 

Great Indian Pmiimiiar RaOwag Con^pany v. Saundtn (The 
Bombay)^ sects. 6, 7, 10, 12 ; Propositions L, IL 

Guarantee for Safety of Cargo at Intermediate Port, sect 6 
(note). 

Harriton v. UnioencA Marine Inturanee Campanff^ sect 
(note). 

Hvgg V. Augwtallnturanee and Banking ConyMmff, sect 8. 

Insurable Interest, sect 18. 

Insured Value less than Arrived Value, sect 18 ; Proposi- 
tion VL 

Intermediate Port, sect 2; Proposition IV. (See also 
" Warehouse Bent") 

Iron Ship towed by Steamer to Destination and Cargo 
transhipped into the Steamer, sect lOi 

Lloyd's Agents* Fees ; Proposition VL 

Macandretn v. Vauffhan, sect 9 (note). 

Magens^on Insurance, sect 8. 

Making Merchantable Charges; Proposition VI 

Maritime Law Beports, sect 17. 

Marshall on Insurance, secta 8, 4, fi. 

Matthws V. Giltbi. Proposition V. 

Memorandum, sects. 2, 8, 5. 

Millar on Insurance, sect 18. 

Nautical Dictionary, Illustrated (Young's), sect L 

Naoone v. ffaddon, sect 17. 

Park on Insurance, sect 10. 

Particular Average: on FreigfU, sect 11, Proposition V.; 
on GoodBy sects. 1, 2, 4^ 6, 18, Propositions L to VL ; 
under 8 or 5 per C^nt, secta 2, 8, 6, 13 to 15, Proposition 
rv.; Average Clauses, sects. 2, 3, 18 to 15, Proposition 
IV. ; Adding Charges to Damage, sect 17 ; on Ship 
and Goods Compared, sect 5. 

Parsons on Maritime Law, sects. 8, 11, 12. 

Particular Charges ; Proposition IIL ; Drying Seordamaged 
Goods, sects. 2, 12, Proposition IV.; Beshipping 
Charges, sect 6, Proposition IIL ; Warehouse Bent, 
secta 6, 12, 13, 15, 16, 17, Proposition IIL ; If ware- 
house rent be added to sea damage it may constitute 
total loss on policy tree from particular average, sect 
17; Warehouse rent cannot be treated strictly as 
particular average, sect 18; Watching, sects. 6, 12, 17. 

Phillips on Insurance, 2nd edit, secta 8, 4^ 10, 11, 12, 18, 
19. Proposition L (note). 

Picking Cotton, Ac. ; Proposition VL 

Pro rata Freight, sect 2. 

Profit, sects. 7, la 

RaUi V. /ofMon, sect 18. 

Beconditioning Gktoda, sect 2; Propositions IV., VL 

Beconstruction of System of Average Adjustment ; Propo- 
sition n. 

Beshipping CSharges, sect 6 ; Proposition IIL 

Roeetto v. Gumey, sect 17. Proposition V. 

Sale Charges at Port of Destination, sect 19 ; Proposition 
VL 

Salt, sect 16. 

Salvage (incurred for preserving properly), sect ff; Salvage 

Loss of Freight, sect 11 ; Proposition V. 
Sea Damage, sects. 1, 2, 8, 4, &c. 

Ship (Particular Average on), sect 5. (See " Towage.") 

Stevens's Essay on Average, sect 1 ; Proposition L 

Story's Conflict of Laws ; Proposition L 

Surveyors' Fees, sect 19 ; Propositions IV., VL 

Total Loss (see ** Constructive Total Loss) : of Freight with 
Salvage, sect 11 ; Proposition V. ; of Part of CKx)ds in 
separate Packages, sect 18; of Voyage, sects. 9, 10; 
Insurance on goods free from particular average 
not the same as Insurance against total loss only, 
sect 8. 

Towage of Ship and Transhipment of Cargo, sect 10. 

Transhipment, sects. 7, 8, 9. (See " Extra Freight") 



Transhipping Cargo into Steamer Towing Ship, sect 10. 
Usage as to Treatment of Particular Charges, sect 12 ; Pro- 
position L 
Voyage, Loss of, sects. 9, 10. 
Wadgioorth v. Pacifie Jnsuranee Cotnpany, sect 12. 
Warehouse Bent, &&, sects. 6, 12, 13, 15, 16 to 18 ; Proposi- 
tion IIL 
Watching Qooda, sects. 6, 12, 17. 

L Definition of Particular Average on (skKsda, sect 1; 

and see secta 2, 4, and Propositions L, IL 
n. Particular Charges for Beconditioning GKxxIb, sect 2. 

Proposition VL 
in. Average Clauses, Memorandum, Particular Average 
on Ship and on GK)ods compared, Charges for 
Preservation of GKK)dB, Salvage, Ac , secta 8 to 5. 
rv. Warehouse Bent, Watching and Beshipping Charges, 

Expenditures not Particular Average, sect 6l 
V. Extra Freight and relative Decisions, Total Loss of 
Voyage, The Bombay, Cleary v. Macandrew^ Booth v. 
<7a«p. Usage as to Particular Charges, Ac., secta 7 
to 12. 
VL Examples of Inconsistency consequent on giving a 
new Meaning to ** Particular Average," Aa, sects. 
13 to 19. 
Vn. Propositions regarding the Correct System of Adjust- 
ment of Particular Average and (Charges on Chxxis, 
L to VL 

L Defixition of Pabticdlax Avkragk ok GooDa 
(See Secta 2, 4, and Propositions L, IL) 

Sect L The expression "particular average on goods " 
(as accurately defined in the new illustrated edition of the 
''Nautical Dictionary," under the titie "Average," bat 
aside from any question as to total loss of part) denotes, 
according to its ordinuy acceptation, " loss by depreciatton 
in the value of the goods sustained by their being sea 
damaged, calculated xsgaa. the amount insured: " (See 
Stevens's Essay on Average, 5th edit 76, 77, 237 (note) 
and 221 ; Benecke's Principles of Indemnity, 424 ; Amould 
on Marine Insurance, 1st edit p. 87, 2nd edit p. 33.) 

n. PaBTICULAK CHASaU FOB BxCOKDEriONIlia (jK>0D& 

Sect 2. " Particular average " has also been extended to 
chaiges immediately relating to the sea-damaged condition 
of goods, or tending to reduce or stay the progress of soch 
damage. Charges of this description, as cooperage, or 
drying, and incidental surveyor's fees, at an intermediate 
port, are accordingly never paid on an ordinary policy of 
insurance warranted " free from particular average." It 
may be thought inconsistent that these charges have not 
in practice been added to make up the necessary percentage 
on the insured value of goods insured against particular 
average amounting to 8 or 5 per cent in terms of the 
memorandum in policies of insurance: (See Propositioa 
IV.) But, on the other hand, it is impossible reasonably 
or intelligibly to apply charges for drying an undefined 
portion of the goods at an intermediate port to make up 3 
or 5 per cent on each bale or package, or on every fifty 
bags or ten hogsheads, Ac., as landed at the port of 
destination. 

IIL AvB&AQB Clausbs — Memobaitduu — Pabticclak 
AvBBAOB ON Ship and on Croons compabbd— Cuakgis 
FOB Pbbsbbvation OF GK>oi>s — Salvaqb, Ac. 

Sect 8. Magens (vol 1, p. 73), writing in the year 1755, 
says, that **ever since the year 1749 it has been the 
custom in England that no particular average shall be paid 
by the insurers under 3 per cent Tliis law or custom was 
probably established to free them from the vexation of 
being called upon for every trifiing damage that might 
happen to a few pieces in a chest or bale." (See also 
Benecke, 472 ; MarahaU, 2nd edit, 231 ; Amould, Ist edit, 
87, 852, 854, 869; 2nd edit 83, 873, 875, 886; Parsons on 
I Maritime Law, vol 2, p. 841, note; Hvgg v. Auguiia 
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Insurance and Banking Company (American case), 7 How, 
595.) This custom still prevadls in terms of the ordinary 
"memorandum," which is always construed as having for 
its intention, by the words " warranted free from particular 
average under 3 or 5 per cent," to restrict the under- 
writers' liability for sea damage or it may be partial 
loss, (a) In like manner the clauses '*to pay average on 
each bale," or "on every fifty bags " or "five tons," &c, 
** as landed," are intended to make the underwriter liable 
for deterioration by sea damage, calculated on the amount 
insured on each bale or on every series of fifty bags, &c., 
in the order in which they are landed at the port of desti- 
nation, if it amount to the stipulated rate of 3 or 5 per 
cent 

In defining the memorandum Amould, in his treatise on 
Marine Insurance (p 37 of 1st edit, 33 of 2nd edit, already 
referred to), carefully confines the meaning of "free from 
average," or rather "free from particular average," to 
" partial loss by sea damage." 

Sect 4. The definition of Particular Average given by 
Benecke in his Principles of Indemnity, p. 424, is perfectly 
consistent vrith the usage and understanding which still 
exists. He says, that " although in law all kinds of expense 
short of a total loss are recoverable under the head 
Average, yet Particular Average in a stricter sense in this 
country applies to deterioration in value of the thing 
insured, and is so used when policies are warranted free 
from particular average altogether, or free from particular 
average imder a certain percentage." Accordingly in 
discussing the memorandum in policies of insurance 
(Benecke, 464; Amould, 872) "Particular Average" is 
used throughout in this sense. 

In Shoe's edition of Marshall on Insurance, note to p. 
270, it is said, that the expression "partial loss" has 
given rise to much confusion, but in discussing this 
subject it is expressly used to confine the exception " free 
from particular average " withfci its proper limits. (See 2 
PhUHps, 2nd edit, p. 479, 481.) 

Sect 5. " Particular Average on Ship " is of a peculiar 
nature. Two or more particular averages incurred at 
several ports in the course of one voyage are added together 
to make up 3 per cent on the insured value of the ship, 
as stipulated in the memorandum. But when the damage 
to a ship is repaired at one port, her value is fully restored ; 
she is virtually the same ship as at the outset (6) On the 
other hand, particular average on goods, whether arising 
from partial loss or sea damage, gradually reduces the 
value of the goods until at length nothing may remain. 

Extraneous charges for the general preservation of the 
property, and having no reference whatever to damage 
already sustained, do not take away or affect the intrinsic 
value either of ship or gooda Salvage is of a similar 
nature ; at least, it is dealt with in a similar manner as 
resx)ects the insurers being made liable for it when not 

(a) The usage as to leakage and breakage, Mr. Phillips 
observes Is equivalent to the exception on memorandum 
articles: (2 Phillips, 2nd edit 479.) The language of the 
memorandum "warranted free from average unless general " 
is always understood to denote Warranted free from Par- 
ticular Average in the sense above explained. And it is 
beyond all question a mistake to say that an insurance on 
Snoods warranted free from particular average is equivalent to 
an insurance against total loss only. In stating that these 
insurances are one and the same thing, Parsons, the American 
writer on Maritime Law (voL 2, 340, note), should have added, 
in questions relative to abandonment and constructive total 
loss. Phillips, in speaking of an insurance against particular 
average and against total loss only being the same (4th edit 
1766, 1767), is evidently refening only to questions of con- 
structive total loss and abandonment 

(6) In touching on Particular Average on ship, it may 
t>e observed that the clause known by the name of the 
•'Coppering clause," now frequently introduced Into policies 
of insurance on ships (in consequence of the verdict in the 
JCensington's case, see ffarrison v. Universal Marine Insurance 
Company, 8 F. & F. 190) "warranted free from particular 



liable for particular average. But where underwriters 
are not liable for a total loss of part, salvage incurred 
for rescuing only a part of the goods insured is evidently 
of an exceptional character and should not be recovered 
on a policy "warranted free from particular average," 
the rest of the] cargo not having been in peril: such 
expenditure is,', in strictness, a partial loss or particular 
average : (American case : Biays v. Chesapeake Insurance 
Company, 7 Cranch, 415 ; 2 Phillips, 2nd. edit, 225, 498.) 

The expenses which Phillips in his 4th edit 1469, 
erroneously designates as particular average are clearly 
salvage charges, expenses of a general nature in saving 
the cargo only. But salvage of the entire cargo insured is 
universally admitted as recoverable on poUdes free from 
particular average. 

rV. Warehouse Bemt, WATCHma and Bbshipping 
Ohasges— ExPBNDiTUBBS NOT Pabuculas Avxbaoe. 

Sect 6. When a cargo is landed at an intermediate port 
to allow the ship to be repaired, the warehouse rent has 
been invariably charged to cargo, and the reshipping 
charges stated against freight These expenses may be 
more properly a subject of general average, as ob- 
served by Blackburn, J., in the case of the Bombay; 
but whether treated as general average or particular 
charges, the cargo and freight stiU remain intact 
at the risk of the underwriters for the rest of 
the voyage. If warehouse rent and perhaps charges for 
watching the goods while deposited in thd warehouse were 
not incurred, they would probably be utterly destroyed 
by the effects of exposure to the weather, or might be 
wholly plundered, (a) Being preserved from the risk of 
total loss by these measures the cargo goes forward to its 
destination, and may arrive perfectly sound. Then it is 
understood that there is no particular average. The 
underwriters pay the warehouse rent and charges for 
watching the goods in the warehouse, whether the i)olicy 
takes the risk of particular average or not If the goods 
are insured pree from particular average, the underwriters 
pay these expenses, but are not considered liable for sea 
damage occasioned to the goods either on a previous or 
subsequent portion of the voyage. If the goods are 
warranted free from particular average under a certain 
rate per cent on the insured value these expenses are 
not allowed to be added to make up the rate per cent 

In p. 61 of the shorthand writer's notes of the argument 
in Booth v. Oair, Mr. Mellish quotes the view cited by Mr. 
Arnould (p. 970 of his treatise on Marine Insurance, 2nd 
edit; see also 1st edit 955), that particular average 
includes expenditures incurred for the sole benefit of the 
cargo. (The same incorrect view is expressed in 2 Phillips, 
2nd edit, p. 191, 225, and in a note to Shoe's Marshall, 
p. 173, quoting the French writer Locr& In France the 
expression particular average is applied even to depreciation 
of goods through their inherent natural condition, their 

average below water, unless occasioned by "injury to the 
stem or stern post fire, grounding, or contact with some 
substance other than water," affords an example of the 
expression "particular average" being used in such a way as 
to render it impossible to apply it to charges, to anything else 
than damage. 

(a) A charge lately occurred at Dantzic on goods landed 
there in the course of a voyage, for watching and giving 
guarantee for the safety of the cargo while landed. It may 
be said that if only part of the goods are landed and stored, 
the underwriters on a policy free from particular average 
would not be liable for the total loss of this part But this is 
a refinement in the discussion of the question arising from 
the peculiar practice of treating warehouse rent and re- 
shipping charges as particular and not general average; it is 
an exceptional case (see sect 16), and the fact remains still 
unquestionable that "free from particular average" has 
never been understood in practice to mean " free from ware- 
house rent" An indefinite portion of a miscellaneous cargo 
may be stored, and this cannot be treated Uke a total loss of 
part or particular average: it ctm only be considered as a 
general charge on the cargo. 
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"propre vice.*^ (Meredith's Emerigon, 468.) Bat lir. 
Amonld himself, in page 885 of his 2nd edition, expressly 
says, that expenses such as warehonse rent cannot be 
added to the damage to make up the reqnired percentage. 
The conclusion of that passage ot Amonld is evidently 
written nnder a misapprehension of the points diBCossed 
in Stevens's Essay on Average to which he refers. Farther, 
although Amould (p. 958 of his Ist edit), in deilnhig 
particular average on goods, quotes the French definition 
to show that it indudes extraordinary expenses incurred 
for the goods alone, yet in p. 955 of his 1st edit, he adds 
that "particular average," according to its correct mer- 
cantile import in this country, as used in the memorandum, 
means " damage done to ship or cargo by sea perOs,** or, 
M when applied to perishable articles, deterioration or loss 
by the effects of sea water." In proof thereof he refers 
**to the highest authority among our practical writers on 
this subject," Stevens on Average, 283, 237, and to hts 
report of the case of Hedberg v. Peanon^ pu 237, note L 
The same distinction is recognised in Benecke, 165, 166, 
424: (see sect 4 hereof.) 

It has been for a long course of time the Invariable prac- 
tice in adjusting general average statements to show the 
warehouse rent, say of a cargo of com where the ship is 
not stranded, as a particular charge " against underwriters," 
and charges for drying sesr^Uunaged com as "charges to 
proprietors." Again, if the ship was stranded, all these 
charges are stated in one column as particular charges on 
carga The particular average for damage to com is after- 
wards adjusted in a separate statement, and the proportion 
of general average and i>articular charges on cargo is 
added at tlie foot of the statement 

y. ExTR4 FsBiOHT ASD Bklative DsGi8ioir»— Total Loss 
6F VoTAOS— Thb "Boxbat "— Glbaxt V. Macandbbw— 
Booth v. Gaib— Usags as to Pasticulas Chabqes, &c 

Sect 7. If a ship having put into an intermediate port is 
found to be irreparable and is therefore condemned 
through damage sustained by iwrils of the sea, and the 
cargo cannot be sent forward in another ship to a 
profl^table market, except at an expense exceeding the 
original freight, where the merchant has insured only the 
invoice cost, he has a pecuniary interest in incurring a 
proportion of the extra freight in order to realise the 
uninsured profit on the goods at their destination. This 
does not seem to have received due effect in the practice 
of adjustment But the underwriters on goods insured 
free from particular average have always been charged 
with, and never questioned their liability for, extra freight 
until the case of the Bombay was instituted. 

Sect & In deary v. Macandrea (J. C. P. G., Deo. 9, 1863, 
9 li T. Bep. N. S. 553 ; 1 Maritime Law Beports, p. 412), 
the Judicial Committee of the Privy Council, determining 
a question of lien on cargo transhipped, say: "The 
subsequent carrying on of the cargo was essential to make 
it available either for the holder of the respondentia bond, 
or for any one else. It was in the nature of a selvage 
service." 

Sect 9. If the extra freight on goods insured free from 
particular average would equal their value at the i)ort 
of destination, the proprietor of them has in equity a right 
to require that they should be sent on to that port to 
which they are insured. The underwriters ought not to be 
permitted to say that the goods are in safety at the in- 
termediate port, where they may be of no value from 
there not being any market for them at all. (a) It 
is then a total loss unless the extra freight be incurred; 

(a) As to total loss of voyage, see McAndrews v. Vaugfum. 
Amonld, 1051; Park, 8th edit 252; also 2 Phillips, 2nd edit, 
pp. 489, 496, 667, 674. In The Great Indian PeniiutUar 
BaUway Company v. Saunders^ Pollock, C. B. referred to the 
language of Lord Ellenborough in Anderson v. WaUis, 2 M. & 
S. 240, that " disappointment of arrival Is a new head of 
abandonment in insiarauce law;" but it is to be kept in view 



and the goods will be, in f aimess, at the risk of the 
insurers whfle going forward. (See PhllHps, 4th edit 1188.) 

Sect 10. Tet it appears from the shorthand writer's 
notes in Booth v. Oair, that Mr. Mellish argued against 
tiie underwriters on a policy free from particular average 
being made liable for the extra freight because it woold 
have been better for the underwriters in tiiat case to have 
sold the goods at the intermediate port, seeing they 
would then have avoided the risk of their perishing during 
the remainder of the voyage ; he submitted also that the 
decision in the case of the B<nnbay was put on the ground 
that the voyage had terminated when by perils of the sea 
the ship was totally wredced and the goods were 
returned in safety into the hands of the assured at the 
place where they had been shipped. Byles, J. is also 
reported to have thrown out a suggestion that the tran- 
shipment of the Bomba^s cargo might be said to be s 
new adventure altogether. 

Let us suppose the case of an Iron ship, after having 
been ashore and sustahied considerable damage, puttiDg 
faito a port dismasted and in a very leaky conditfon. 
Thei« she may remabi with her cargo in perfect safetj 
after the leaks are stopped ; but it-is impossible to repair 
her at that port^ and the cargo, which is not a perishable 
one and has suffered little damage, is left on board, 
because there is no warehoose in which it coald be etoTed 
if landed. A steamer is sent to tow the ship to her port of 
destination. The cargo is transhipped on board the 
steamer for better security, and the ship and cargo are bo 
brought to the port to which they were insured. la it 
right in such a case to consider the extra freight paid to 
the steamer for conveying the cargo from a place where 
there was no market for it, and the expense of towage aa 
particular average not recoverable on a policy warranted 
free from particular average ? 

If a shipment of gold were landed from a wreck and 
deposited in perfect safety »t a place where gold is not a 
medium of exchange, and where it could not be shipped in 
another vessel, how faiequitable it would be to hold that its 
carriage by land to a place of transhipment is not charge- 
able in a policy warranted free from partial loss, nor the 
extra freight, where the freight sending it forward to the 
port to which it is insured exceeds the original freight 

Sect IL Benecke, who is usually accurate and conaa- 
tent in his reasoning through extensive practical acquaint- 
ance with the subject he is handling, appears to have 
misapprehended it in treating of extra freight (page 448 ot 
his Principles of Indemnity), and confusedly blends the 
consideration of the underwriters' freedom from conoem 
with the original freight and their liability for extra freight 
as if it were one question. If the shipowner is entiUed 
in any instance to pro rata freight, that is the same as 
being entitied to cam the fuU freight by paying a less 
sum to forward the cargo to its destination. There is in 
such case no extra freight 

In that very passage, however, Benecke observes tiiat 
extra freight must be borne, generally speaking, by 
those for whose benefit the goods were sent on to their 
destination. (See the cases collected in Parsons on Mari- 
time Law, vol. 1, p. 162, and vol 2, p. 439.) 

Transhipping and forwarding charges amounting to less 
than the originca freight, and therefore incurred by the 
shipowner to earn that freight, constitute a proper subject 
of particular average on freight It is a partial loss of the 
freight caused by the wreck of the ship. In other tenns, 
the balance of freight earned by forwarding the cargo 
may be termed a salvage on freight for the benefit of 



that the judge was there speaking of the loss of a season, a 
temporary suspension of the voyage, and, citing i/onfitn^ v. 
Newnham, he fully admitted that a cargo Insured for a pa^ 
ticular voyage may be pennanenUy lost, become in effect 
extinct by the destruction of the contemplated adventure, 
when the ship is utterly wrecked and no other ships can be 
1 obtained to convey the cargo. 
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drcnmaUmcas, whether the poliej in free from p«rtleal«r 
ATerage or not 

Sect 18. The insurable interest in an open policy of 
inenranoe on goods Is their first cost, or invoice amoant, 
with insurance added. Bat they may be Talced Inchiding 
expected profit Now, if goods arrive in a sea-dunaged 
state, and their soirnd market valne is less than the first 
eoett the goods arriving at a losing market, the actoal 
loss npon them is less than the amount payable by the 
underwriters as particular average. For example, if the 
goods are valued in the policy at 120i, and their sound 
value is only 100/., while they produce in their damaged 
condition 60/., the lactual loss is only 60/., or 50 per cent., 
but the underwriters are liable for 60 per cent on the 
insured value, that is 60/. 

If in such a case warehouse rent, charges of watching, 
or extra freight were added to the loss as particular 
average, and applied in like manner to the insured value, 
the assured would recover from the underwriters a greater 
amount (one fifth part more) than he had actually dis- 
bursed. 

On the other hand, if the goods arrive at a profitable 
market, and the underwriters are charged with the whole 
of such expenses as a direct claim of particular average 
on the i)olicy, the loss by deterioration through sea 
damage being kept distinct and separate, the assured 
derives a profit without paying any portion of the expenses 
whereby he has been enabled to realise the profit 

The only equitable mode of adjustment is to apportion 
tiie expenses on the arrived value thus: Insured value, 
say 100/. ; sound arrived value 120/. ; damaged value 60/. : 
loss 60IL Deterioration 60 i)er cent — Particular average 
60/. ; expenses, say 12/. ; if the damaged arrived value 
60/. pay 121; the insured value 100/., less particular 
average 60/., — 602L will pay 10/. 

We may here refer to the mode of adjusting particular 
average on goods as described in 2 Phillips, 2nd edit, p. 
601, 214, 215; and Millar on Insurance, p. 362. 

Further, if a distinction be made between charges for 
warehouse rent and sea damage, applying only the latter 
to the warranty free from particular average under 3 or 5 
per cent on each bale or series, how can particular 
average receive a different meaning when the goods are 
warranted free from any claim for particular average ? 

Sect 19. The fees of survey on sea-damaged goods at 
the port of destination, Lloyd's agents' fees, and extra 
charges incurred by selling the goods by auction, have 
been heretofore charged to the underwriters only when 
the particular average by itself amounted to the required 
percentage on the insured value of the damaged good& 
Some judicious remarks on this point occur in 2 Phillips, 
2nd edit, p. 509. 

Are the surveyors* fees and sale charges to be now 
deemed particular average, and to be added to the sea 
damage in order to make up the required percentage ? 

If added to the loss where the goods arrive at a losing 
market, these charges would be increased in proportion as 
the insured value exceeds the market value, and the mer- 
chant would receive from the underwriters a larger 
amount of charges than he had actually paid. (See Sect 
18.) 

VIL PSOPOSITIOKS BBGAKDINO THS COBBRCT StSTRX OV 

AnjusTMssnr oi* Pabticulab Avxrags and Ghaboes oh 

QOODS. 

Proposition I.^Meaning of Particular Average, 
Inasmuch as proof was not led in the case of the Bombajf 
{Great Indian Peninsular Raxkoay Company v. 8aunders\ as 
to the ordinary meaning applied to the expression '* par- 
ticular average " by those who are in the daily habit of 
using it in their contracts of insurance or adjustments of 
average (see sect 12), and inasmnsh as the usage, which 
clearly demonstrates this ordinary meaning, was inaocu- 



these law oaaes ought to bo taken as eatabUaUng a new 
definition of "particular average*' different fhnn that 
which has hitherto beos so applied to it 

From the judgment of the Ex. CIl in tiie case of tfas 
Bombay It appears that there It was erroneoosly admitted 
that particular average has a different measdng iriien the 
policy is warranted ** free from particular average under 
8 per cent" fhim what it has when the warranly is "free 
from particular average " altogether. 

But» as already observed, both these wansnties occur 
in the memorandum itself, and in praetioe have alwayB 
been understood to apply to one and the same thing 

The court evidentiy would not have been inclined to dis- 
turb the existing system, which is so ably set forth in tin 
6th edit of Stevens's Essay on Average, published for Mr. 
Bichanls in the year 1837, if a universal and reasonsble 
usage had been submitted as clearly explanatoiy of tbe 
term, but ** would have eonstmed the poHcy according to 
the universal usage adopted." (a) Hha usage, howeTsr, 
being inaccurately stated, so as to appear inequitable or 
inconsistent, both in that ease and in Booth v. Qair, tbe 
aiguments of counsel were restrained, Che whole mattar, 
which is of a technical and compHeated naton^wM 
rendered obscure, and the courts of law wonid noldsteN 
mine the liability of the imderwriters for charges on the 
ground only that they were incurred for the sid'egnardof 
the property, it not being in peril at the time when itoy 
were incurred. It seems, however, deeerving of notiee 
that the policy of insurance gives the assured liberty to 
**sue, labour and travel" for the safeguard of the pro- 
perty, not only in ease of any loss, bnt also in ease of say 
misfortune. 

ProposUion II.— Reconstruction ef affstem of Average 

Ae&uitmenL 

It would therefore appear not to be essential in the 
present state of the law, as it is also most onadvisable^ 
to submit the existing system of average adjuttment to a 
gradual process of reconstruction, which will become 
necessary, if a new meaning of ** particular average** be 
adopted in practice. 

The following is respectfully and with some diflldeiM 
submitted for consideration, as being the correct mode of 
treatment which would most probably receive the saaetioQ 
of the courts of law, if the whole question were tried upon 
its proper merits and laid before the counsel and jndgei 
in such a form as to be intelligible to them. 

Proposition III— Treatment of ParUeuIar Charges^ «««* « 
Warehouse Rent and Reshipping, 

It may be thought that where the expense o^ discharging 
a cargo at a port of refuge is general average, the expense 
of warehousing and reshipping it, being a direct and 
necessary consequence of discharging it likewise becomes, 
as a matter of course, the subject of general average. Bat 
that if the warehouse rent is still to be char;ged to cargo, 
and the expense of reshipping to freight; the insurers of 
the cargo ought still to be considered liable for warehouse 
rent on any description of goods, whether warranted free 
from particular average or not, under the head of '*th0 
perils, losses and misfortunes," which they **are contented 
to bear," such charges being nowhere excepilad in the 
policy of insurance. 

If it were determined simply that warehooae rent and 
reshipping charges, under such circumstances, are general 

(a) In Story's Conflict of LawH, 270, 5th edit, it is said 
that " the object is to ascertain the real intention of the par* 
ties In their stipulations. If the full and entire intention 
of the parties does not appear from the words of the contract 
and if it can be interpreted by any custom or usage of tbe 
place where it is made, that course is to be adopted." See 
also Emerigon (Meredith's Translation, 110), referring to 
Straccha and Casaregis; judgment of Blackburn, J. in 



, ^ ^ ^ WUson V. Nelsm, C. B., May 11, 1864, 10 L. T. Bep. K. 8- 

rately set forth by the assured in Booth v. OWr, neither of 1 688; and sect. 18 hereof. 
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•vttrage, there would be no diBtorbance of the oidlnary 
course of business occasioned by the alteration of practice. 

The question as to warehouse rent in Booth v. Oair was, 
however, not confined to cases where it could be general 
average. The assured would therefore by that decision be 
precluded from recovering it at all under a policy war- 
ranted free from particular average, when the ship is totally 
wrecked, and a cargo not perishable remains stored (at an 
expense which is ultimately found to absorb its value), 
imtil another vessel is procured from a distance at an 
extra freight to carry it on to its destination, and the cargo 
arrives without damage at the port to which it was in- 
sured. 

On the other hand, if a policy warranted free from par- 
ticular average contains the clause ** to pay general average 
according to foreign statement," then a proportion of the 
warehouse rent would be recovered on the policy where 
the ship resumes her voyage, for in foreijcn countries the 
warehouse rent is included in general average. 

Propositum IV. — Treatment of ChargeSy at an intermeduUe 

Port^ for reconditioning Goods, or hoeing rtference to Sea 

Damage. 

That surveyors* fees, and charges of drying sea-damaged 
goods at an intermediate port should not be recovered on 
policies "free from particular average " but ought still to 
be recovered on policies which take the risk of particular 
average, whether they amount to the stipulated rates of 
8 or 5 per cent or not, and without reference to series. To 
explain what we mean, although the fees of survey upon 
and charges of drying sea damaged goods at a port of 
refuge do not amount to 3 or 5 per cent, on the insured 
value of goods warranted free from particular average 
under 8 or 5 per cent, these expenses ought to be paid by 
the underwriters, and tiie clauses "to pay particular 
average on each bale,** or on "every 50 bags,** or "every 
5 tons,*' or on any other series as landed at the port of 
destination, should not be taken as having any reference 
whatever to expenses of this description. 

Although charges for drying goods damaged and wet 
by sea water at an intermediate port do not amount to 3 
per cent on their insured value, yet if these charges were 
not incurred, the sea damage progressively increasing 
during the rest of the voyage would in most or many 
cases far exceed 3 per cent, and minute considerations 
ought not to have place in questions of this nature. 

According to sound principle it may be admitted that 
charges at an intermediate port ought to be taken into 
such account in ascertaining whether a claim of particular 
average amounts to 3 or 5 per cent on the whole value 
insured. 

These charges at an intermediate port, however, are 
often subject not only to commission on advance, but also 
to bottomry premium, or loss on other goods sold to raise 
funds, and if they were added to sea damage and treated 
•trictly as paarticnlar average they would be increased 
or diminished according as the insured value happens to 
be more or less than the sound market value of the goods. 
The established practice, therefore, of excluding them in 
a4Kertaining the percentage of deterioration by sea damage 
may be the more expedient course. 

Pn^potUion V.'-Extra Freight, and Partieular Average 

on Freight. 

That extra freight should be treated on a similar footing 
with salvage charges, at least to the extent of holding them 
as recoverable, according to invariable practice, on policies 
-warranted free trom. particular average. 

In Phillips on Insurance, 4th edit, 2nd voL, pp. 214, 215, 
216, it is said that the law of Oleron puts extra freight on 
tlie footing of salvage of cargo, that Gleirac deems it to be 
general average (a kind of general average charge on the 
oargo), and that Emerlgon (in Meredith's Translation, p, 
S4S) likewise considers underwriters liable for it as salvage. 

It is customary to apportion extra freight on the original 



freights of the different goods transhipped, instead of ap- 
X>ortioning it on the values, but inequitable results in some 
instances consequentiy arise. An inflexible nile ought 
perhaps not to regulate this apportionment 

Transhipping and forwarding charges of less amount 
than the original freight appear (as already noticed sect. 
11) to be particular average on freight ; or the claim on 
the freight policy may be designated in such a case " a 
total loss of freight with salvage.'* 

The subject of freight advanced and extra freight is one 
which, in several respects, requires the learning and dis> 
crimination of the judges to bear upon it with the facts 
fully before them. 

In the case of the Bombay the original freight, amounting 
to 6292. 9«. lOdL, was prepaid and included in the insured 
value of the cargo. The freight sending on the cargo was 
8252. Il5. Td, so that but for the prepajrment of freight the 
extra freight (or difference between the two freights) was 
only 1962. U 9dL But the entire freight of 8252. lU 7<1, was 
held to be particular average, and therefore not recover- 
able on a policy warranted free from particular average. 
K, then, the policy of insurance on goods had taken the 
risk of particular average, the underwriters would have 
been charged with the lorn of the original freight, although 
they may have been ignorant that the freight was insured 
by them. 

It was the extra freight, or difference between the 
original freight and the freight to be incurred for sending 
on the cargo in anotiier ship, which was admitted as a 
charge upon the cargo to constitute a constructive total 
loss in Rosetto v. Ourney, 11 G. P. 176, and for which, as 
well as for the equivalent of freight advanced, the master 
was held not entitled to give a lien upon the cargo in 
Matthews v. Gibbs, 3 L. T. Bep. N. S. 553. In the last- 
mentioned case it was not necessary for the master to have 
transhipped the cargo at an increased rate of freight, and 
the merchant was held to have a right to deduct the 
advance from the new freight of the cargo transhipped, 
and not to be liable for the excess beyond the freight he 
had originally contracted for. It was the entire freight 
for carrying forward the cargo to its destination that the 
Judicial Committee of Privy Coimcil in Clearg v. Macan- 
dr&By 1 Mar. Law Bep. 408, held to be a privileged charge 
in the nature of salvage, essential to make the cargo 
available for any one, and therefore along with general 
average entitled to a lien upon it in preference to a 
bottomry or respondentia bond. 

Proposition VI.— Sale Charges, &c, on Sect-damaged Goods at 

Port of Destination. 

That charges for survey, Lloyd's agents* fees, and 
auction charges on sea-damaged goods at the port of 
destination being incurred merely in proving the amount 
of loss, should be paid by underwriters only where the 
particular average, that is, the claim on the policy for 
deterioration by sea damage or partial loss amounts to 
the stipulated percentage without them. 

If they were added to the particular average, or included 
in estimating the deterioration, the assured would (as 
shown in sect 18) receive more than he had paid where 
the insured value exceeds the sound value of the goods. 

Charges affecting the value of the goods, such as cooper- 
age, kilndrying, and "charges making merchantable," that 
is, picking sea damaged cotton (for example) from the 
sound portion of a bale, or any charges for reconditioning 
sea-damaged goods at the i)ort of destination, are clearly 
particular average and might be very properly deducted 
from the sales of the damaged goods in ascertaUiing the 
percentage of deterioration, wherever an increase in price 
is obtained equivalent to the expense incurred, for that 
increase in price represents and is absorbed in expenses 
incurred to realise it But if, in any instance, these 
charges— for example, chaises incurred in merely pre- 
venting further loss of liquids by leakage, or in repairing 
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boxes or amy external packages !■ whkdi dry gooda are 
contained — do not produce an equivalent increase in tlie 
price of the damaged goods, the assured would then 
recover more than he had disbursed where the insared 
valne of the goods exceeds their sound valua 

In conclusion, it is submitted that, leaving out of view 
the question whether warehouse rent and reshipping 
charges on goods at a port of refuge ought to be general 
average when Uie ship resumes her voyage, the system 
of adjustment explained in Stevens's Essay on Average 
and established in practice will be found, upon the whole, 
consistent and equitable. 

The practice of average may be susceptible of improve- 
ment in its details, and the foregoing observations on a 
matter so complicated and difficult may very probably be 
found open in some respects to objection. But the opinions 
of the judges appear to be greatly misapprehended when 
it is supposed that their intention is to alter the generally 
accepted meaning of ** particular average," and thereby 
revolutionise the system of adjustment now in use. 

KB.— Some material alterations in the preceding 
treatise will be found in the reprint of it appended to the 
Maritime Iaw Beports. 

TOWAGE. 

(Su " ColUsion,** 846 to 849 a, "Pilotage,** 1609 a, "Sal- 
vage," 1978 to 1990.) 

IKDXX TO OOMTXMTB. 

Accident in Towing giving right to Salvage for subse- 
quent Services, 2276. 

Damage to Cargo of sunken Ship and Expense of raising 
her. Fault of Steam-tug in towing the Vessel, 2269. 

Distinction between Salvage and Towage, 2268, 2270 to 
2273, 2275, ^280. 

Fiat against Foreign Ship refusing to pay Towage, 3281. 

Jurisdiction of Admiralty Court, 2277. 

Liability of Steam-tug for damage to Ship in tow of her, 
2269. 

Master's authority to bind Shipowner by agreement for 
Towage, 2279. 

Salvage, 2268, 2270 to 2273, 2275, 2276. 

Shipowner's Liability for hire of Steam-tug engaged by 
Master, 2279. 

Steamer towed by Steam-tug after Engines being dis- 
abled, 2278. 

Towage to Sea from Birkenhead Dock in the river Mersey, 
2274. 

2268. A vessel having been toured by a steam-boat off 
soft mud, on which she had grounded a few miles outside 
New Orleans Bar (a service of three hours' duration), the 
Court rejected a claim of 2000 dollars for salvage, but 
made an allowance for towage, and 10 dollars per hour 
while engaged in getting the ship <^ : (American case : 
TTu WUliam Badger, U. S. District Court of Louisiana, 
Shipping Oeuettet April 14, 183&) 

2269. A steamer which had been engaged to tow a 
vessel in distress took other vessels also in tow, and after 
having done so, the vessel in distress ran upon a rock 
and sank, verdict against steamer for damage to cargo of 
iron and expense of raising the vessel. Mr. Erie for pits.* 
Bompas, Serjt for defts.: (Siaite, Ac v. TF(p6b, Western Cir- 
cuit, Bristol, Aug. 22, 1888, Shipping GaxetU.} 

2270. Simple towage as contradistinguished from sal- 
vage, means a towage service rendered when a vessel is 

. not in a condition of danger, and the wind and weather 
are in their ordinary state : " (Dictum of Dr. Lushington 
in The Scotland, A. C, July 6, 1841, Shipping Oazette.) 

2271. The distinction between simple towage and salvage 
further illustrated by Dr. Lushington in The Margaret, 
A. C March 4, 1842. 

2272. Where a vessel is not in distress it i^ simple 
towage ; if the vessel Ih leaky it is not a mere towage, but 



a salvage aerviM: jThe Bmtlah, A. O^ Aug. », 1842, Sk^opi»f 
GaUtt^) 

2278. A vesael having her rudder disabled, held that 
towage of her was a salvage service : {TheEUtabdh HoU 
deme$$y A. C, April 29, 1846, Shipping Oaatte. See also 
Pritchard's Admiralty Digmt, 862.) 

2274. Evidence given to the satisfaction of the court that 
a contract to tow a vessel from Birkenhead Dock to se% 
implies beyond the Bell Buoy; that a vessel is not at sea 
tmtil she reaches the Bell Buoy: (Abbnett v. Barton, Liver 
pool C. C, Oct 22 and 29, 1862, Shipping Gazette.) 

2275. Distinction between shnple towage and salvage 
service : {The Tioo Brother*, A. C^ Jul 28, 1863, Shaping 
Gaxette.) 

2276. Where a steamer is employed to tow a vessel not 
damaged or in distress, for the mere purpose of expedi- 
tion, an accident happening in the course of the towage 
service may entitie the steamer to salvage. Bat whers a 
steamer is employed under a fair agreement to tow a 
vessel in a disabled state, she is not, as an ordinary rale, 
entitied to more than the stipulated salvage rewwd 
because of accident or dilBoulty encountered while tovlBg 
the vessel: {The Kingaloeh, A. C, Feb. 28, 1864; 1 £. ft A. 

B. 263; T'Ae KUby, K C. Feb. 23, 1853 ; The ChanceBor, A 

C, April 4, 185S; The Medora, A. C, May 4^ 1851, 1 E A A 
B.17.) 

2277. Jurisdiction of Admiralty Court in questions as to 
towage and as to bringing off passengers to a ship : (7%e 
Wallaee v. The Jane, A. C, July 27, 185^) 

227& A tug was taken out of her ordtoary occiqMition in 
summer to tow a steam-vessel a distance of 100 miles, 
after the latter had broken her intermediate shaft and so 
could not be moved by her own steam power, although 
she was perfectly safe. The service held to be equivalent 
to towing a duU sailing vessel the distance in question ; 
and 1752. considered a sufficient teader, the value of the 
property being 80002.: {The Batamer, A. C, Nov. 25, 18U; 
1 E. ft A. B. 169.) 

2279. Authority of master to bind the shipowner by s 
contract with a steam-tug to tow his vessel The judge, 
Sir J. Eardley Wihnot, thought that, as a matter of pablic 
policy, as behig for the benefit of trade that ateam-togs 
should be on the look-out for homeward-bound ships at all 
times, it was proper that the master of a ship should have 
such discretionary power: {Brittol Steam Towing Cofnpani 
V. The Clara Syma, Bristol C. C, Jan. 1855, Sh^^pif^ 
Gaxette,) 

2280. Towage, as contradistinguished from salvage, is 
" the mere service of towing a vessel for the sake of ex- 
pedition al(me, she being neither in danger nor difOcnlty; 
not the towing of a ship off the ground. Salvage is a 
service of any kind rendered to a ship in distress : " {Tke 
Leda, A. C, June 20, 1865.) 

2281. Motion for flat against a foreign ship granted; 
the master having refused to pay for the hire of a steam- 
tug, and the promovents alleging they would lose their 
remedy if the vessel should leave this country: {Tht Sa» 
Giovanni Theologos, A. C, Dublin, Feb. 6, 1868, Sh^piV 
Gazette.) 

TRANSFER OF BILL OF LADING. 

2282. Question as to liability of indorsee or assignee of e 
French bill of lading receiving goods under it for frelgh* 
and demurrage. Cases quoted by the judge: Stindt ▼• 
Roberts and lewis v. Clark, 17 L. J., N. S., 166, 805, Q. B, 
1848: {AUaire v. Retinoids, Gloucester C. C^ March 15, 
1850, Shippmg Oazette.) 

2283. The transfer of a bill of lading with intent to cheat 
the consignor is void: (Toulmin v. Johnson, C. K, April 34» 
18>'^1, Shipping Gazette.) 
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TRANSHIPMENT. 

Sm "Abandonment,** 14, 15, "Deviation,** 1043, "Extra 
Freight," 1111 a. "FreighV* 1196 a^ and 1230 to 1224, 
"Profit," 1691, 1692 a. 

IN9BX TO OOMTBim. 

Bottomry. Master's Duty as to transhipping Cargo, 2287 a. 

Dock Rates (Southampton), 2285. 

Extra Freight Free from Particular Average. Ware- 
house Rent Transhipping Charges, 2287 b. 

Master's Duty to forward Cargo by transhipping it; 
8288 b, 2287, 2287 & 

Total Loss only (Insuranoe against) 2287 b. 

Transhipping Ohargea Warehouse Rent Extra Freight 
Free from Particular Average, 2287 b. 

Underwriters' Liability, when goods are transhipped, 
8284, 2286. 

1388 a. Underwriters' liability for extra freight in ease of 
transhipment : {Rotetto v. Gunuff, O. P., May 1851 ; Phillips, 
1188; Amould, 246.) 

3288 b. Master's duty in regard to sending forward 
oaigo by another vessel when the original ship is pre- 
vented by damage from completing her voyage. Question 
as to merchant's liability for extra freight: (Shipton v. 
Thornton, 9 A. ft £. 314; Harrison's Digested Index, 1840. 
See also MaUheua v. Gibbs, 30 L. J., N. S., 55, Q. & Na 
1195 a. and 1361 a. Master held entitled in case of tranship- 
ment to transfer his lien only for freight at risk, where 
there was no necessity for his entering into a contract to 
pay forwarding freight at a higher rate than the original 
freight) 

3284. The risk of underwriters on goods transhipped in 
course of voyage continues only where they are tran- 
shipped of necessity : (Bold; ^c, v. Jiotherham, ix^ 
Northern Circuit, Liverpool, Aug. 12, 1842, and 8 Q. R 797 ; 
15 L. J. 279, Q. R ; Amould, 491.) 

2285. Goods transhipped in Southampton Docks held 
not liable to rates : {Southampton Dock Company v. Bill, 
Southampton 0. C, Sept 27, 1848, Shipping Gazette.) 

2286. Case relative to liability of underwriters on goods 
h&sured by a ship from Liverpool to China, and on arrival 
put on board another vessel which, with the cargo on 
boaxd, was totally lost If the transhipment was tem- 
porary on account of the relations between this country 
and China preventing them being landed, the underwriters 
were liable, but not if the goods were intended to be 
delivered and remained on board the vessel into which 
they were transhipped : (Bold v. Claxton, C. P., April 18, 
1850, Shipping Gazette.) 

3287. Question whether it is binding on the master to 
tranship the cargo, where his ship cannot complete her 
voyage: {The Jestie MiUer; Heydom v. Bihby, C. E, March 
1 and June 11, 1855, Shipping Gatette.) 

2287 a. Held, that the master was not bound to tranship 
the cargo, in an important case, relative to a bottomry 
bond on ship, freight and cargo being granted for repairs 
of the ship and other disbursements: (The ffamburg, 
A. a, March 24 and 31, 1868 ; 8 L. T. Rep. N. S. 175.) 

2287 b. As to the cases of The Bombay, Great Indian 
Peninsular RailtBoy Company v. Saunders, Booth v. Gair, 
and Cleary v. Maccmdrew, regarding claims for recovery 
of extra freight, transhipping charges and warehouse 
rent on a policy warranted free from particular average, 
and the distinction between a policy with such a warranty 
and an insuranoe against total loss only, ftc, see " Total 
Loss," Na 3267 b^ and title "Extra Freight,'* No. 1111 a 
(Appendix to Part X., or VoL L of Maritime Law Reports). 

TRANSPORT SHIPS. 

(See " Collision.") 

3388. In a qnestton of capture, a Bremen brig under 
American colours, oonv^lng shtpwrsi^ed men belonging 



to the Russian navy to a Russian port on freight, con- 
sidered as a transport in the employ of the Rossiaa 
(Government, during the war between this country and 
Russia : (The Greta, A. C, Hong Eong, Skipping Gaxette, 
Feb. 6, 1856.) 

3289. A vessel belonging to a private company, char- 
tered by Qovemment to carry troops, considered notUabhl 
for harbour dues at Onemsey: (The Ciyd*, a. &, The Statu 
V. Henderson, Royal Court, Guernsey, Oct 18, 1866.) From 
this decision the procureur appealed to the Court of Jndf* 
ments: (Shipping Oatelte.) 

TREATT. 

2290. The treaties with Sweden of 1661, and with Den- 
mark of 1670, conferring on those countries certain 
privileges of commerce in time of war remain unrevoked. 
Limitation of belligerent entering into treaty with neutral 
state as to trade with blockaded porta. Mode of revooa- 
tion of a treaty. Jurisdiction of Admiralty Court in such 
questions : (The Franeiska, A. C, Jan. 27, 1855.; 3 E. ft A. 
R. 148, 150, 151.) 

TRIBUNAL OF COMMERCE. 

3291. Application from the tribunal of commerce at 
Brussels for an order for the appointment of surveyors 
on certain goods arrived in London, granted by the Ci^ 
SherifTa Court: (Birch, ^e., v. Wanters, C. a d, Oct 81, 
1856, Shipping Gatette.) 

TRINITY HOUSE. 

2292. ' Trinity-house of Newcastie entitied to a primage or 
toll on certain goods imported into Sunderland: (ilTcw- 
castle^ipon-Tyne Pilots v. Bradley, Northern Circuit, Car- 
lisle, Aug. 11, 1851, Shipping Gatette.) 

229a Evidence of usage to explain ambiguous language 
In the charter of the corporation of the Trinity-house of 
Newcastle, held to be admissible in an action of debt for 
petty customs: (Jfewcastle-^tpon-I^fne Pilots r. Bradley, E-C, 
May 28, 1853, Shipping Gazette.) 

TRINITY MASTERa 

2294. Practice of Admiralty Court in regard to calling 
for attendance of judge as assessor in si^vage caseai 
(The Bouthandd, A. C, May 4, 1853, Shipping Gazette.) 

3294 a. In a case of collision, wherein Dr. Kelly was 
assisted by a captain of the royal navy and a captain 
in the merchant service as nautical assessors, that leaned 
judge observed that the oflBoe assigned them waa only 
to give their opinion and advice which the court, in tha 
exerdse of a sound discretion, had the option of acting 
upon or rejecting: (The American Union and The Otprty^ 
A. C, Dublin, SMpping Gazette, Feb. 8, 1860^) 

TURPENTINE. 
(See also " Stowage^**) 

2295. Improper stowage. Verdict against shipowner for 
damage to barrels of currants through leakage of turpen- 
tine in consequence of oilcake, which is of a heating 
nature, being improperly stowed in the vacant spaces 
between the casks of turpentine and causing them to 
shrink : (The Sir Thomas Gretham ; McAndrew v. LUigHt, 
(2. R, March 1854, Shipping Gatette.) 

UNITED STATESw 

2396. Mode of fixing value of goods imported on which 
duty was payable under the Acts of 1838 and 1843 of 
the United States: (American cau: Thonyason, Se., t. 
Greely, Circuit Court, Boston, U. S., June 34, I860, Sk^pplnf 
Gazette.) 

USAGK 

(Sh " (Custom,- "Deck Cargo," 978, "Insurance," 1393 to 
1295v 1301, " Salvage," 1907 to 191X> 

JMDRX TO OORTBCm 

Broken Stowage, 3300. 
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Chrg« (Btlpalikllon to l4Md a ISiU ud Oonpltta), SSOa 

dttrtei^iwrty (CImim in), S300. 

Coke (r«gii]«r Totdb for lo«ding), SWflL 

Oonmiaiioii on HomewMd Freight, S800 ik 

Contract (Evidence of XJaage to ezpUin, not to eoBtndlet 

Tary, or edd to), S299, StOO, SMOa. 
Denramge.2aoa 
Dieeoant on Freight, 3399. 
Freii^t (At "Conmiiflsion ** end ** Dieeoonl**) 
Petty Cnetome Datj on Goode, 8397. 
Trinity Honee of Newceetle (Charter to), 3397. 

3897. ETidsnoe of usage admiMtble to explain am- 
bignooa language in the charter granted by James IL to 
Trinity-house of Newcastle, regarding a duty or petty 
eustoms on goods tonned "primage:'* {NmeeuUe^vponr 
3ViM PUoU ▼. Bradlet, E. 0., Ifay 38, 1853, Shipping OaxetU) 

8398. Held, that the judge of the County Court was 
wrong in rejecting evidence of a custom as to "regular 
tarns " for loading coke, where a claim was made under a 
charter-party for demurrage in consequence of unreason- 
able delay in loading carga Charterer *' entitled to avail 
himself of the custom to show he had complied with the 
terms of the charter-party: ** {LUdememn ▼. SekuUt^ C. P., 
Nov. 8^ 1858, 1 a L. IL 94.) 

3399. Evidence of usage is admisrible to explain, but not 
to add to or contradict, the terms of a mercantile contract 
Case as to discount on freight of cotton from New Orleans 
and other ports in that quarter to Liverpool. There is a 
tacit assumption of the usages which are known to prevail 
in r^^ard to the subject-matter of a contract Wdbh v. 
Flummer, 3 Bl ft Aid 74€, and HtOton v. Warrm, 1 11 ft W. 
466, are cases illustrative of tiie principle. Sundry cases 
cited on argument by Mellish for plaintiff and Blackburn 
contra: {The Cottrier; Brown v. Byrne, Q. R, May 37 and 
June 15, 1854, 3 C. L & 1599; 3 R ft R 703. See also the 
remark of Campbell, C. J., hi ffaU v. Janson, Q. R, Jan. 34, 
1855, 3 C. L. R 743; Phillips on Insurance, 4th edit 133 ; 
also Nos 3300 and 3800 a hereof.) 

3800. Evidence of a custom or usage may be received to 
explain but not to alter, contradict, or control the terms of 
a contract Case of Browne v. Byrne, 3 E. ft R 708; 3 C. 
Lb B. 1599, commented upon, with reference to the expres- 
flrion "control the bUI of lading** used in marginal note. 
A custom at Trinidad to load sugar in hogsheads and 
molasses in puncheons held to be a reasonable one, and 
evidence of it admissible in Interpreting the meaning of a 
clause In a charter-party **to load a full and complete 
eargo of molasses and other lawful produce.** Stipulation 
!n charter-party for broken stowage. Sundry cases cited 
in argument by H. Hill and Bumie: (Outhbert v. Gumming, 
O. E., Feb. 7 and 8, 1855; 3 C. L. R 401; affirmed by Ex. 
Ch., June 14, 1855, 3 C. L. R 130L) 

3800 a. A custom or usage may be allowed to explain a 
contract, but not to introduce a new additional stipulation. 
The usage must be incidental to the subject-matter of the 
contract Case of Browne v. Byrne, 3 £. ft B 703, commented 
upon. A charter having been ent^^ into for an outward 
voyage to China, the ship to be consigned to tlie char- 
^ren* agent: held, that the latter could not extend the 
terms of the charter-party by evidence of a custom that 
tiie agent should in such case be entitied to commissicmon 
die homeward f rdght, if not employed to procure a cargo 
for ttie homewurd voyage: (PhiUips v. Briard, C. E., 
April 34j 1856, W. Rep. 486.) As to usage being required 
to be proved to have been known to both parties when 
making contract of insurance, see Na 1309 and Bweding v. 
Fearee, 5 L. T. Rep N. a 79. 

VALUATION— VALUE OP SHIPa 

{See ** Collision,'* 570, 595, 597, 600; ** Salvage ** (Index to 
Contento of Title). 



Ck>Ilision, 8804. 

Constructive Total LoM of Shlp^ 8801, 8801 a, 8808, 8804 % 

3804 b. 
Freight, 3804 h. 

Insurance, 3801 to 3303 a, 3804 a, 3304 b. 
Ltanitetion of Shipowner's Liability, 3304. 
Merchant Shipping Act, 3301 
Salvage, 8303. 

Ship, 3301 to 3803 % 3304, 3304 a. 
Venation (Expense of), 3308. 
Different Valuations in Policy, 8804 a, 3804 bi 

8801. In case of loss, where the policy is a valoed one 
the insured is entitled to recover the full value imnued ; 
in case of an opm policy the compensation must be 
ascertained by evidence. Underwritere held liable for a 
constructive total loss of a ship valued in the policy at 
17,5002., though her value in the market after repair wcnkl 
have been only 9000t : {The General Kydd; Irving t. Jfos- 
atfV, H. of Lw, July 33; 1847 ; Amoold, 1118 ; PhiUipe, 8.) 

3301 a. Value to be taken in estimating whether there 
is a constructive total loss of ship. Query, whether tfae 
market value is to be adopted as the criterion for an ex- 
ceptional ship buflt for a particular trada Ship insured at 
a very high value : {The Acadia; Grainger v. Marten^ 
Q. R, the Timee Newspaper, Feb. 1863 ; £. C, Hay 11, 
1863, 7 L. T. Bep. N. & 796.) 

3303. Value of ship in damaged steto to be taken into 
account in question of constructive total loss : (see 6&tb» v. 
Hind, C. E., Feb. 30, 1860; Lozano v. Durant, May 35, 36 
and June 13, 1860, 3 L. T. Rep. N. & 513.) 

[Ifote by the CompOer.-^ln Handcoek v. Price (Jury Trial, 
Liverpool, 10th Dec. 1863), Blackburn, J. expressed the 
inclination of his opinion as being sgainst aOowing the 
value or sales of the ship in her damaged stete to be 
added in estimating the cost of repairs; confirmatory 
of the view previously stated in note to 918 hereof.] 

3803 a. Construction of policy whether as being a va]o0d 
or open policy of insurance on ship. Mode of fiUing in 
valuation: {The June; Seaman v. Gwn^, Northern Cir- 
cuit, Durham, March 8, 1851, and a E., April 86, 1851, 
Shipping Gazette. See also 3304 bu) 

3303. In a salvage case the expense of valuing the pro- 
IMrty saved held to be chargeable against the owners: 
{The Samuel, A C, July 38, 1853, Shipping Gazette.) 

3804. In construing the 504th section of tfae Merdiant 
Shipping Act 1854 (il ft 18 Vict c 104), s. 504, vrith refe- 
rence to the limitation of a shipowner's liability for 
damage done, held, as a general rule, that the value of the 
ship is what she would sell for, her market value and 
not her insured value : {The Forerunner, a s. ; Afriam 
J^eamship Company v. Swanty^ V. Ch. C, Jan. 11, 1856, W. 
Rep 3ia) 

{Ifbte by the Compiler.— -It is stoted in the report of the 
above case that it was sgreed by the couns^ on botii sides 
that the proportionate share of the annual amount payable < 
by Government for the contract to carry mafls was the 
value at which the freight or earnings of the ship should be 
token ; by which it is presumed is meant the proportionate 
share for the particular voyage in course of completion.] 

3304 a. A ship being insured for 34002. by one policy and 
valued at 83002., and by another policy valued at 50001, 
and it being proved that tiie real value of the ship did not 
exceed 34002., held, in an action for a total loss on the first- 
mentioned policy, it being shown that the assured had 
previously received on the latter and other policies 
3136JL 18«. 6dL, that he was entitied to no more than the 
balance of 782. 6c. 6dl Numerous authorities cited in 
I argument by Jamee, Q.C. and Uilward, and by Bmt Q.O. 
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■nd Quote: (Bruce t. /oris, 0. E., Jaa 38 and 94, 1868, 7 
li. T. Bepi N. S. 748 ; 1 Maritime Law Beports.) 

{Note.— Mr. Qaain axgaed that, if such a rale were laid 
down, the quettioii whether he should receiye 82002L or 
80002. would depend upon the order of time in which the 
loBseB on the policies were paid.] 

3804 h. In Wibm v. Nelson; The Cfeneoa^ O. BL, May 11, 
1864 (Timee Newspaper, May 13), Shee, J., with reference 
to a daim on a vaJned policy of insurance on freight, said, 
** that in acoordsAce with the opinion expressed by him in 
his address to the jury before the Court of Q. B. (Mitchell's 
Mar. Beg:, Feb. 30, 1864), he adhered to the principle laid 
down by Lord Ellenborongh, ' that it was no defence in 
an action on a valued policy that the assured had received 
the amount valued, if less than the real value of the sub- 
ject-matter insured.' '* In that case (10 L T. Bep. N. & 
6S8) it was held that where, after the words In the policy 
"valued a^*' the words "as under" were interpolated, 
and at the foot of the policy in the margin was written 
** 18001. on fteight,*" the policy was not a valued one. 

VAPOUR 

3805. Underwritera held liable for damage to tobacco 
eansed by the footid odour arising from sea-damaged 
hides: (Montopa v. London Assurance Con^Htnp^ C.R, May 
7, 1861, 6 Ex. 45L> 

VENTILATION. 
(See "Master.") 

VERBAL OONTBACT OF AFFREIGHTMENTi 
(See "Charter-Party," 4M.) 

VOLUNTABY STBANDINa 
(/See "Stranding.") 

VOYAGHS: 

(See « Demurrage," 1013 a, *• Total Loss," 3367 b., note, 
Sects. 9 and 10.) 

WAGES. 
L Of Master of Ship. 
IL Of Seamen. 

InDSX to COMTXNTi. 

Acts of Parliament, 8806 to 3810, 3813, 3838, 3887, 3844» 
3848. 

Admiralty Court Practice, Jurlsdiotion, ftc., 3808, 3833, 
3337,3834. 

Advances to Crew, 3883. 

American Courts of Admiralty—Suits of Foreign Seamen 
—Foreign Consul, 3817. * 

Arrest of Ship in Admhralty Court-Jurisdiction of Magis- 
trates, 3837. 

Articles (Ship's)— Change of Ownership, 3849. 

Bankruptcy of Shipowner, 3806, 3809, 3881. 

Bottomry, 3838. 

Cargo, 3323. 

Change of Ownership, S849L 

O>lli8ion, 3814, 388L 

Oonsnl, 3817, 3843, 386a 

Contract: 

With Master, as to inoraaae of Wages, 3388, S886L 
Special Contract^ 8832. 

Costs, 3336. 

Crew, 3814 to 385a 

Criminal Case, 3837. 

Desertion of Seamen, 3834, 3335, 384L 

Dischaige of Seamen, 3326, 3838, 3848L 

Dismissal of Master (Improper), 3813: 

Disobedience of Seamen, 2315. 

Disrating Seaman wrongfully, 3820. 

Evidence— Entry in Log-book, 3335. 

Foreign Ship (Master or Crew of), 2811, 2817, 285a 

Forfeiture of Wages, 3807, 2812, 2815, 2818^ 2824* 284L 

Freight, 3822, 2841 



Gratoity to Seamen, 2889, 2347. 

Illness of Seaman, 3388L 

Increased Wages (Contract or Stipulation for), 2885, 3888^ 
2339, 3346, 3348. 

Insubordination, 3315k 

Justices of the Peace (Summary Jurisdiction of), 2829L 

Kettle Money, 2318, 3850. 

Lien on Ship, 3311, 3323, 2827, 3838, 338a 

Log Book (Unattested Entry in), 3335. 

Magistrates* Jurisdiction, Ship arrssted In Admindly 
Court, 3337. 

Maintenance of Crew, 3814. 

Master of Ship, 3806 to 3818, 8817, 3884^ 284a 

Material Men, 3818. 

Merehant Shipping Act, 3310, 3837. 

Misconduct of Seamen, 3807, 3815, 8811 

Mutinous Conduct, 3815. 

Particular Average on Ship, 3814. 

Pilotage and Wages— Priority over Bottomry Bond, 2828. 

Priority of Claims for Wages, Ac., 2811, 2818; 2828. 

Promotion of Seaman by Master, 3845. 

Beductiott of Wages, 28ia 

^presentatives of Seamen, 3333, 3339, 

Salvage— Wages not deducted from Value, 388L 

Seamen, 3314 to 3350. (See also " Foreign Saamaii.*^ 

Seaworthiness of Ship, 3889, 3348, 3347. 

Sequestration (Scotch), 380a 

Set-off, Advances, Ac., 3806, 3313L 

Ship of War (Entering on board oOt 2827, 2840, 2841. 

Shipowner. (See " Bankruptcy," " Change oC Ownenhip^** 
" (3ontract with Master.") 

Shipwright— Priority of Payment, 281L 

Slops, 2332. 

Steward— Inoompetenoy for Dnties, 83ia 

Stores (Allowance for providing CSabin with), 280a 

Summary Suits, 3319, 3339. 

Towage— Priority over Bottomry Bonds, 382a 

Value for Salvage Award, 2321. 

Voyage broken up or abandoned, 2317, 2819. 

Whale Fishing Voyage— Share in Proflta of Adventure- 
Special Contract, 2322. 

Widow of Seaman Lost at Wreck of Ship, 282a 

Witness, 2310, 2837. 

Wreck of Ship, 2323, 2844. 

L Of Mastkb or Ship. 

280a The right of the master to sue ship for wages, given 
by the Act 7 A 8 Vict c. 112, was not taken away by tha 
discharge of a bankrupt owner. The qneation aroae In tbt 
case of a Scotch sequestretion, under 2 A 8 Vict o. 41« 
a. 116, a composition having been accepted by the orediton 
and the bankrupt's discharge confirmed by the Lord 
Ordinary. The Scotch enactment, that "the bankrupt 
shall be reinvested in his estate," must be construed to 
mean " subject to prior rights and prior liens on the ship : ** 
(The TtettffiMA, A. C, May 5 and Nov. 8, 1848, 13 Jur. 9S% 
and see 13 Jur. 6a) 

2807. Question as to forfeiture of wages, under 7 A 8 
Vict c. 112, a 16| on aooount of alleged misconduct as to 
chartering vessel contrary to instruction& General obser* 
vations as to master's power, responsibility, knowledge of 
business, misconduct, Ac : (17te Thomas WcrihiniffUmt A Ct 
Nov. 23, 1848, 13 Jur. 1057.) 

280& Construction of 7 A 8 Vict & 112, s. la This Aot 
gave the master the same remedies as a seaman who can 
only sue for his wages; held, therefore, that a master 
could not sue for an allowance forproviding the cabin with 
stores. Jurisdiction of court Gases of The Rqpulse, U 
Jur. 716; and The IsaUOa, 2 Bob. 341, commented upon. 
Nature of contract between master and shipowner. Case 
of mate suing for wagea and allowanoea similar to that of 
the master to whom he had aaooeeded. Salt admitted, 
■0 far aa related to wa«ai, and rajeeted so for as ( 
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fbe aUowaiioe for cabin stores. Bat if the shipowner 
claims to set-off adyanees, fto., the entire matter most be 
brought before the court: {Th4 Tkemiueh, A. C, Jan. 13 and 
Feb. t, 1848, 18 Jar. 131.) 

S809. Baits by master for wages nnder 7 ft 8 Viet c. 113, 
^n ease of owner's bankraptcy: (7ft« Albtri, A. C, 
March 31, 1851, ShippdHf Gautte; The atmlah, A. O., Jnly 16, 
18A1, 15 Jar. 865 ; The JuUndur, A. C, Jane 10, 1858, Ship- 
ping aax«tU\ and see ** Master,** Ka 1451 hereof; slso 
No. 3806.) 

3810. Master held entitled to his expenses of maln- 
tenanocb and wages while detained as a witness in a salt 
for his own wagea PrimAfacU ttie master is a necessary 
witness in soch a case. He has, nnder the ISlst section 
of the Merchant Shipping Act, the same rights and privi- 
leges as ordinary seamen in salts for wsges before the 
Admiral^ Court Case of the CMmtrQ referred to by the 
registrar: {The Olive, A. C, Dec 8, 1857, W.Bep.374.) 

S811. Wages of msster of a foreign ship deereed oat of 
sale of Tcssel at Cork in priority to shipwright's claim 
for repairs : (The Harriett and MoUy, of Hambai% A.C., 
Dnblin, Jaa 15, 1858, Shipping Gazette.) 

3813. Qaestion as to forfettare of master's wages. Special 
agreement Constroetion of statate and application of 
principles of conmvm law. As to set-off and croes-aetf on 
by owners for damages on aoconnt of gross negligence or 
want of naatical skill in sllowing ship to get a-groand, 
and afterwards concealing the accident) and improper 
refosal to sign a bottomry bond. Master being forcibly 
and improperly dismissed ; held, entitled to his wages to 
teimination of contract Claim made by the master only 
np to the time when he obtained other employment^ 
pronounced for wUh costs : {The ComOIa^ A. C, Msreh 39, 
1858, Shipping OoMttte.} 

3818. Wages of master as well as of crew decreed to be 
paid oat of proceeds of ship in priority to material men, 
with kettle money, and costs of suit : (7%e Sampton, A. C, 
Dablin, Oct 18, 1858, Shipping Oatdte.) 

XL Of SsAXBir. 
{See also title *' Shipping Master.") 

8814. Wages and maintenance of crew, during detention 
to repair damage by collision, are not recoverable from 
nnderwriters on ship as particolar average : {De Vaux v. 
Salvador, 1836, 4 Ad. ft E. 147, 430 ; Amoald, 936.) 

3815. Wages of seamen may be forfeited by drunken- 
ness, disobedience, insubordination, or mutinous conduct 
A sin^ act of intoxication would not work a forfeiture of 
wsges. Judgment of Lord Stowell refened ta Any 
trifling act of disobedience where the ship is at sea is a 
most serious offence: {The ^ake, A. C, Jan. 81, 1889, 
Shipping Oazette.) 

3816. Steward should have ascertained the duties of his 
ofBce before he agreed to enter on them ; being found 
Incompetent, his wages were reduced: {The Richmond, 
A. a, Feb. 8, 1839.) 

3817. Suits not entertained In American Admiralty 
Courts on behalf of foreign seamen, for recovery of wsges, 
^unless it be made to appear that the voyage is broken 
np^ and that they are discharged from the ship, and dis- 
abled from performing their contract, and from seeking 
redress in their own tribunals by the wrongful act of the 
master." The court wiU proceed cautiously in passing 
Judgment upon the dealings between foreign consuls and 
masters and crews of vessels belonging to tihelr country. 
The law on the subject generally expounded : (American 
case: The Ookheeter, British ship, Judge Betts' decision, 
U. a District Courts Shipping Qaxette, March 5, 1889. See 
The IVmoMT, A. C, Nov. 17, 1863, 9 L. T. Bepi N. & 397.) 

381& A single act of insubordination In port not snflloient 
10 warrant f orf eitore of wages earned for a long voyage. 
Agreealiiy to the dklf of Lord Stowell, any causa which 



woald Justify a master In dlsebuging a seaman wovdd 
work a forfeltora of wagea General observations by Dr. 
Lttshlngton on the subject as to liability of shipowner 
and duties of master and seaman; {The Blake, A. CL, July 
36, 1889, 1 W. Bob. 78; Pritchard's Digest, 494.) 

3819. Summary suit allowed to seaman for loss of wsges, 
he being discharged before the voyage was commenced. 
Where the owners have abandoned the voysge, he moit 
seek his remedy at common law: {The (Htg of London, 
A. a, Nov. 5^ 1889, 1 W. Bob. 88 ; Pritchard's Digest, 483.) 

3830. Seaman wrongfully disrated and prevented from 
doing duty allowed full wsges : {fixaieie v. Hvtehinioii, 
Q. BL, May 18, 1841, Shipping Ckuette.) 

333L .Wsges of seamen not to be deducted from vslos of 
Uie property salved, in fixing the amount to be awsrded 
as salvage: {The Aleatander Brandt, A. C, May 36, 1841. 
Shipping Gaeette.) 

3833. A seaman can have no claim against csifo for 
wages where the cargo does not belong to ths ahipowiier, 
but as against the cargo for freight earned and notptH 
the case may be subject to very different conatdentidmi 
A special contract, as In a whaling voyage, for silure In 
the profits of the adventure, ousts the juriBdictianot the 
Admiralty Court: {The Ribg Grove, A. C, March 2, lUS, 

3 W. Bob. 53; Pritchard's Digest, 473 ; 3 Bobu 59; Pritch- 
ard's Digest, 498. See also No. 80, and the decision of Dr. 
Lnshington in the case of The Harriei, A. C, Msrch 21, 
1861, 5 L. T. Bep. N. & 310, when the Act 34 Ylct c. 10, 
wss Jn the coarse of being passed to remedy this defect in 
the jurisdiction of the Admiralty Court, whereby hardaliip 
was sometimes inflicted on seamen) 

3333. Widow of a seaman, who was lost at tiie wreck of 
a vessel, held entitled to sue the wreck saved, for wages 
due to Um, although the wreck was not saved through 
the exertions of the mariners. The principles laid down 
by Lord Stowell In the case of The Ntptune, conflrmed by 
Lord Tenterden snd Lord Lyndhurst applies to such a 
case: {The Attianee, A. C, May 36, 1B43, 3 W. Bob. 119; 
7Jur.543; Pritchard's Digest, 484.) 

3334. To constitute an act of desertion, entailing forieitnrs 
of wages, the owner must prove that the seaman left the 
ship without an intention of returning: {The TuoaUtrt, 
A. C Aug. 3, 1848, 3 W. Bob. 184 and 188; Pritehanl'i 
Digest 493.) 

3335. Unsigned or unattested entry of desertion in log> 
book according to the provisions of 5 ft 6 Will. 4, a 19, it| 
inadmissible as evidence: (2^ 7Im> Sietere, A.C.,Aug.^ 
1843^ 3 W. Bob. 144; Pritchard's Digest 50L) 

3326. If a seaman Is entitied to his dlecharge be b 
equally entitled to his wages, end also to costs If he hM to 
incur any In recovering them : {The King Wiiliam, A. C 
Jan. 38, 1844; 8 Jur. 87; 3 W. Bob. 331; 8 Notes of Csb6B, 
14; Pritchard's Digest, 503.) 

3837. Question as to power of magistrates to "Ibsbss 
levy" upon ship for seamen's vrages when the vessel is 
under the arrest of the Admiralty Court: {The TFMmon- 
land, A. C, June 7, 1845; 4 Notes of Cases, 178; Pritch- 
ard's Digest 476.> 

3338. Wages and some small demands of equal urgency 
as pilotage and towage can take priority of bottomry 
bonds: {La Conetantia, A. C, July 38, 1846; 10 Jur. M; 

4 Notes of Cases, 334.) 

3329. Held, that the summary jurisdiction of justices of 
the peace was c(mflned to the complaints of seamen 
personally, and that it did not extend to their represen- 
tatives: {HomngtBorth v. Palmer, J. P. C. &, July 7, 1849, 
Shi^^pmg Oatelte,) 

3830. Seamen's Hen for wages on proceeds of ship neoes- 
sarily sold at a foreign port: (ZA« Ca^arina, A 0-. 
March 3, 186L) 
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888L Crew of ship in fault held not entitled to their 
wages in a snit for damage done by collision^ where the 
proceeds of ship and freight were insufficient to pay the 
damages, the shipowners not being bankrupt : (The Chi- 
mera, A 0., Nov. 26, 1852, dted in Madachlan on the law of 
Merchant Shipping, 599.) 

2882. Application of 7 ft 8 Vict o. 112, to suits by master 
for wages. In suits by seamen before the Admiralty 
Gonrt for wages it is the practice that advances and any 
things received in the nature of slops are deducted and 
balance given: {The JuHndur, A 0., June 10, 1858, Ship- 
ping Oazette.) 

2833. Seaman held entitled to his wages, though in- 
capcMsitated from perfonning his duties during the voyage 
from an attack of illness after the date of his agreement: 
{Ttie Cathaya; Barker v. Winder, C. E., Deo. 1858, Shipping 
Oazette.) 

2384. A seaman having instituted a personal action for 
wages against the master of a ship in Oanada, and not 
having taken the proper steps to discontinue the action, 
held that this may be pleaded as a bar to proceeding in a 
suit ^ rem for wages before the High Oourt of Admiralty. 
Oase cited by Dr. Haggard on behalf of the seaman : The 
Bold Bueekugh, 8 W. Bob. 22a The Oourt said, if the 
wages were recovered in both suits the owners would 
have to pay the wages twice, which would be unjust : {The 
lanarkshire, A C, March 8, 1855 ; 2 E. ft A. R 189.) 

2385. Contract between master and seamen for in(3«ased 
wages paid to the latter, being a share of the forfeited 
wages of some of the crew who had deserted, held to be 
yoid, and the increased payment deducted from seamen's 
claims for wage& Sundry cases cited by the Court as to 
the question of contract The appropriation of forfeited 
wages a violation of 7 ft 8 Vict a 112, & 9 : (27ke ArcmUnta, 

A. C, March 17, 1854; 1 E. ft A IL 224.) 

2386. Another dedsion to the same effect: (Jffarrie v. 
(ktrter, Q. BL, April 24^ 1854 ; 2 C. L. B. 1582.) 

2887. Held, that wages were not due to a seaman sent 
bome from abroad by the British Consul and a Naval 
Court, under the Merchant Seaman's Act as a witness in 
a criminal case, the contract with the seaman having been 
thuB dissolved by the supreme authority of the State. The 
case of Beale v. Thon^son, 4 East, 546 ; 1 DowL 299, was 
different, for there the contract with tiie seaman con- 
tinued in force till the voyage was completed. The 
embargo was a mere temporary restraint on the removal 
of which the adventure was to be prosecuted, as if the 
delay had arisen from some mere physical difficulty. The 
seaman ought, in the present instance, to be compensated 
by those desiring his services, or by Gk>vemment: (The 
Lady Elma Bruce ; Melville v. Be Woolf, Q. B, April 28, 
1S55; 8C. L.B.960L) 

2888. Seaman held entitled to his discharge and wages 
on leaving the ship because of ill-usage on the part of the 
master causing reasonable apprehensions of danger to his 
life : {The Otuanagta, Quebec Police Court, Shipping GcueUe, 
Aug. 29, 1855.) 

2889. An increase of wages extorted by seamen for 
coming home from Australia in the ship which they falsely 
alleged to be unseaworthy, rejected by the court : (The 
Sir John Harvey, Thames Police Court, Nov. 19, 1855, Ship- 
ping OaxeUe.) 

As to gratuity "voluntarily offered to seamen for pro- 
ceeding at risk of life in a vessel short-handed :" {The 
Mobile, Q. B., June 4, 1857 ; Harrison's Digest, 195; 8 Jur. 
N. S. 746 ; 26 L. J. 822, Q. R) 

2840. Shipowner held liable to pay captain's order on 
ownera for wages due to a seaman who had left the vessel 
at a place abroad, and went on board a ship of war. 
Qnestion as to order being given under the threat of being 



fired into: {The lAghining; Farquhar v. Batnes and Co., 
liveipool 0. a. Shipping Gazette, Feb. 6, 1856.) 

234L A seaman having leave of absence entered one of 
Her Majesty's ships : held, that he was not guilty of deser- 
tion, so as to forfeit his wages: {Tfu War Cloud ; Farmer 
V. Oxley, Iiiveri)ool 0. C, Maroh 8, 1856, Shipping Gatette.) 

2842. Shipowner held liable to pay the wages due to the 
crew of a shipwrecked vessel on their arrival in this 
country, although the wages had, without their consent, 
being obtained, been paid by the master to the British 
consul abroad, who had sent them home: {The Mermaid, 
Thames Police Court, April 9, 1856, Shipping Gatette.) 

2848. Crew of a ship which had put into an Irish port, 
bound from St John's, N. B, to Qreenock, held entitled 
to their wages and immediate discharge, the ship being 
unfit to proceed on the voyage: {The Levanter; Byrne v. 
Baker, Limerick Police, Shipping Gazette, April 18, 1856.) 

2844. Held, that the 17th section of the 7 ft 8 Vict 
c. 112, entitled seamen, on production of a certificate that 
they had exerted themselves to save the ship and cargo in 
case of wreck, to their wages on a vojrage where no freight 
was earned, and that, without any such certificate, they 
were entitled to wages for previous trips or passages on 
which freight had been earned: {The Frances WaUur, 
Hicki V. WaScer, C. R, May 14, 1856, W. Bep. 51L) 

2345. Bight of the master of a ship to promote a 
seaman to a higher post vacant by the death of another 
during a voyage, and to give the seaman an increase in 
wages; aJso to give a higher rate of wages on the death 
of the steward to his successor: {The Frances Walker; 
Hicks V. WaXker, £. C, May 14^ 1856.) 

2346. Case relative to claim for additional wages pro- 
mised to a seaman for assisting to bring home vessel 
short-handed: {The Mobile; Hartley v. Ponsonby, Q> B., 
Shipping Gazette, Feb. 15, 1857.) 

2847. Where there is danger to life in proceeding with a 
vessel short-handed, the master agreeing to give seamen 
a gratuity for proceediog in her is bound by that agree- 
ment: {The Mobile; Hartley v. Fonsonby, Q. B, June i, 
1857 ; 8 Jur. N. S. 746; 26 L. J. 322, Q. B) See also case 
as to costs: {The Mobile, A C, July 7, 1857 ; W. Bep. 880.) 

284& Stipulation in articles in form required by 13 ft 14 
Vict c. 98, that the crew might be transferred to another 
ship. Claim for increase of wages rejected: {Frazer v. 
Hatton, Harrison's Digest, 195; 8 Jur. N. S. 694; 26 L. J. 
226, C. P.) 

2849. Seaman continuing to serve without fresh articles 
under new master after a change of ownership entitled to 
wages pro rata from the new owner: {Robins v. Power, 
C. P., Feb. 15, April 20 and June 5, 1858; 4 C. B, N. &, 
778 ; 29 Law Digest for 1859, 962.) 

2850. Wages of foreign seamen pronounced for, in- 
cluding kettle money, in a suit at their instance against the 
foreign ship, with consent of their own consul: {The 
Hendrike Gezina, A C, Dublin. Shipping Gazette, Oct 1, 
1858.) 

WAR 
285L Definition of the term "war," as implying a war 
which would dissolve the contract of affreightment where 
it was stipulated that in the event of war breaking out the 
cargo should be provided at a different port Case relative 
to ground of action at the instance of shipowner for non- 
performance of contract, fta : (27k« BoUa and The Lebanon ; 
Avery v. Bowden, Q. B, Shipping Gazette, Nov. 28, 1855, and 
K C, Nov. 12, 1856 ; 5 R ft B 714 and 953 ; Madachlan on 
the Law of Merchant Shipping, 476.) 

2351a. Construction of the clause, " warranted free from 
capture^ seizure and detention, and all consequences 
thereof, or of any attempt thereat, and free from all the 
consequences of hostilities, riots, or commotionsL" Vessel 
got ashore in consequence of lights being put out by the 
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ConfederateB for the purpose of hostility to the Federal 
States of America^ and was lost Part of the cargo was 
not Bayed in consequence of the Confederate troops inter- 
fering with the officers of the Federal GK)Tenmient 
engaged in the salvage. Underwriters held not liable for 
the loss of the last-mentioned part of the cargo, it having 
been lost in consequence of hostilities, but liable for the 
loss of the rest as having been occasioned by perils of the 
sea. Different examples suggested by the court as illus- 
trative of the distinction between proximate or ordinary, 
and remote consequences of hostilities: {The Idnwood; 
lonida v. Universal Marine Insurance Company^ 0. P., sittings 
in Banco, April 28 and 80, and May 1 and 2, 1863 ; 8 L. T. 
Bep. N. S. 705 ; 32 L. J. 170, C. P.) 

WAEPING (NEGLIGENT). 
(See "Collision.") 

WABRANTY. 
(See "Breach of Charter-party," 357.) 

WABRANTY (FBEE FBOM CAPTUBE, &c) 
(See " War Bisk.") 

WABBANTY TO SAIL. 
(See "Sailing.*') 

WABBANTY AS TO SEAWOBTHINBSa 
(See "Seaworthy.") 

WATEBMAN. 
(5m "Collision.") 

2352. Watermen navigating barges on the Thames, 
although being members of the Watermen's Company, 
considered to be the servants of those employing them, 
and the employers liable for the consequences of their 
misconduct: Lord Denman's charge to a jury in Martin 
V. Temperleif, Q. B., Feb. 19, 1842. Bule for new trial 
refused: ((^ R, Feb. 4, 1843; 4 Q. R 198; Harrison's 
Digest, 858. See also Davies v. Temperley^ Q. R, July 12, 
1843, Skipping Gazette.) 

WATERMEN'S ACT. 

2353. Construction of Watermen's Act Limits of Potters 
Ferry between the Isle of Dogs and Greenwich. Convic- 
tion against waterman pl3ring beyond the limits : {Beg. v. 
MaUheas, (j. R, Nov. 10, 1855, SMpping Gazette.) 

WATERMEN'S COMPANY. 

2354. Construction put upon the word "craft" as used 
in the 37th section of the Watermen's Act, 7 ft 8 Gea 4, 
c. 75: held that it does not include steam-tug& Decisions 
cited: TisdaU v. Combe, 7 M & W. 93; BUmdford v. Mor- 
rison, 15 Q. B. Bep. 724: {Reg, v. Reid, (^ R, June 7, 1854; 
2 C. L. R. 1495.) 

2355. Case relative to penalty under the 87th section of 
the Watermen's Act, as regards barges navigating the 
Thames. Exception of western barges under sect 101: 
{Reg. V. mible, (J. R, April 25, 1853 ; 4 C. L. R 96a) 

2355 a. Construction of the 88th bye-law of the Water- 
men's Act, 7 ft 8 Gea 4, c. 75: {Reg. v. Edmonds, Q. R, 
May 2, 1855, 3 C. L. R 904) 

2356. Its effect as regards freemen of the Watermen's 
Company and non-freemen : (Ibid.) 

WEIGHT AND CONTENTS UNKNOWN. 

2357. As to claim against shipowner for loss of goods out 
of a box where the bill of lading has a clause " weight and 
contents unknown," proof of shipment of goods required. 
Case cited: Haddow v. Parry, 3 Taunt 303: (The Leith; 
Bridregos v. General Steam Navigation Compaay, O. S. C, 
June 19, 1854, Shipping Gazette.) 

2358. The clause " weight and contents unknown " In a 
bill of lading for a certain number of tons of cargo, in the 
absence of fraud binds the owners to deliver only so 
much as is actually received on board : (American case : 



Shepherd T. Naylor, Supreme Judicial Court of Mas- 
sachusetts, March Term 1856, Monthly Law Reporter.) 

2359. Exemption of master of ship from liability for 
dunage to goods where the bUl of lading contained the 
clause "weight and contents unknown: " (American case: 
The Colombo v. The Otto Dill, dtc, U. S. District Court, New 
York, Sept 6, 185&) 

2360. "Packages of goods slightiy made, in the form of 
barrels or hogsheads bound with matting and secured 
with cords, were shipped at Hamburg for New York. On 
arrival one was found to be broken and the goods 
damaged. It was proved that the damage mi^lit probably 
not have been discovered upon an ordinary inspection of 
the package at shipment, and there was no evidence as to 
the condition when shipped except the bill of lading, 
which said 'weight and contents unknown.* Held, that 
it was not sufacient to show that the package was whole 
when shipped:" (American case: The Colombo, Circnlt 
Court of U. & hi Admiralty, Sept 15, 1856, 9 M. L. R 376.) 

WEIGHT GOODS. 

2361. Held by a jury that in a charter-party stipolatiDg 
that one-half of the goods to be shipped should cooost of 
weight tiiat meant weight in opposition to measaraoasnt 
and not in opposition to lightness. One-haJf the cugo 
should, therefore, consist of measurement goods ; that is, 
goods paying freight by measurement and not by weight 
Argument by (>esBwell for pit, and Wataon for deft : 
{BidgvDay, Ac v. Embank, Northern Circuit, Liverpool, 
April 9, 1839, Shipping Gazette.) 

WHALE FISHING VOYAGE. 
2862. Whalers rendering assistance to each other in the 
South Seas not entitied to salvage reward, there being a 
custom amongst persons so engaged that salvage should 
not be paid for ordinary salvage services rendered by one 
vessel to another. Under the power given by 3 ft 4 Vict 
c. 65, s. 11, the Court directed an issue to try whether the 
custom existed, and the jury found that it did exist 
Views of the court very fully expressed: {The Harriett, 
A. C, Feb. 9, 1841, and Aug. 3, 1842, Shipping Gazette) 

2363. On the authority of Lord Tenterden and I/)rd 
Stowell, and for reasons stated by the court, a special 
contract differing from the usual agreement for wages, 
held to oust the jurisdiction of the Admiralty Court In 
the case of a whaler the Court accordingly refused to 
entertain a clahn for wages of seamen, the agreement 
for the whaling voyage being a contract drawn out in a 
different way from the usual one for wages, the crew 
having a share in the profits of the produce of the adven- 
ture : (The Riby Grave, A. C, March 2, 1843 ; 2 W. Bob. 52 
and 59 ; Pritchard's Digest 473 and 498.) 

2364. An agreement with the crew of a ship for a 
whaling voyage means for a cruise to take whales, and • 
does not bind them to continue in the vessel afterwaxds 
for a trading voyage to seU the cargo. The termination 
of the voyage ought to be specified : (R R. Giffard v. 
L. KoUoek, District Court of U. S. for Massa^husettB, Jan. 
1856; 9M.L.R.2L) 

WHARF. 
2865. liability on account of deficiency in accommoda- 
tion. (See " Dock Trustees," 107L) 

WHARFINGER 
236501. A wharfinger nndertaJdng to moor ships for pa; 
is liable for damage occasioned by his performing it 
unskilfully: (Curling v. Wood, E. a, Feb. 6, 1848; 12 Jar- 
1055.) 

2365b. Liability of wharfinger for damage to goods: 
(Wyld V. Hartley, Whitechapel C. C, Nov. 12, 1852; Ship- 
ping Gazette.) 

12366. A wharfinger having granted a receipt unde^ 
taking the delivery of goods, held liable for damage 
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caused by andae delay. The obliteration' of the con- 
signee's address caused by vermin might free him from 
liabOity: {Stapldon v. HarUeg, Whitechapel 0. a, Oct 1, 
1855; SfUppmg Oazette.) 

WHEAT. 

2867. Loss of wheat in bulk by being pnmped out is an 
aTerage loss, that is to say, a particular average, and by 
the terms of tiie osnal memorandum in a policy of marine 
insurance not recoverable from underwriters unless the 
ship be stranded: (SiUs v. London Aswranee Company, 
O. £., Nov. 25, 1889, 6 11 & W. 569.) 

i 

236a Deficiency in wheat shipped at a French port and 
delivered at Gloucester. Deduction for ordinary loss in 
weight: {Ertand v. Barrett^ Gloucester O. C, June 11, 
1850 ; Shipping Gazette.) 

2369. Verdict against shipowner for damage to cargo 
where a ship having put into an intermediate port, 
decayed parts of the ship were insufficiently repaired. 
Grew originally Insufficient Impropriety of captain 
detaining damaged cargo in ship's hold until freight 
should be paid: (The Conqueror; Zizinia v. KnigJUj 
Gkilway Assizes, March 28, 1854; Sk^^ping Oazette.) 

2370. Damages awarded against seller of cargo of 
wheat because of his refusal to refer claim for deficiency 
to arbitration according to agreement: (The Mary and 
EUen ; lavingtton v. RaUi and Co., Q. R, Shipping Gazette, 
Feb. 25, 1856. See Na 139.) 

WILFUL ACTS. 

Wilful malicious acto of master of ship (non-liability of 
owner) : see " Collision, 851, 851 a ; Madachlan on the 
Law of Merchant Shipping, 106. But compare this autho- 
rity with original reports of McManus v. Criekett, 1 East, 
108, and of The Druid, A. 0., April 25, 1842. 

WITNESS. 

(See ** Collision,'* 575 to 580. •• Wages,'* 2823, 2344.) 

237L Mode of exercise of power given to Admiralty 
Court by 3 & 4 Yict c 65, s. 7, to cause witnesses to be 
examined vtoa voce: (The Glory, A. C, Nov. 6, 1849, 13 Jur. 
991.) 

2372. Bule of Admiralty Court that a witness should 
not attend previous consultation with proctor and counsel 
in a collision cause : (The Jane Burrow v. The SouihampUm, 
A. C, Nov. 25, 1852, Shipping Gazette.) 

2373. According to the rule laid down by Lord Stowell, 
and followed by Sir John Nicholl and Sir Christopher 



Bobinson, the Admiralty Court does not attempt in any 
salvage suit to judge whether either party haa been 
guilty of perjury, where the witnessee give contradictory 
evidence: (The Medora, A. C, May 4, 1858 ; 1 E. & A. & 
17.) 

2874. Where a seaman was detained at a foreign port 
and sent home to Fingland as a witness by the British 
consul and a naval court under the powers of the Act, 
7 ft 8 Vict c. 112, sa 59 and 60; and 13 ft 14 Vict c. 98, 
held that his agreement with the shipowner was thereby 
dissolved, and he was not entitled to wages after so 
quitting the ship. The seaman ought to be compensated 
by those requiring his evidence, or by the Ghsvemment 
in a criminal case. Cases cited : Becde v. Thompson, 4 East 
456 ; Thompson v. Beale, 1 Dow. 299 : (MehiUe v. De Wool/, 
Q. K, April 28, 1855. 3 C. L. B. 960.) 

2375. Examhiatlon of pit, under 1 ft 2 Will. 4, c. 22, and 
14 Vict c. 99. Action for demurrage under a charter- 
party. An affidavit that a seaman was, ia the ordinary 
course of his employment, expected to be absent fr<nn 
this country at the time when the case would be tried, 
held to be sufficient to justify an order for his examina- 
tion. If he were back at the time of trial his examination 
would not be used. Cases cited in argument: Solomon v. 
Howard, 12 C. R 463 ; Finney v. Beesky, 17 Q. R 86 : (Brown 
V. Mollett, 0. P., May 28, 1855, 3 C. L. B. 925.) 

WOOIu 

2376. Provision that names of vessels should be declared 
as soon as wool was shipped, held to be a condition pre- 
cedent to a buyer's obliation to accept and pay for the 
wool under a special agreement: (The Science; Grcmes v. 
Legg, E. C, Aug. 8, 1864^ Shipping Gazette.) 

WOBMED. 

2377. If in the course of a voyage worms attack a ship, 
which was seaworthy when she commenced the voyage, 
and cause her to be leaky, that is one of the perils of the 
sea, within the exceptions in a.bill of lading: (Didum of 
Pollock, C. R, hi The Jessie Miller; Heydom v. Bibby, 0. R, 
March 1, 1855, Shipping Gazette). 

WRONGFUL ACT OF ASSTJBED. 
(See "Seaworthy" 2030.) 

YACHT. 

2878. A vessel should not be insured as a yacht when she 
is to be used as a trading vessel Distinction between 
them noticed by Sir F. Thesiger: (The Teazle; Of or v. 
Gray, Q. R, July 7, 1853, Shipping Gazette.) 
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CASES FROM 1860 TO 1868. 



1. Giyoda " toarrmted free from parHcular average *'— 
Warehouse rent and other charges in case oj shipwreck — 
Suing and labouring douse. — Underwriters on goods 
insured "free frora^ particular average,*^ held not 
liable under the suing and labouring clause in the 
policy to pay warehouse rent, transhipping charges, &c., 
where the goods were not considered to be in immediate 
peril of a total loss: {The Great Indian Peninsula 
Railtoay Company v. Saunders^ Q. B^ April 23 and 24, 
1860, 1 Mar. Law Rep. 65 ; 1 B. & 8. 41 ; 80 L. J. 218 ; 
7 Jur. N. S. 823 ; 4 L. T. Rep. N. S. 249 : Ex. Ch. Feb. 
3 and 8, 1862, 1 Mar. Law Rep. 211 ; 2 B. & S. 266, in 
error; 31 L. J. 206; 9 Jur. N. 8. 198; 6 L. T. Rep. 
N. 8. 297. Booth v. Gair, 0. B., Nov. 7 and 18, 1863, 
1 Mar. Law Rep. 393 ; 15 0. B., N. 8., 291 ; 83 L. J. 99 ; 
9 Jur. N. 8. 1326 ; 9 L. T. Rep. N. 8. 386.) 

[Note. — These decisions were in conflict with the 
practice of average, as briefly dmcribed in the treatise 
under the Utle ** Total Loss," in the Digest of Maritime 
Law Oases, 1837 to 1860, No. 2267b. But it has been 
finally determined in the case of Kidston v. Empire 
Marine Insurance Company, L. Rep., 1 0. P. 635; and 
L. Rep., 1 C. P. Ex. Ch. 357, that the distinction between 
" particular average," signifying damage by sea water 
or partial loss, and ^* particular charges^ forms by long 
settled usage a part of the ordinary contract of Marine 
Insurance. See sect 8 hereofj 

2. Barge sunk in crossing river — Action of detinue — 
Question as to lien on cargo for eapenses of raising it by 
order of undenvriters— Salvage or general average. — 
A barge employed to convey copper bre from a ship 
having sunk, an order from the underwriter was 
obtained for raising it : Held, that the owners of the 
goods had a right of action for damages on account of 
the copper ore having been detained in security for 
expenses of raising it, and that as against them there was 
no lien at common law for salvage or general average. 
The underwriter was the person liable under the express 
contract : Hollis v. Claridge^ 4 Taunt 807, and Steadman 
V. Hockley^ 15 M. & W. 553, referred to. {CasteUain 
and others v. Thomson and another, C. B., Nov. 21, 1862 ; 
13 C. B., N. 8., 105 ; 32 L. J. 79, 0. P. ; 7 L. T. Rep. 
N. 8. 424; 1 Mar. Law Rep. 259.) 

3. Insurance on steamship — Clause ^^ particular average 
recoverable on hull and machinery separatdy^ — Eapense oJ 
extinguishing /ire.— Under a policy of insurance on a 
steamship, wherein the hull and machinery were, as 
usual, separately valued, and particular average amount- 
ing to 3 per cent, stipulated to be recoverable on each, 
as if separately insured : Held, that the expense of ex- 
tinguishing a fire in the hull of the ship was properly 
apportioned as a general charge, or general average, on 
hull and machinery, and could not be added as an ex- 
pense incurred upon the hull only to the particular 
average on the hull, in order to xnake up 3 per cent 



on its insured value : {Oppenheim v. Fry, Q. B. Mav 4, 
1863, 1 Mar. Law Rep. 333; 3 B, & S. 873; E. 0. May 
10, 1864, 2 Mar. Law Rep. 17 ; 5 B. ft 8. 348; 88 L. J. 
267.) 

4. Average—Jettison, — Construction of clause in a policy 
of insurance on goods: "Free from average or claim 
arising from jettison or leakage, unless consequent upon 
stranding, sinking, or fire," the absence of punctuation 
rendering the meaning uncertain : {Carr and another v. 
The Royal Exchange Assurance Company, Q. B. Nov. 20, 
1863, 2 Mar. Law Rep. 4; 33 L. J. 63 ; 10 Jur. N. 8. 816.) 

6. lAen for freight and generaJl a»erage — Bottomry — 
Dranslnpm^ — Arrest of oargo^JRight to forward it for 
earning freight — Suits as trustee for undenoriters when 
claim saUsjSed by thenL—liien. on cargo for freight on 
transhippmg and forwarding it to its destination, and 
for general average in preference to bottomry bond! A 
ship called the Galam, bound from Hayti to Europe, 
calling at Falmouth for orders, put into the port of 
Angra, in Terceira, under average, and was there con- 
demned. The cargo was transhipped into a vessel 
called the Mary Jane, and the expenses secured by a 
bottomry or respondentia bond on the cargo payable at 
Falmouth. The Mary Jane was wrecked at Scnlly, and 
the owners settled with their underwriters for a total 
loss of that ship and her freight. The cargo was ordered 
to Hamburgh, but was arrested in the Admiraltv Court 
by the bottomry bondholder, and brought to London, 
where it was sold. Theunderwiters on freight TperMary 
Jane, did not abandon their right to forward the cargo 
to its destination : Held, reversing the judgment of the 
Admiralty Court, that there was a lien for freight, and 
for general average per Mary Jane, upon the proceeds of 
the cargo in preference to the bottomry bond. The 
Constanda, 2 W. Bob. 287, and the North Star, 1 Lush. 
45, as to the Admiralty Court not having jurisdiction in 
questions of general average, or in claims for loss on 
cargo sold to pay expenses, considered not applicable to 
the present case. The expense of transhipping and 
forwarding the cargo of the Galam was in the nature of a 
salvage charge whereby the cargo was rendered avail- 
able for the l^ttomry l>ondholder or any one else. Suits 
in the Admiralty Court or at common law, are made in 
name of the master (or owner) as trustee for the under- 
writers where his claim has been satisfied by them: 
(Cleary v. Mcujandrew ; Cargo ex Galam, J. C. P. C. Dec 
9, 1863, 1 Mar. Law Rep. 408 ; 9 L..T. Rep. N. 8. 550 ; 
10 Jur. N. 8. 477 ; 83 L. J. 97) (5 Law Digest, 258, case 
incorrectly described.) 

6. Jettison of cargo adrift, — Loss of goods stowed on 
deck, jettisoned after having been washed adrift, and 
obstructing the pumps, held to be recoverable by 
general contribution. Where a charter-party stipulates 
that a deck cargo shall be carried, its jettison becomes a 
subject of general contribution. Practice of average 
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adjusters, not allowing wreck cut awaj as general 
average approved of: {The Shooting Star^ Jomton y. 
Chapman, C. P. 1865, May 8, and July 10, 35 L. J. 23.) 

[Note. — The effect likely to be given to this ludgment 
seems to be not altogether satisfactory. The jettison of 
deck cargo adrift is often, indeed, perhaps in most in- 
stances, a matter not of choice, but of inevitable neces- 
sity.] 

7. General averm— Advance of freight-. — Held, that 
freight paid in advance, not being at the risk of the 
shipowner, the charterer, by whom the cargo was 
shipped, is liable to contribute on the advance of freight 
to general average after the ship's arrival at her port of 
destination, which advance is virtuallv increased value of 
the cargo. According to Hicks v. Shield (7 K & B. 633) 
the advance of cash, being by the terms of the charter- 
party made subject to insurance by the charterers, was 
an absolute advance of freight not recoverable back from 
the shipowner in the event of the loss of the shin, and 
therefore at the charterer's risk: (Trages v. womu^ 
0. P. June 8, 1865, 2 Mar. Law Rep. 209 ; 84 L. J. 274 
12 L. T. Rep. N. S. 647.) 

[Note. — This case clearly points out the impropriety 
of deducting any wages or port charges from the con- 
tributory value of freight advanced in adjustments of 
general average.] 



it 



^ 8. ** Particular average '* does not indude ** p<tr- 
ticular charges " — Transhipping and extra forwarding 
expenses on cargo in case of shipwreck, recovenxble on 
a policg on freight, ^^ warranted free from particular 
average.'^ — This was an action under a policv of insur- 
ance on freight, " warranted free from particular ave- 
rage unless the ship be stranded," for a voyage, with a 
cargo of guano, from the Chincha Islands to the United 
Kingdom. The ship was not stranded. In the course 
of the voyage she was seriously damaged by perils 
of the sea, put into Rio, and was there condemned as 
irreparable. The cargo was transhipped into another 
veGBel, and forwarded to its destination at an expense 
which amounted to less than the original freight 
insured : The Court h«*ld, that the underwriters were 
liable for the charges of transhipping and forwarding 
the car^o to the United Kingdom as an expense within 
the suing and labouring dauses incurred to avert a 
total loss of the freight. In delivering the judgment of 
the Court of C. P., Willes, J. observed that, without 
incurring the expense in question, the freight insured 
would never have had any complete existence ; it would 
have been totally lost. That the only right of the ship- 
owner in respect of freight was to detain the cargo for 
a reasonable time at Rio, in order to send it on in 
another vessel to its destination, and Mo earn the 
freight As the cargo lay at Rio, no part di the freight 
had become due ; no freight, even pro rata itineris could 
be claimed by the shipowner. The expense was incurred 
in consequence of a peril insured against, to prevent 
the destruction of the subject-matter, for which in 
the event of its loss, the underwriters must be answerable. 
The terms of the suing and labouring clause in the policy 
of insurance are that " in case of any loss or misfortune it 
shall be lawful for the assured to sue, labour, and travel 
in and about the defence, saf^uard and recovery of the 
subject-matter of the insurance, or any part thereof, to 
the charges whereof the underwriters will contribute 
in proportion to the amount insured." And the court 



held that the true construction of this clause is, that it 
extends not only to every case in which the thing in- 
sured becomes, or may become, by abandonment, the 
property of the underwriters ; but to every case ivhere 
labour is expended in warding off loss, damage, or 
detriment, for the consequences of which the under- 
writers would be answerable, to every case where they 
might incur liability, and might, therefore, derive a 
benefit by the extraordinary exertions, that they ought 
to contribute to the expense of avoiding detriment, in 
proportion to what they would have to pay if the 
detriment had come to a head for want of timely care. 
In the course of their reasoning on the subject the 
court took occasion to express their opinion that the 
evidence given before the jury estaUished an understood 
meaning of ** particular average," as applicable only 
to a partial loss of or damage to, the thing insured, 
and not including ** particular charges;" and also 
to mark their approval of the existing rules of 
average adjustment on goods by the following ex- 
amples; For instance, in a case where goods are^ by 
the memorandum at the foot of the policy, warrauted 
free from particular average under 5 per cent., and the 
goods are wetted by sea water in a storm which drives^ 
the ship into a port of refuge, by drying the goods at 
an expense of less than 5 per cent, the damage may be 
prevented from amounting to 5 per cent, whUet if not 
dried they would decay and become damaged over 5 per 
cent It is obviously then the duty of the master to use 
all reasonable means to preserve the goods, and obvionriy 
for the interest of the underwriters to encourage the 
performance of that duty by contributing to the expense 
incmred. Accordingly the rale has been to pay for 
damage to memorandum articles only when it exceeds 
the specified percentage, and not to allow the percentage 
to be eked out by expenses falling within the meaning 
of the suing and labouring clause. The amount of 
expense reasonably incurred in preserving the goods is, 
according to practice, contributed to by the under- 
writers, however small in reemlt the actual damage to 
the goods may be, and the partial loss or damage is paid 
only if it amounts to the stipulated perceutage. Thus, 
if in the case put, the expense was 2 or 3 per cent., and 
the damage only 2 or 1 per cent, according to the 
present practice the underwriters would pay the expense, 
but not the damage. Were the practice otherwise, the 
underwritf^rs, though saved from loss, would be alto- 
gether exempt from contribution, and they woidd be 
exposed to the very inconvenience which the memoran- 
dum has been supposed to obviate b^ the protection it 
affords them from frivolous demands m respect of small 
losses: (Kidston v. Enqnre Marine Insunmee Con^pang, 
C. P. May 8, 1866, L. Rep., 1 C. P.636 ; Ex. Ch. Feb. 4, 
1867, L. Rep., 2 C. P. 857, Ex. Ch.) 

9. General average.— Extra expenditure of coals bring- 
ing auxiliary screw steamer home from Rio instead of d^ 
charging cargo and repairing ship there : Held not to be 
general average, and not recoverable as a charge substi- 
tuted in lieuofother expenses. Question as to unshippiog 
and warehousing gold: (WUson v. Bcmk of Victoria^ 
Q. B. Feb. 12, 1867, 16 L. T. Rep. N. S. 9 ; L. Rep., 2 
Q. B. 203.) 

f Note. — Considering the practice of average in regard 
to substituted expenses, and the equity of the case, thia 
judgment seems opea to objection.J 
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CASES FROM 1860 TO 1868. 



1. Suing and hbotsrmg ctaase in policy of insuranee, — 
Underwriters held not liable, under the Buing and 
labouring clause, for extra freight and transhipping 
charges, m case of shipwreck and warehouse rent at an 
intermediate port, on goods insured free from particular 
average. Insurance *' against total loss only" considered 
with reference to the clause ^ free from particular 
average :" (7%e Great Indian Peninsula RaUway Company 
V. Saunders, Q. B. April 23 and 24, 1860, 1 Mar. Law 
Hep. 65 ; Ex. Ch. Feb. 3 and 8, 1862, 4 L. T. Bep. N. S. 
249; 30 L. J. 218; 1 B. & S. 41; 1 Mar. Law Bep. 211; 

6 L. T. Rep. N. S. 297 ; 31 L. J. 206, Q. B. ; 2 B. & S. 
266 : Booth v. Gair. 0. P. Nov. 7 and 13, 1863, 1 Mar. 
L.aw Bep. 393; 33 L. J. 99 ; 15 C. B., N. S., 291.) 

f NoTK. — So far as these decisions were supposed to 
afreet the established practice of marine insurance and 
average, they are now overruled by the recent case of 
Kidston v. The Empire Marine Insurance Company, See 
preceding Digest of Average Caseb, No. 8.] 

2. Deck cargo — Jettison — Usage. — Admitted usage of 
underwriters (known to both parties) not to contribute to 
general average for jettison of deck cargo, is Xo receive 
effect in construing a policy of insurance on timber from 
British North America. Underwriters, therefore, not 
liable for a proportion of such jettison : (Miller v. Tither- 
ington, £z. Jan. 28, 1861, 1 Mar. Law Hep. 39 ; 3 L. T. 
Kep. N. S. 893 ; 7 Jur. N. S. 214 ; Ex. Ch., Feb. 10, 1863 ; 
1 Mar. Law Eep. 388; 8 Jur. N. S. 1039; 31 L. J. 363; 

7 H. dc N. 954.) [See Digest of Maritime Law Cases, 
1837 to 1860, No, 978.] 

3. Compliance with rule oj^ insurance association as to 
mortgage— Right oj" action, — Effect given to rule of in- 
surance association that no member whose ship is mort- 
gaged in part or wholly shall recover loss or damage 
unless the mortgagee shall have delivered to the manager 
a deed covenanting to pay any sums of money which are 
or may become due by such member. In all policies of 
insurance there are stipulations forming part of the 
contract, and unless these stipulations are complied with, 
no right of action arises under the contract Pleading. 
Demurrer: (TumbuU v. Woolfe, V.O. S. April 20 and 
22, 1861, 1 War. Law Rep. 67 ; 3 Giff. 91 ; Ch. App. 
Nov. 8, 1862 (reversing decision of V.C), 1 Mar. Law 
Bep. 266; 7 L. T. Bep. N. S. 483; 9 Jur. N. 8. 67.) 

4. Overloading — Improper stowage — Actual knowledge o/ 
nature of cargo — Underwriter aware that he could ascer- 
tain at Lloyds and omitting to do so—Dictum ojf Erh, ./. 
—Concealment of the fact of a vessel being overloaded, 
or of the nature of the cargo where the proportion of 
dead weight carried may lead to bad stowage, tending 
to increase the danger and difficulty of navigation, may 
vitiate policy. Unseaworthiness, oy overloading or bad 
stowage, vitiates policy : (Foley y, Tudor, 2 F. & F. 663.) 

5. SJiippina docmnent — Contract for sale of cargo '^free 
on hoard mending freight and insurance ; '^ or, " ajloat" 
that is at sea, on Jjondon floating conditions.— To&gj to 
be effected with reference to value at port of shipment 
not at port of discharge. Sufficiency of insurance. 
Whether policy was a shipping document within terms 
of contract: (Tamvaco and others v. Lucas and others, 
Q. B., May 4^ 1861, 1 Mar. Law Bep. 66 ; 1 B. & S. 185 ; 
30 L.J. 234; Ex. Ch., June 19, 1862, 1 Mar. Law Rep. 
231; 3 B. & S. 89; 31 L. J. 296.) 

6. Concealment— Refunding to underwriters amount of 
loss poidr— Agent,— Wkere a loss on a policy has been 



paid, and the policy is held void because of the con- 
cealment of a material fact, the amount is payable back 
to the underwriters if the insurance has been effected by 
a person as principal. But held, that where an ap;ent 
had effected, in his own name as agent, a policy which 
was voidable, and had received payment of the loss, and 
had acted bondjide in paying over the amount to bis prin- 
cipal, he was not liable to refund it to tbe underwriter, 
nor to refund a portion of the amount retained by him 
to pay a claim which he had against his principals, and 
also to defray the expenses of the suit relative to tbe 
concealment {Russell v. Thornton, 6 H. & N. 140), this 
settlement of accounts having been adopted and agreed 
to by the principals : (Holland v. Russell^ Q. B., June 13, 
1861, 1 Mar. Law Rep. 85 ; 1 B. & S. 424 ; 30 L. J. 308 ; 
4 B. & S. 14, in error ; 32 L. J. 397, Q. B., affirmed.) 

7. Submarine telegraphic cable — Imperfect insulation — 
Partial loss. — Under a policy of insurance on a share in 
the Atlantic telegraph cable, including the successful 
working of the submarine telegraph cable when laid 
down, warranted free from particular average under 
3 per cent : Held, that the imperfect insulation of the 
caole existing previously to its being laid down, aggra- 
vated by the chemical action of sea water, was not a 
peril insured- against. Partial loss of it by sea perils 
how to be estimated : (Paterson v. Harris, Q. B., May 
29, 1861, 1 Mar. Law Rep. 124; 7 Jur. N. 8. 1296; 30 
L. J. 354 ; 1 B. & S. 336, settled by reference to Mr. 
Richards.) 

8. Usage of Lloyds — 8etH)ff in account between brokers 
and underwriters,— A shipowner employed brokers to 
effect insurance on a ship ; they insured it at Lloyd s. 
The policy was left in the hands of the brokers for safe 
custody. The ship was lost, and the papers placed 
in the hands of the brokers to recover the loss, which 
was, according to the usage of Lloyd's, settled in account 
between the brokers and the underwriters. It being 
admitted that the shipowner was ignorant of the usage, 
and the brokers having become bankrupt without pay- 
ing to him the amount of the loss : Held, that he was 
entitled to recover it from the underwriters. Sundry 
cases cited. Usage as to settlement in account between 
insurance brokers and underwriters at Lloyd's fully ex- 
plained in evidence: (Sweetirtq v. Pearce, sittings in 
Guildhall Mich. Term 1858, before Cockburn, C. J., 
C. P. June 1859, Ex. Ch. Feb. 2, 1861, 1 Mar. Law 
Rep. 134; 29 L. J. 265, C. P. ; 6 Jur. N. S. 753 ; 7 C. B., 
N. S., 449 ; 9 C. B., N. S., 534, in error ; 30 L. J. 109, 
C. P. ; 6 L. T. Rep. N. S. 79.) 

9. Claim for partial loss of chartered freight— Neglect 
to goto a neighJoouring port for repairs to ship. — A ship, 
when she had completed her loading, except 120 tons uf 
cargo, while at anchor in an open roadstead iu Hon de- 
klip Bay, 180 miles from the Cape of Good Hope, sus- 
tained damage which required to be repaired before she 
could complete her cargo. Instead of taking her to the 
Cape, where the damage could have been repaired, the 
captain took her (with the intention of returning to load 
up his cargo) to St. Helena, where he found that repairs 
could not be done, and then proceeded to Swansea, the 
port of destination, short of a full cargo: Held, that 
there was no loss of freight under the policy of insu- 
rance — Phillips on Insurance, s. 1142, 4th edit, consi- 
dered to be written under a mistake of the facts iu 
Mordy v. Jones (4 B. & C. 394) : (Philpot v. Swan, C. P. 
May 25 and 31, and July 8, 1861, 1 Mar. Law IU>p. 
161 : 5 L. T. Rep. N. S. 183 ; 7 Jur. N. S. 1291 ; 80 
L. J. 338 ; U n. 13., N S. 270.) 
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10. Pwrt^ase of cargo afhal—EndanemeiU of part 
interett in one of two poUaet of intynmee effected vpon 
it— Claim of purduxter for total loss of /m amount on 
both polictes—FaU of marhet — Tamvaco t. Lucas, 
30 L. J., N. S., 234^ Q. B^ eaqflained: {RaUi v. 7%e 
Universal Marine Insurance Con^panu and others, V. 0., 
Not. 12 and 13, 1861, 1 Mar. Law Ben. 160 : 6 L. T. Bep. 
N. 8. 390; 31 L. J. 207; 8 Jar. 227; before the Lords 
Jutticee, Ch. App. Jan 21, 22, and 81, 1862, 1 Mar. Law 
Bep. 194; Oh. App., March 4, 1862, 1 Mar. Law Bep. 
197; 6L. T.Bep.N.S.84; 2J.dfH. 169: SJur N. S. 
496; 31 L. J. 133.) 

11. Seaworthiness at different stages of voyage— Loss of 
goods— Negligence.— QlsAm of assared for total loes of 
goods. Commencement of insurance on goods at and 
from two separate anchorages on coast of Africa to 
Swansea. Seaworthiness. Jfegligenoe or misoondnct 
of captain or crew rendering ship unseaworthy after 
commencement of Tojage, no defence to an action on the 
policy. The ship was seaworthy when she sailed from 
her first port with 154 tons of copper ore on board, bat 
was unseaworthy from being overloaded when she left 
her second port for Swansea: Held, that the assured 
was entitled to recover a loss only of the 154 tons, the 
ship having been totally lost on the voyage to Swansea. 
Law regarding seaworthiness set forth in sundry cases 
cited byLordWensleydale: (The Admiral ColHngwood; 
Commercial Marine Compang v. Namofua Mining Com- 
pang, J. 0. P. C^ Dec. 21, 1861, 1 Mar. Law Bep. 166 ; 
Appeal from judgment of Sopreme Court of Cape of 
Good Hope, partially quoted, 6 L. T. Bep. N. S. 604.) 

12. Insurance association— Agreement to refer disputes to 
arbitration— Jurisdiction. — The rules of two marine 
insurance associations stipulated that all disputes shall 
be referred to arbitration, and no action at law shall be 
brought until the arbitrators have given their decision : 
Held, that the assured, having refused to accede to 
arbitration, had failed to perform that which was a 
condition precedent to his bringing an action. Case 
governed by ScoU v. Avery, 6 H. of L. Ca. 811, and not 
by Horton v. Sogers, 4 H A N. 643; 29 L. J. 28, Ex.: 
(TredioinY, Holman and another, Ex., May 2 and 6, 1862, 
1 Mar. Law Rep. 245 ; 7 L. T. Bep. N. S. 127 ; 8 Jur. 
N. S. 1080; 31 L. J. 398; 1 H. & C. 72.) 

13. Insurance on steamship against fire—Ixas in dock— 
Intended to navigate the St. Lawrence— Colonial Jury trials 
and (2ea«iofU.— -Construction of clause in policy of fire 
insurance on 30th July 1858 upon a steamship now 
lying in Tait*s Dock, Montreal and intended to navigate 
the St Lawrence, and to be laid up for the winter in a 
place approved by the insurance company. The ship 
never left Tait's Wharf, and was destroyed there by fire 
on 25th June 1859 : Held, that the insurance company 
was liable for the loss. The clause not considered to be 
a warranty that the ship shall navigate the St. Lawrence. 
Practice in jury trials in Lower Canada diflferent from 
that which prevails in this country. The Privy Council 
is not disposed to interfere with a judgment of a colonial 
court on a question regarding its forms and practice : 
(Grant v. The JUtna Insurance Company, J. 0. P. C. 
July 6, 1862, 1 Mar. Law Bep. 232 (appeal from judg- 
ment of the Court of Q. B., Canada) ; 6L. T. Bep. N. S. 
736; 8 Jur. N. S. 706.) ^ 

14. Embargo in time of peace or war—Seizure— Damage 
to goods in rainy weaker.— Insurance bv English under- 
write re o n goods belonging to a fepanwh subject 
Underwriters held liable for damage to the goods by 
exposure in rainy weather at Corunna, when removed 
from the ship by orders of the Spanish Government, 
an embargo having been laid on the ship for the purpose 
of conveying troops in her to carry on a war with the 
Emperor of Morocco. There is a distinction between an 
embargo in a time of peace between the countries of the 
insurer and the assured, and one in time of war between 
these countries. Decision in Conway v. Gray (10 East, 
636^ questioned. If the seizure had been a lawful act 
under the municipal law of Spain as against a Spanish 
subject, the present judgment might have been other- 
wise. Numerous cases cited in argument by Honyman 
and M. Smith, Q. C. : (Aubert v. Gray, Ex. Oh., May 16 
and Nov. 6, 1862, 1 Mar. Law liep. 264 ; 7 L. T. Bep. 



N. S.469; 82L.J. 60; 9 Jur. N. S. 714 ; 3 B. ft 8. 163, 
169.) 

16. Resheathing a vessel with copper or yellow metal, when 
she has not been aground.— CuBtom of underwriters not to 
nay for the expense of repairing damage below the water- 
une not established. Whether such a custom could control 
the terms of the policy: (The Kensington; Harrison v. 
Universal Marine Insurance Company, Q, B. July 1862, 
a F. & P. 190, 191. MeUor, J.) 

16.^ Time poUcy of insurance on steamship against fire — 
AppliaOion of term ** premises'* to ship— Rules of con- 
struction— Parol evidence in explanation of written instru- 
menu — The policy containing a clause that '* if more than 
twenty pounds weight of gunpowder shall be upon the 
premises at the time when any loss happens, such loss 
will not be made good :" Held that this clause prohibited 
the steamer from having a greater quantity of gun- 
powder on board, and tiiat the loss by fire was not 
recoverable whether the fire was or was not occasioned 
by more than the specified quantitv of gunpowder being 
on board. Admissibility of parol evidence to explain 
term in written instrument: (Beacon life Atsvarance 
Company v. GHUbSy J. 0. P. 0. Dec. 3, 1862, 1 Mar. Law 
Bep. 269 ; 1 Moore, P. 0., N. S., 73. 

17. Insurance " agcdnst total loss only ** — Constnsd&oe UM\ 
2MS.~Insurance of ship " against total loss only:" Held, 
to include a constructive total loss, as well as an actual 
or absolute total loss, unless it is stipulated to be against 
total loss only, ** without benefit of salvage : ** (Adams 
V. Mackenzie, 0. P. Jan. 17 1863, 1 Mar. Law Bep. 272; 
7 L. T. Bep. N. S. 711; 32 L. J. 92, 0. P.; 9 Jur. N. S. 
849 ; 13 0. B., N. S., 442.) 

18. Valuation — Ship valued differently in Afferent 
policies— Action far total loss — Measure of loss recover- 
able on one pwicy from underwriters where money 
has been paid under other policies. — A ship having 
been insured in one policy for 2400^, valued at 
32002., and for 3225/L in other policies, in one of which 
the insured value was 6000/., and Uie owner having 
recovered 3126/. 135. 6dL on the last-mentioned policies, 
held that he could recover on the policy for 24001. oniy 
the balance of 7SL 6s.6d.to make up the value of 92001, 
although, as observed by Mr. Quain in argument and 
noticed as an unsatisfactory state of things by Martin, B^ 
he might have recovered 5000/ by settling first witk 
the uuderwritera in whose policies the ship was valued 
at less than 5000/ : (Bruce v. Jones, Ex. Jan. 23 and 24, 
1863, 1 Mar. Law Bep. 280: 7 L. T. Bep. N. 8. 748; 
9 Jur. N. S. 628; 32 L. J. 132; 1 H. & C. 769. See 
Digest of Maritime Law Cases, 2304b, for remarks of 
Shee, J. on this subject in Wilson v. Ndson) 

19. Broker's authority to cancel insurance— Policy pwr- 
]^orting to be ^signed, sealed, emd deUvered,^ remaining 
tn possession of insurance company.— Wheta a policy of 
insurance has been '^ signed, sealed, and delivered," it 
is binding, though not in conformity with the slip, and 
the broker has no authority to cancel it A policy 
purported to be signed, sealed, and delivered, is valid 
against the insurance compimy, though it remains in 
their possession : (Xenos v. Wickham, 2 F. & F. 735 ; 
31 L. J. 364, 0. P.; 13 0. B, N. 8., 881; 9 Jur. N. S. 
471 ; 33 L. J. 13, 0. P. ; 14 0. B., N. S., 486, in error; 
H. of L. 1867, May 8, July 16, L. Bep., 2 Eng. and Ir. 
App. 29&) 

20. Deposit of policy in security— Notice of abandon- 
ment— Pledgee of policy— Mortgage, — A policy on a ship 
having been deposited with a bank in security of a loan, 
a constructive total loss happened, and the buik gave 
notice of abandonment: Held, in an action for the 
loss at the instance of the shipowner, who had repaid 
the loan, that the notice of abandonment was insufficient 
the bank having no authority to give such notice. New 
trial ordered on payment.of costs, as there was a mort- 
gage. Bird V. Brown . referred to : (Jardine v. Leathley, 
Q. B. Feb. 10, 1863, 1 Mar. Law Bep. 288; 3 F. <& F. 
80; 7 L. T. Bep. N. 8. 783; 32 L. J. 132; 9 Jur. N. S. 
1035; SB. &S. 700.^ 

21. Time policu on ship and goods for African vouage — 
Loss—**^ Outward cargo to be considered homeward mterest 
twenty four hours after arrival on African oooft"— -Ship 
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having landed part cargo, and being totally lost, with 
two^thirds of outward cargo on board, assnred entitled 
to recover loss only in proportion to cargo lost, as 
compared with a full cargo : (Tobin v. Harford, C. P. 
Jan. 16 and Feb. 24, 1863, 1 Mar. Law Rep. 297 ; 8 L. T. 
Rep. N. S. 21 ; 32 L. J. 134, 0. P. ; 13 C. B., N. 8., 791; 

9 Jur. N. S. 992 ; Ex. Oh. June 14 and 18, 1864, 2 Mar. 
Law Rep. 34; 10 L. T. Rep. N. S. 817; 34 L. J. 37; 
17 0. B., N. S., 628; 10 Jur. N. S. 860.) 

22. Fnauranoe association issuing no policies. — St. Ive^s 
Shipping Insurance Association held not to be an illegal 
one under 36 Geo. 3, c 63, a. 11, because of their issuing 
no policies. Whether a policy be necessary to enable 
one of the members to maintain an action against the 
association ? Question as to proper parties to be sued. 
Tender of premium after knowledge of loss of ship. 
Construction of rules: (Bromhy v. WiUianu, M. R., 
Feb. 12 and 13, 1863; 1 Mar. Law Rep. 320; 8 L. T. 
Hep. N. S. 78 ; 9 Jur. N. S. 340, Gh. ; 82 L. J. 716 ; 82 
Beav. 177. 

23. Seaworthiness — Instmmce of river steamer for sea 
voyage — Representation — Parol evidence. — The term *' sea- 
worthiness " is a relative and flexible term, dependent on 
position in which vessel is placed, or nature of adven- 
ture upon which she is about to embark. Definition of 
seaworthiness lai^ely discussed. Where an insurer 
with full knowledge of facts insures a vessel incapable 
of being brought up to the ordinary standard of sea- 
worthiness, the implied warranty will be satisfied if the 
vessel is made as seaworthy as is reasonably practicable. 
Insurance of a river steamer for a voyage by sea. Parol 
evidence to show that all facts were communicated to 
insurers. Representations: (Burgess and another v. 
Wickham and anotAer. Q. B. Feb. 24, 1863, 1 Mar. Law 
Rep. 303 ; 33 L. J. 17 ; 10 Jur. N. S. 92 ; 3 B. & S. 669. 
8ee No. 38 hereof.) 

24. Eay>ens€8 extinguishing Jlre^Particttlar aoerage on 
AuU and mackinerg separatelg. — ^Under a policy of insur- 
ance on a steamship wherein the hull and machinery 
vrere, as usual, separately valued, and particular average 
amounting to 3 per cent stipulated to be recoverable on 
each as it separately insured, held that the expense of 
extinguishing a fire in the hull of the ship was properly 
apportioned as a general charge on hull and machinery, 
and could not be added, as an expense incurred upon 
the hull onlv, to the particular average on the hullj in 
order to make up 3 per cent. : {Oppenheim v. /Vy, Q. B. 
May 4, 1863, 1 liar. Law. Rep. 333; 8 L. T. Rep, N. S. 
385 ; 3 B. <& S. 873 ; Ex. Ch. May 10, 1864, 2 Mar. Law 
Hep. 17; lOL. T.Rep.N.S. 639; 33 L.J. 267; 6 B. & S. 
348.) 

26. Seaiworthiness^IHffereHt stages of tfogage-~River and 
ocean namgatUm — Ddag, — Steamers insured from Lyons 
to Galatz warranted to sail by a certain date. At starting 
they could only be made fit for river navigation, and 
they were made ready for sea at Marseilles. It is enough 
if they are at the commencement of each stage of the 
navigation properly manned and equipped for it ; and a 
reasonable time may be taken to make the change of 
equipment Delay of one vessel in waiting till the 
others were ready, for the sake of safety, considered 
reasonable. Numerous cases cited by Sir G. Honyman 
in argument : {BotdUon v. Lupton^ C. P. April 20 and 
June 22, 1863, 1 Mar. Law Rep. 347 ; 8 L. T. Rep. N. S. 
575; 33 L. J. 37 ; 16 0. B., N. S., 113; 3 F. & F. 726; 

10 Jur. N. S. 422.) 

26. African voyage — Dedctration of interest in palm oil 
— Policy to fdlow and succeed. — Poucy of insurance on 
palm oil from coast of Africa valued at so much per 
ton, to follow and succeed a policy previously effected. 
Declaration of a certain quantity of palm oil according 
to bill of lading weight, initialed by underwriter held 
to be binding on him, and loss of it recoverable, although 
if it had been declared on actual weights a smaller pro- 
portion would have attached to the second policy. The 
court did not consider it necessary to say whether the 
bill of lading weight had been assented to : (JSiil v. Suxmn, 
Ex. May 1863, 1 Mar. Law Rep. 349.) 

27. War risk — Free from capture and seizure and the 
consequences of hostiHties^PnwinuUe and remote conse' 



quences. — ^Construction of clause in policy of insurance 
on goods ** warranted free of capture, sdzure, or deten- 
tion, and the oonsec[uences thereof." The ship got ashore 
on Cape Hatteras in consequence of light having been 
extinguished by Confederates. Underwriters liable for 
loss, by perils of the sea, of portion of cargo which 
could not be saved, but not for that part which might 
have been saved but for the Confederate troops prevent- 
ing it Different examples suggested by the court as 
illustrative of the distinction between proximate or 
ordinarv and remote consequences of hostilities : (lonides 
V. The Universal Marine Insurance Company, C. P. April 
28 and 30, and May 1 and 2, 1863, 1 Mar. Law Rep. 
363 ; 8 L. T. Rep. N. S. 795 ; 32 L. J. 170 ; 14 C. B., 
N. S. 269.) 

28. Average loss or constructive total loss — Notice of 
abandonment— Fa/u& —Market value of ship of an ex- 
ceptional size and class not taken as the value in 
estimating whether the cost of repairs would exceed the 
value after repairs, but rather the price that it would 
cost to build the ship, Martin, B. and Keating J. dis- 
senting. Where a question of fact is referred to the 
judges, it is better that they should not state their 
reasons for the judgment pronounced: (^Martin v. 
Granger and others, Ex. Ch., May 11, 1863, 1 Mar. Law 
Rep. 365 ; 31 L. J. 186, Q. B. ; 8 L. T. Rep. N. S. 796 ; 
4 B. & S. 9.) 

29. Valued time policy on ship — Plea oj fraudulent con- 
cealment of unseaworthiness— Notice of abandonment. — 
Total loss not admitted by the plea of fraudu- 
lent concealment, although there was no denial of 
the loss. Notice of abandonment not given by let- 
ters of captain. Ship sold at Simon's Bay, Cape 
of Good Hope : (King arid others v. Walker, Ex., May 25 
and 26 and July 6, 1863, 1 Mar. Law Rep. 384 ; 9 L. T. 
Rep. N. S. 259 ; 9 Jur. N. S. 1167 ; 2 H. & 0. 384 ; 33 
L. J. 167. Judgment reversed. Notice of abandonment 
held to be sufficient and in time ; 3 H. & C. 209, in error; 
33 L. J. 826, Ex.) 

30. sups not a legal obligation, — Slips not binding 
legally, tnough they constitute an honorary obligation. 
The Chief Justice observed that the court was not 
called upon to say whether it was a handsome or an 
honourable proceeding on the part of the plaintiff, but 
that the ship was not in law insured where there was 
only a slip. He did not know what a court of equity 
might say. Agreement as to *^ keeping insured:" 
(Parry v. The Great Shjp Company (Limited), Q. B. 
Nov. 16, 1863, 1 Mar. Law Rep. 397 ; 9 L. T. Rep. 
N. S. 379; 10 Jur. N. S. 294; 33 L. J. 41; 4 B. & 8. 
666.) 

31. Loss of life or personal injury— Collision clause,-^ 
Held that under the ordinary "collision clause" in a 
policy of insurance on a ship whereby the insurers agree 
to pay a certain proportion of any sum which the 
assured may become liable for in respect of damages 
done to other ships by collision through the negligence 
of the master or crew, the insurers are not liable for 
damages paid by the assured on account of loss of life 
or personal injury by such collision. The decision of 
the jEnner House of the Court of Session in Scotland in 
Cory V. Smithf 22 Court of Ses. Cass. 966 ^reversing that 
of the Lord Ordinary), considered to be erroneous: 
(Taylor v. Dewar, Q. B. Nov. 17, 1863, and Feb. 22, 1864, 
2 Mar. Law Rep. 6 ; 10 L. T. Rep. N. S. 267 ; 10 Jur. 
N. S. 361 ; 33 L. J. 141 ; 6 B. & S. 68.) fSee Digest of 
Maritime Law Cases 1837 to 1860, No. 570a.] 

32. Pari of loaMng — Constructive loading of cargo. — 
A ship bound from Patagonia to England put into 
Monte Video, where the cargo was landed in a partially 
wet condition, and reshipped. The vessel and cargo 
were sold at Montevideo, and insurance effected for the 
purchaser on ship and cargo at and from a port or ports 
m the River Plate to the United Kingdom without the 
underwriters being aware of the above facts : Held that 
the assured was entitled to recover a total loss of the 
cargo. There being a change of ownership, &a, the 
voyage constituted a new adventure. The case of 
Nonnen v. KettleweU, 16 East, 176, establishes that there 
may be a constructive loading. Numerous cases cited 



6 DIGEST OP OASES IN AVERAGE AKD MARINE INSURANCE FROM I860 TO 1868 



Mabinb Insubance. 



in argamoDt by £. Jaraes, Q. 0. and Brett. Q. 0. : (Carr^ 
&c^ y. MoaUfire, Q. B. Nov. 17, 1863, 2 Mar. Law Rep. 
24; 10 Jur. N. S. 312; 33 L. J. 67; Ex. Oh. May 11, 
1864; 2 Mar. Law Rep. 119: 10 L. T. Rep. N. S. 294; 
33 L. J. 256 ; 11 Jar. JN. S. 157 ; 5 B. & S. 408.) 

33. Inmramx omUanuihip against fire in dock —Liberty 
to go info dry dock. — Policy of insuraDoe against fire, on 
a steamship for three months lying in the VictoHa Docks 
with liberty to go into dry dock and light her Ixnlers 
once or twice: Held that the policy would cover her on 
the passage from dock to dock, bat the ship having been 
bamt at the Government buoys off Deptford, to which 
she had been taken for the purpose of having parts of 
her paddle-wheels replaood there as being less expen- 
sive than in dock, the underwriters were not liable. Risk 
greater in the river from the absence of appliances for 
security against fire available in the dock : (Pearson v. 
The Commercial Union Assurance Con^ang, 0. r. Nov. 18, 
19, and 24, 1868, 1 Mar. Law Rep 401 ; 10 Jar. N. S. 
517 ; 33 L. J. 86, 0. P. ; 16 0. B., N. S., 804.) 

34. Insurance on guano — Jettison— Averc^e^ Leakage, — 
Oonstruction of an ambignous warranty in a policy of 
insurance on a cargo of guano, "free m>m average or 
claim arising from jettison or leakage,*' in a policy of 
insurance on guano ; absence of punctuation, rendering 
the meaning obscure : {Carr, ^, v. The RogcU Exchange 
Assurance Company^ Q.B., Nov. 20, 1863, 2 Mar. Law Rep. 4; 
10 Jur. N. S. 316 ; 33 L. J. 63 ; 10 L. T. Rep. N. S. 265.) 

35. Ahandonmmt of ship — Prudent course of owner 
uninsured to he considered— When sale of ship by master 
sustained — Barratry ^ Principles of constructive total 
loss. — The right of an owner to abandon ship and claim 
as for a total loss, depends on what in the exercise of a 
strong discretion he would if uninsured have done 
under the circumstances of the case. If a prudent 
owner uninsured would have abandoned the ship under 
similar circumstances, the abandonment will stand. A 
master is justified in abandoning and selling a vessel 
only in cases of urgent necessity. And in selling 
he must exercise a judgment fairly and reasonably 
sound. If he fraudulentlv abandon the ship for the 
benefit of the owners, that would not be barratry. 
There was no evidence of such fraud in the case before 
the court. Principles applicable to constructive total 
loss expounded by Oockburn, 0. J. : (Lindsay v. Leaihley, 
Q. B. Dec 1863 ; 2 Mar. Law Rep. 121 ; 2 F. & F. 696 ; 
3 F. & F. 902 ; 11 L. T. Rep. N. 8. 194. 

36. Valued or open policy on freight, — Where, after the 
words in a policy of insurance on freight, after the printed 
words "valaedat" the words ^*as under" were inter- 
polated in writing, and at the foot of the policy was 
written " 13002. on freight :** Held, that the policy was an 
open, and not a valued one: (WHson v. Nelmn, Q. B., 
May 11, 1864 ; 2 Mar. Law Rep. 25 ; 10 L. T. Rep. N. 8. 
523; 33 L. J. 220; 1 1 Jur. N. S. 1045 ; 5 B. & 8 364.) 
l^See Digest of Mar. Law Oas., 1837 to 1860, No. 2304b.J 

37. Construction of rule of an insurance association 
as to ships employed in the coasting trade not carrying 
more than a specijied vaeighl of cargo. Remedy in equity, — 
(Harvey v. Bedewith, Oh. App. June 6, 1864, 2 Mar. Law 
Rep. 63; 10 L. T. Rep. N. 8. 632; 2 H. & M. 429. 
[See 12 W. R. 819, 896.)] 

88. Secuomihiness, — Judgment in Burgess v. Wickham 
approved of by the Ex. Oh. as regards the question of 
seaworthiness. Argument by Mellish^ Q. 0. : (Ctapham 
v. Langton, Ex. Oh. June 14, 1864, 2 Mar. Law Rep. 54 ; 

10 L. T. Rep* N. 8. 875; 34 L. J. 46. [See No. 23 
hereof.)] 

39. Declaration of interest in policy after total loss of ship. 
— ^Re-insurance under an open or current policy by the 
Royal Exchange Assurance Oompany of all risks which 
the Hong-Eong Marine Insurance Oompany might take 
in excess of 5000/. on goods by any particular ship. Vali- 
dity of re-insurance admitted. Declaration of a risk 
after the total loss of ship held to be good, and the re- 
insurers liable for the loss : (Gledstanes v. The Royal 
Exchange Insurance Company^ Q* B> Nov. 11 1864, 2 
Mar. Law Rep. 142 ; 34 JO. J, 30 ; 12 Jur. N. 8. 108 ; 

11 L. T. Rep. N. 8. 305.) 



40. Duration of risk— Insurance on ship to a port and 
during thirty days' stay— Construction of douse in policy. 
— Oonstruction of a written clause in a policy of 
insurance on a ship from Liverpool to any port in the 
Pacific Ocean, and "during thirty days' stay in her 
last port of discharge," in connection with the usual 
printed words " upon the said ship until she shall hare 
moored at anchor twenty-four hours in good safety : *' 
(Mercantile Marine Insurance Company v. Titherington, 
34 L. J. Q. B. 11; 12 Jur. N. 8. 62; 11 L. T. Bep. N.S. 
341 ; 34 L. J. 11.) 

41. Loss on policy on freight advanced—Ship irreparablp 
damaged^'Transphiment of cargo. — Ship reudered inca- 
pable, by sea perils, of prosecuting the voyage and not 
reparable at reasonable expense. Oargo transhipped at 
a higher rate of freight than originally contracted for : 
(De Cuadra v. Swann, 16 0. B., N. 8., 772.) 

42. Contraband of war— Neutral slap with cargo from 
neutral port— Concealment Simulated papers — Right of 
capture, — Oontraband of war shipped from one neutral 
port to another in a neutral ship (from London to Mata- 
moras), belligerent seems to have no right to seize them 
on account of their quality : (Authorities ooJiected in 
Ortolan's Diplomatie de la mer, voL 2, p. 28L) The 
right of capture attaches only when goods are passing 
on the high sea to an enemy's port : (The /mina, 3 Rob. 
Adm. Rep. 168.) Distinction between intention thai 
an unlawful act shall be done, and participation in an 
unlawful act : (Cases of Eolman v. Johnson^ Oowp. 340, 
SkU^IAghtfaot'^.TennanLt 1 B. & P. 661, referred to). Simu- 
lated papers : law laid down in the case of the Franldin^ 
by Lord Stowell. Right of capture: (The Imina^ 3 
Itob. Adm. Rep. 168.) Judgment of foreign prize court 
EstoppeL Ooncealinent of material fact not snfliciently 
averred in defence. Sundry othfflr cases and authorities 
cited by the court, and in argument by Temple, Q. C. 
and Lush, Q. 0. : (Hohbs v. Henning^ 0. P., Nov. 16 
1864, and Jan. 30, 1866, 2 Mar. Law Rep. 183 ; 12 L. T. 
Rep. N. 8. 205 ; 17 0. B., N. 8., 791; 34 L. J. 117 ; 12 
Jur. N. 8. 223.) 

43. Return of ]^remium—FUa of unseaworthiness- 
Underwriters held IwbleforparHcular average, and not for 
total loss. — A. return of the premium having been paid 
into court by the underwritersf who pleaded the uds«»- 
worthiness of the ship against a claim on them for totsil 
loss, and the return of premium having been taken out of 
court by the plaintiff, the assured, the ve^el was afterwards 
held or admitted to be seaworthy, and the underwriters 
found liable for a particular average loss : Held, that 
they were, of course, entitled to deduct the amount paid 
in for return of premium from the amount of the 
average : (Carr^ ^, v. Royal Exchange Assurance Com- 
pany, Q. B. Deo. 13, 1864, 2 Mar. Law Rep. 160; 11 
L. T. Rep. N. S. 696 ; 34 L. J. 21, Q. B.) 

44. Stowage-^Plea of unseaworthiness not applioaNe to 
goods — Coprah wed as broken stoujoge becoming ktated 
through sea damage. — It being proved to be customary to 
stow loose coprah (the dried kernel of the cocoa nut) as 
broken stowage among casks of cocoa-nut oil (ship 
bound frodi Oochin Ohina to Marseilles), being also 
proved that the coprah was not liable to heat unless it 
came in contact with sea water, and that the cargo had 
become heated by sea water getting into the ship from 
bad weather, verdict of jury against underwriters for 
claim of particular average. Rule for new trial refused. 
Plea as to unseaworthiness of goods is not admissibla 
Where goods perish by then: own vice, it may be pleaded 
that they are not lost by the perils insured against. Bat 
their freedom from defect is not a condition precedent to 
the policy attaching : (The Flore; Koebel v. Saunders, 
0. P. (Mitch. Mar. Reg. Jan. 28, 1865) ; 10 L. T. Bepi 
N. 8. 695; 10 Jur. N. 8. 920; 17 0. B., N. S., 71; 51 
L. J. 310.) 

45. Slips in marine insurance. — An unstamped slip not 
being a valid contract in law, the Vice- Oban cellorV 
court refused to compel an underwriter at Lloyd's to 
execute an instrument on which the shipper of the cargo 
insured might sue for a total loss of the goods. Oon- 
cealment of material fact Slip might have been stamped 
wiUiout application to the court: (Morocco Land and 
Trading Company v. Fry, V-O. 0., Jan. 13 and 14, I860, 
2 Mar. Law Rep. 157; 11 L. T. Rep. N. 8. 618.) 
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46. Deck cargo — Breach of statutory regulations — Owner 
not privy to acts of master. — Action by ehipowner for loss 
of freight under a policy of iusorance, from Beetigouche 
to LiverpooL Shipowner not bound by act of master 
illegally stowing cargo on deck after the date allowed by 
Act of Parliament then in force. Case of Cunard v. 
Ilyde^ founded on ; claim for loss of freight, sustained ; 
ship seaworthy. (^Wilson v. HofJein, Q. B. Jan. 19, 1865, 
2 Mar. Law Rep. 161; affirmed by Ex. Ch. Nov. 27 and 
28, 1865, 2 Mar. Law Bep. 287 ; 84 L. J. 262; 13 L. T. 
Hep. N. S. 664; L. Rep., 1 Q. B., Ex. Ch. 162.) 

47. Notice of abandonment — Ciaim for constrticHve total 
loss of cargo — Extra freight. — Ship sold because the cost 
of repairs would have exceeded her value. Sale of 
timber cargo at Quebec not sustained as charging 
the insurers with the loss, because the expense of 
bringing the whole or any part to its destination 
would not have exceeded the value on arrivaL Sundry 
cases cited. Allied loss in quantity of 25 per cent. 
Extra freight only and not original freight to be taken 
into account in estimating whether cargo can be for- 
warded at a reasonable expense: (7%6 Avon; Famworth 
V. Hyde, 0. P. Feb. 9, 10, and 27, 1865, 2 Mar. Law Rep. 
187; 12 L. T. Rep. N. S. 231; 18 C. B., N. S., 835; 
34 L. J. 207 ; 11 Jur. N. S. 349 ; Ex. Ch. Nov. 29, 1866, 
L. Rep., 2 C. P., Ex. Ch. 204.) 

48. Concealment of material fact, not trith fraudulent 
intention, — Daty of assured to oommunicato material 
facts to enable underwriters to calculate the risks he 
has to run. Concealment (not with fraudulent inten- 
tion) of fact that steamer had put into a port with her 
crank broken ; ship resumed her voyage at worst {>art of 
season. Verdict in favour of underwriters : (JfzieUi v. 
Commercial Union Insurance Compamu^ Northern Circuit, 
Liverpool, before Shee^ J., April 10, 1865, 2 Mar. Law 
Rep. 218; 12 L. T. Rep. N. S. 399.) [MitcheU's Mari- 
time Register, April 10.J 

49. Free from capture, seizure, and detention — Embargo 
— To pay a total loss thirty davs after official news 
of capture or embargo— -Notice of ohandonmeinL — Eniry 
on Ltoyd^s <* Lost Book.** — Insurance on ship against 
risks excepted by clause ^*free from capture, seizure, 
and detention,*' the policy stipulating ^ to pay a 
total loss thirty days after receipt of official news of 
capture or embargo without waiting for condemnation." 
An embargo in time of war was hS^ by the Danish 
Government on Prussian ships at Elsinore, including 
the ship insured. Notice of abandonment was given and 
not accepted by the underwriters. The embargo was 
ultimately taken off, but not within the thirty days : 
Held, that the underwriters were liable for a total loss. 
The entry in Lloyd's List, or " lost book," of the fact of 
the embarffo sufficient to satisfy the term "official 
news : " (Fowler, ^., v. English and Scottish Marine In- 
surance Conyxmy, C. P. April 25, 1865, 2 Mar. Law Rep. 
202 ; 12 L. T. Rep. N. S. 381 ; 18 C B., N. S., 818: 84 
L. J. 263 ; 11 Jur. N. S. 411.) 

50. Collision clause^A^reementbetween owners andunder- 
writers — Damage to shtp held to include demvrrage.-^ 
Agreement with owners that underwriters should pay 
damage to another ship by collision held to include claim 
due by the ownera of the ship insured for detention of the 
other vesseL The ship GrenfeUs, insured with the Western 
Marine Insurance Association for 2000^ against all 
risks, including the risk of doing damage to other 
vessels, was found liable for damage by collision with 
another shij^ the Westward Ho, and was arrested in the 
Admiralty Court To release the ship from arrest an 
agreement was entered into whereby it was stipulated 
that the amonnt of damage which the ship Westward Ho 
had received should be paid to her owners. The parties 
not being able to agree upon the amount of compensa- 
tion, referred the question of amount to Mr. Richards, 
the average adjuster, who was named in the agreement 
as arbitrator. He at first doubted his power under the 
agreement to award compensation for the detention of 
the ship, but subsequently made an award finding the 
damage to the ship to amount to 1338/., and the loss by 
detention 7352. The defendants, who were managers of 
the insurance association, had paid 1500/1 on account 
previously to the arbitration, and they were now sued 



for 500/., the balance of the 2000/. insured : Held, that 
the words in the agreement, *^ damage io the ship " 
meant damage to the owners of the ship, and was not 
confined to injury done to the ship herself, but included 
loss by detention, which they could have recovered in 
the Admiralty Court : {Heard and another v. Holman and 
another, 0. B., May 2, 1865, 2 Mar. Law Rep. 203 ; 12 
L. T. Rep. N. S. 455.) 

51. Constructive total loss— Raising sunken ship and 
cargo. — The proportion of general average payable by 
cargo and freight for cost of raisinp; ship with cargo in 
her should be deducted in estimating if there is a con- 
structive total loss of ship : {Kemp v. Halliday, Q. B., 
May 2, 1865, Mitch. Mar. Reg. May 13, June 14 ; 2 
Mar. Law Rep. 271 ; May 10, 1866, L. Rep., 1 Q. B. 
(Ex. Ch.) 520 ; 34 L. J. 233.) 

52. Concealment of material fact — N^ame of ship.-- Con- 
cealment of name of ship a material fact, if the know- 
ledge of it would have influenced the underwriters as to 
the rate of premium or acceptance of the risk : {Fowler v. 
Cfnwes, London sittings aner Term, Nisi Prius, before 
Pollock, 0. B. and a special jury, Dec 8, 1865, 13 L. T. 
Rep. N. S. 476.) 

53. Insurance on adventure— Atlantic cable. — ^Recovery 
for total loss, the advenhure having failed: {Wilson v. 
Jones, Feb. 7, 1866, L. Rep., 1 Ex. 193.) 

54 Insurable interest — Contract of sale — Amendment — 
Insolvency of an underwriter on a previous policy — Non- 
liability of insurance conmany : {Seagrave v. Union 
Marine Insurance Company, Feb. 9| 1866, L. Rep., 1 0. P. 
305.) 

55. Commmoement of risk — " At and Jrom**^Safely 
moored. — Commencement of risk on ship for homeward 
vovage on arrival in safety within the port, though not 
safely moored. Definition of words **at and from.'* 
Overlapping of policies for outward and homeward 
voyages ; double insurance : {Houghton v. Efi^nre Marine 
Insurance Con^^any, Feb. 26, 1866, L. Rep., 1 Ex. 206.) 

56. Seaworthiness — Implied warranty not amUcaUe to 
liqhJters employed in landing aoods. — The implied warranty 
of seaworthiness of the snip in a policy of insurance 
on goods is not applicable to lighters landing cargo: 
{Lane v. Nixon, April 27, 1866, L. Rep., 1 C. P. 
412.) 

67. Freight warranted free from particukn* average — 
TranshipptMandforwaraing marges — Particular average 
andpaaiiMsuiar chaarges. — Where a ship is totally lost and 
the cargo forwarded to its destination at an expense not 
exceeding the freight, the insurers of freight under a 
policy warranted free from particular average are liable 
for the forwarding charges. The distinction between 
particular average and particular charges forms, by long 
settled usage, a part of the ordinary contract of marine 
insurance. Particular average on goods implies damage 
to or partial loss of the goods : {Kidston v. Entpire 
Marine Instaranoe Company, May 8| 1866, L. Rep., 
1 C. P. 535 ; Feb. 4, 1867, L. Rep. (Ex. Ch ), 2 C. P. 
857.) 

68. Limit of broher^s authority to insure exceeded. — 
Insurance broker exceeding his authority in regard to 
limit of amount to be underwritten. Custom at Liver- 
pool Contract not capable of division, and underwriter 
not liable for any part of loss of ship insured. The 
broker had authority ** to underwrite policies of insurance 
against marine risks, not exceeding 100/. by any one 
vessel,** and subscribed a policy for 150/. Story on 
Agency, 4th edit, s. 131, not considered to warrant 
the proposition that the broker was a general agent : 
{Baines v. Ewing, June 2, 1866, L. Rep., 1 Ex. 320.) 

69. Perils of the sea—PoHcies of insurance and bills of 
/adiii^.— Distinction between the expression " perils of 
the sea" when applied to questions under policies of 
insurance and under bills of lading. Underwriters 
liable through loss partly caused ^ things not dis- 
tinctly perils of the sea : {Grill v. General Iron Screw 
Collier Company, June 4, 1866, L. Rep, 1 C. P. 600.) 
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60. In the polio; of a mArine insurance association 
the rate and amount of preminm were left blank, and in 
a separate line the words " twenty per cent." were added 
in italics : Held, that the assure might become liable 
for calls to an amount beyond twenty per cent In this 
case Willes, J. said that, since the decision in Bromky y. 
Williamty 12 Beay. 177; 82 L. J. 716, Oh, it is question- 
able whether the issuing of a policy is not necessary for 
laying a right of actiou against the members of an 
insurance association : ( Gray ▼. Gibb$. L. Bep., 2, 0. P. 
120, 1866, Nov. 9.) 

61. Conoealmeni of material fact — Meam o/uHdenmrUer 
to obtain knowledqe of it — An underwriter not being 
aware that the ship insured was formerly a Confede- 
rate cruiser and sc liable to be captured by the United i 



States, the policy held to be invalid on the ground oi 
concealment, not fraudulent, though the underwriter 
had the means of obtaining knowledge of tlie fact: 
(BaU» T. Htwki, Q. & June 13, 1867, L. Bep. 2 Q. B. 

62. Cmoeutmmi of maleriai fibtt—AgoA omitfinff to 
mad tn/bnmtfion ty ehctrie telegreph. — Duty of agent to 
send mformation of loss by electric telegraph. An 
agent haying received information of the loss of a ship 
sent a letter by post to his principal, but did not tele- 
^ph the loss, because that would havepreyented an 
msuranoe being effected on the cargo : Held, that the 
underwriters were not liable : (ProiMfoot y. Momtejhret 
Q. B. June 16, 1867, 2 Mar. Law Bep. 512 : L. Bep. 
2 a B. 611.) 
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